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Uvodné slovo

Kazdoro¢ne mdze pravno-historicka veda a vyskum naplnit a konfirmovat v pred-
kladanom, tradi¢cnom periodiku - zbornika Katedry dejin prava Pravnickej fakulty
Trnavskej univerzity v Trnave — Prdvno-historické trendy a vyhlady — dostojny ciel
prezentacie vysledkov vedeckého vyskumu a autorskych tvah o prave v minulom
Case a priestore.

V tomto roku sme sa ako editori rozhodli do VII. ro¢nika Pravno-historickych
trendov a vyhladov zaradit vybrané a vedecky koncizne prispevky nasich ctenych
kolegov a ucastnikov medzinarodnej konferencie s nazvom ,,Reformy siikromného
prava v pravnych dejindch®, ktora sa organizovala v ramci medzinarodného vedecké-
ho kongresu ,, Trnavské pravnické dni“ na pode nasej alma mater — Pravnickej fakulty
Trnavskej univerzity v Trnave 30. septembra 2022.

Hoci si tcastnici zvolili individualne témy, spajal ich obsahovy leitmotiv premien,
reforiem a vyziev v dejinach sikromného prava. Organizatori konferencie zvolili
$irSie navrhnutt nosnd tému medzinarodnej vedeckej konferencie, ktora otvara ho-
rizonty pravno-historického skiimania a poznavania reformného potencialu prava
v histérii. Kazdy tcastnik tak mohol nacriet do bohatych archivnych pramenov, kto-
ré poskytuju nevycerpatelna studnicu moznych novych a staronovych pohladov na
témy, problémy a vyzvy sukromného prava, resp. jeho etablovanych alebo nedav-
no kreovanych stkromnopravnych pododvetvi. Ide teda o vzdy perspektivnu tému
pravno-historického vyskumu, ale aj suc¢asného pozitivneho prava, ktora postva
a priblizuje rigidny systém prava na ndrodnej aj medzinarodnej urovni potrebam
a vyzvam vzdy meniacich sa a rozvijajucich sa spolo¢nosti alebo jednotlivcov.

Obsahom zbornika st prispevky zahrani¢nych aj domacich autorov. Valentina
Cvetkovi¢ ponukla ndhlad na vyvoj institatu zastipenia v sukromnom prave a oso-
bitne v srbskom prave. Marius Floare sa venoval téme pravneho transplantatu a vy-
voju rumunskych obc¢ianskych zakonnikov z rokov 1864 a 2009. Gergely Gosztonyi
predstavil prispevok o posune od feudalnej cenzury po slobodu tlace v roku 1848
na podklade prace Jozefa Irinyiho, ktory symbolicky nazval tiez ,Dvakrat dva je
$tyri, Gyorgy Képes sa venoval Kodexu Cambio-Mercantilis, a teda prvym poku-
som o kodifikaciu uhorského obchodného prava. Predmetom prispevku Tomasza
Kucharskeho boli prava zien na rodinny fideikomis v druhej Polskej republike vo
svetle vSeobecnych zmien obcianskeho prava. Carmen Todica ponukla prehlad vy-
voja upravy pravnej subjektivity fyzickych osd6b v Rumunsku so zameranim sa na
obc¢ianske pravo.

Andrea Kluknavska predstavila premeny ¢eskoslovenského sukromného prava po
Februari 1948. Zakonnik prace z roku 1965 a jeho vyznam v pracovnom prave na
nasom uzemi spracovala vo svojom prispevku Lucia Petrikova. K niektorym histo-
rickym a pravnym aspektom vybranych vecnopravnych instititov po roku 1948 sa
vyjadril Martin Skalos.



Zaverom ako editori vyjadrujeme nielen svoju vdaku za tcast na konferencii, za
pripravu a zaslanie svojich prispevkov, ale Zelame si aj, aby predlozeny zbornik opé-
tovne zaujal Citatelsku verejnost, ktorej sa tak moze dostat zadostucinenia v podobe
putavého ¢itania zo sukromnopravnych kapitol nasej slovenskej a tiez zahrani¢nej

pravnej histdrie.

V Trnave november 2022
Adriana Svecova, Ingrid Lanczova, Adrian Gajarsky
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Foreword

Every year, Slovak and foreign legal historians can fulfil the worthy goal of present-
ing the results of their scientific research on the evolution of law in this traditional
periodical conference proceeding called Legal-historical Trends and Perspectives, is-
sued by the Department of Legal History of the Faculty of Law, Trnava University.

This year, in the VII. edition of the proceeding, we included selected and scien-
tifically concise contributions of our respected colleagues and participants of the in-
ternational conference entitled “Private Law Reforms in Legal History,” organized
as part of the international scientific congress Trnava Law Days, on September 30,
2022.

Although the participants chose various topics, they all reflected the transforma-
tions, reforms, and challenges in the history of private law. The conference orga-
nizers have chosen this broader theme of the international scientific conference to
allow wide-ranging legal-historical research about the reform potential in legal his-
tory. Thanks to rich archival sources, the authors pointed out new perspectives on
the challenges of private law, including its long-established branches and the recently
created sub-branches. Therefore, it is a fruitful topic that enriches both legal histo-
rians and expert lawyers. In such research, we see a potential to bring the rigid law
system at the national and international levels closer to the needs and challenges of
ever-changing and developing societies or individuals.

Both foreign and domestic authors contributed to the conference proceeding.
Valentina Cvetkovi¢ analysed the development of the institution of representation
in private law and, especially, in Serbian law. Marius Floare addressed the topic of le-
gal transplants and the development of the Romanian civil codes of 1864 and 2009.
Gergely Gosztonyi presented a paper on the shift from feudal censorship to freedom
of the press in 1848 based on the work of Jozef Irinyi, which he also symbolically
called “Two times two is four.” Gyorgy Képes devoted himself to the Codex Cambio-
-Mercantilis, and, thus, to the first attempts to codify Hungarian commercial law.
The subject of Tomasz Kucharski’s contribution was women’s rights to family fidei-
commissum in the Second Polish Republic in light of general changes in civil law.
Carmen Todica offered an overview of the development of the legal regulation of the
legal subjectivity of natural persons in Romania, focusing on civil law.

From Slovakia, three legal historians contributed with their research papers. An-
drea Kluknavska presented the changes in Czechoslovak private law after February
1948. The Czechoslovak Labor Code from 1965 and its importance for domestic la-
bor law was elaborated by Lucia Petrikova. Finally, Martin Skalo§ commented on
some historical and legal aspects of selected rights-in-rem institutes after 1948.

11



Last but not least, the editors express their gratitude to the authors and other con-
ference participants. At the same time, they hope the proceeding will be an engaging
reading for the expert and general public about Slovak and foreign legal history.

Trnava November 2022
Adriana Svecovd, Ingrid Lanczové, Adridn Gajarsky
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Pohlad na vyvoj institutu zastapenia
v sukromnom prave
v odkaze na srbské pravo

View of the Development of the Institution
of Representation in Private Law
with Reference to Serbian Law

Associate Professor Valentina Cvetkovic-Dordevic!
University of Belgrade, Faculty of Law

Abstrakt: Eurdpska jurisprudencia 19. storoc¢ia bola poznacend ué¢enim pandektistov. Vysled-
kom ich prace su moderné ob¢ianskopravne koncepty. Zastupovanie, v podobe vytvorenej
pandektistami, je jednym zo zakladnych sucasnych pravnych instittitov. Moderna koncep-
cia zasttipenia je zaloZend na nahradeni vole zastipeného volou zastupcu. Clanok analyzuje
vznik moderného konceptu zastipenia a jeho upravu v srbskom préve.

Klucové slova: zastupenie; splnomocnenie; rimske pravo; pandektisti; srbské pravo.

Abstract: The 19"-century European jurisprudence was marked by the teaching of Pandec-
tists. The modern civil law concepts are the results of their work. Representation in the form
created by Pandectists is one of the fundamental contemporary legal institutes. The modern
concept of representation is based on the substitution of the represented person’s will by that
of the representative. The article analyses the origin of the modern concept of representation
and its regulation in Serbian law.

Keywords: Representation; Power of Attorney; Roman law; Pandectists; Serbian law.

1. Introduction

Modern Civil Law jurisprudence incorporates the achievements of Pandectists who
tried to create a modern system — “a contemporary Roman law system” based on
classical Roman law. This is the reason why the origin of many modern legal con-
cepts is sought in classical Roman law. This is also the case with the institute of re-
presentation, the presence of which in Roman law was not questioned until recent-
ly. There is a dispute in modern jurisprudence on whether Roman law recognised

! E-mail: valentina_cvetkovic@ius.bg.ac.rs

? In Italian Romanistics, an attitude has recently been expressed according to which Roman law did
not recognise the institute of representation. The leading representatives of that attitude are Gio-
vanni Lobrano and Pietro Paolo Onida, professors of Roman law at the University of Sassari. Their
basic thesis is that the institute of representation originates from the Middle Ages and its premise,
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direct representation in addition to indirect representation. Although most authors
state that Roman law did not recognise the concept of direct representation, there
are well-founded arguments that speak in favour of the opposite.’ The fact that the
Romans did not define and prescribe the notion of direct representation does not
mean that it was not present in Roman law.* The merits of the doctrinal foundation
of representation belong to modern jurisprudence.

2. Representation in the First Modern Civil Codes

The first modern civil codes acknowledged direct representation based on a power
of attorney but linked it to a mandate contract.

The oldest civil codifications (Prussian Civil Code, French Civil Code and Aus-
trian Civil Code) prescribe direct voluntary representation but regulate it together
with the mandate. In these codifications, no distinction is made between a power of
attorney and a mandate, they are used as synonyms. What was new with regard to
Roman law was reflected in the fact that the legal contract concluded by the manda-
tor directly obliged the mandatary.

In the Prussian Civil Code (Allgemeines Landrecht Fur Die Preussischen Staaten -
ALR), voluntary representation is regulated within the 13™ title in section 1, which
is entitled On the Acquisition of Things and Other Rights Through a Third Party.
The first paragraph first prescribes direct representation (things and rights can be ac-
quired through the actions of a third party).® Paragraph five defines the power of at-
torney (A statement of will by which one person grants the authority to another person
to undertake a legal action for him and instead of him is called an order or a power of
attorney).” ALR does not distinguish between power of attorney and order, but uses

which exclusively implies acting for another (agire per altri), is defined in the 19" century. On the
other hand, in Roman law, there was a mechanism of undertaking a legal act through another (agire
per mezzo di altri), which cannot be considered representation in any case.

w

The prevailing opinion in the 19 century, the influence of which is still noticeable today, denied
direct representation in Roman law. Legal authors who attempted to explain the reasons why di-
rect representation did not exist in Roman law offered different approaches. See: MITTEIS, L. Die
Lehre von der Stellvertretung nach romischem Recht mit Beriicksichtigung des dsterreichischen Rechts.
Aalen: Scientia Verlag, neudruck, [1885] 1962, pp. 10-13. Mitteis and Savigny oppose the prevailing
opinion in Romanistics in the 19" century. Both advocate the position that direct representation
was possible during the development of Roman law. See: VON SAVIGNY, E. C. System des heutigen
Romischen Rechts, Bd. IIL. Berlin: Veit, 1840, pp. 96-97; MITTEIS, L. Die Lehre von der Stellvertre-
tung nach rémischem Recht mit Beriicksichtigung des Gsterreichischen Rechts. Aalen: Scientia Verlag,
neudruck, [1885] 1962, p. 51 and further.

CVETKOVIC-DORDEVIC, V. Neposredno zastupanje u rimskom pravu s osvrtom na moderno
pravo. Anali Pravnog fakulteta u Beogradu, 2, 2020, pp. 124-144.

-

o

Von Erwerbung des Eigentums der Sachen und Rechte durch einen Dritten.

o

Sachen und Rechte konnen auch durch Handlungen eines Dritten erworben werden.

~

Die Willenserkldrung, wodurch Einer dem Andern das Recht ertheilt, ein Geschiift fiir ihn und statt
seiner zu betreiben, wird Auftrag oder Vollmacht genannt.

14



them as synonyms. Hence, the power of attorney is considered a contract concluded
by the represented and the representative.®

The French Civil Code (Code Civil - CC), similar to the ALR, equates a power of
attorney with an order.” Art. 1984 of the CC reads as follows: A mandate or a power
of attorney is an act by which one person gives another the power to do something for
the account and in the name of the principal (paragraph 1), an agreement is made only
when the agent accepts the authorisation (paragraph 2)."°

In the Austrian Civil Code (Allgemeines biirgerliches Gesetzbuch - ABGB), re-
presentation is regulated within the 22" chapter entitled On Power of Attorney and
Other Types of Running a Business. According to Art. 1002 of the ABGB: A power of
attorney agreement is a contract by which a person accepts a task assigned to them to
complete it on behalf of another."

The above-mentioned norms of ALR, CC and ABGB show that, in terms of ter-
minology, no distinction is made between a power of attorney and an order. While
ALR and CC use these terms as synonyms, the ABGB combines power of attorney
and order into one term Bevollmdchtigungsvertrag — power of attorney agreement.
What all of them have in common is that the power of attorney is given within the
scope of the contract on the order, and its origin and termination are conditioned by
the duration of the order agreement.

3. The Origin of the Modern Concept of Representation

In the case of direct representation, the legal effects of undertaken legal acts direct-
ly affect the represented person. Considering that when undertaking a legal act, the
representative declares the will, the question arises whether the declared will should
be understood as the will of the representative or the will of the represented. In
answering the question, contemporary legal writers tend to see the replacement of
the will of the represented by the will of the representative.'”? Such an understand-
ing of the nature of representation in private law has an interesting origin that dates
back to the 13™ century.

8 § 6113 ALR: Wird der Auftrag angenommen, so ist unter beyden Theilen ein Vertrag vorhanden.

® According to the article 1153 — 1161 of the French civil law reformed in 2016 the special rules of
regulation regarding representation were enacted.

0 (1) Le mandat ou procuration est un acte par lequel une personne donne a une autre le pouvoir de
faire quelque chose pour le mandant et en se nom. (2) Le contrat ne se forme que par lacceptation du
mandataire.

' Der Vertrag, wodurch jemand ein ihm aufgetragenes Geschiift im Nahmen des Anderen zur Besorgung
iibernimmt, heift Bevollmdchtigungsvertrag.

2 LOBRANO G. M, ONIDA, P. P. Rappresentanza o/e partecipazione. Formazione della volonta ‘per’
o/e ‘per mezzo di’ altri. Nei rapporti individuali e collettivi, di diritto privato e pubblico, romano
e positive. In: Diritto@Storia [online]. Sassari: Dipartimento di Giurisprudenza Universita degli
Studi di Sassari, 14, 2016, p. 9. Available at: https://www.dirittoestoria.it/14/index.htm
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The modern institute of representation was created by the effects of three factors:
theocratic, feudal and Hobbes?

The theocratic element is reflected in the teachings of Sinibaldo Fieschi, i.e. Pope
Innocent IV about the fictitious person (persona ficta)."* According to that teaching,
dating back to the mid-13™ century, Catholic believers represent a unity expressed
by the term persona.'® By creating the concept of a fictitious person (persona ficta vel
repraesentata), the possible thought of alienating the Catholic Church from the be-
lievers it represents in its unity would be removed.'¢

The concept of representation formed in canon law in the late 13" century began
to develop in feudal law.”” The adoption of the concept of representation from canon
law to feudal law was made thanks to the English king Edward I. In 1295, he sum-
moned the so-called Model Parliament which had far-reaching consequences on the
subsequent political practice because its members were delegated full power (plena
potestas) of decision-making.

The concept of plena potestas in the Middle Ages developed in connection with
the practice of kings in Western Europe to convene an assembly of representatives of
all communities of the kingdom who had to agree to the introduction of new subsi-
dies to eliminate the danger of enemy attacks.'® For the work of the assembly to be
efficient, the representatives had full power (plena potestas) when representing their
communities in the assembly. This means that they were entitled to bind the mem-
bers of the communities they represented by the decisions of the assembly in which
they participated (usually by agreeing to an increase in subsidies). The understand-
ing that the authority of the government should be based on the consent of subordi-
nates was highlighted by the representatives of the Natural Law School.’ However,
the consent of subordinates as a condition of their submission has deeper roots in
the past.

The summoning of medieval representative assemblies for the purpose of mak-
ing important decisions was based on the quod omnes tangit, ab omnibus tractari et

ONIDA, P. P. “Agire per altri“ o “agire per mezzo di altri. Appunti romanistici sulla “rappresentan-
za” I Ipotesi di lavoro e stato della dottrina. Napoli: Jovene editore, 2018, p. 23.

=

The term persona ficta was used by Sinibaldo dei Fieschi in his Commentary on the Decree of Pope
Gregory IX. See: Onida, 2018, p. 70.

!> ONIDA, P. P. “Agire per altri“ o “agire per mezzo di altri®. Appunti romanistici sulla “rappresentan-
za” I Ipotesi di lavoro e stato della dottrina. Napoli: Jovene editore, 2018, p. 71.

' ONIDA, P. P. “Agire per altri“ o “agire per mezzo di altri. Appunti romanistici sulla “rappresentan-
za” 1. Ipotesi di lavoro e stato della dottrina. Napoli: Jovene editore, 2018, pp. 71-74.

7 ONIDA, P. P. “Agire per altri o “agire per mezzo di altri. Appunti romanistici sulla “rappresentan-
za” I Ipotesi di lavoro e stato della dottrina. Napoli: Jovene editore, 2018, p. 74.

POST, G. Plena Potestas and Consent in Medieval Assemblies: A Study in Romano-Canonical Pro-
cedure and the Rise of Representation 1150-1325. Traditio: Studies in Ancient and Medieval History,
Thought, and Religion, 1, 1943, p. 370 and further.

¥ MANIN, B. The Principles of Representative Government. Cambridge: Cambridge University Press,
1997, p. 84.

16



approbari debet principle — what concerns all should be considered and approved by
all, formed by the canonists based on the text from Justinian’s Code (C 5.59.5.2.).°
That fragment describes, among other things, the termination of guardianship in
a situation in which there are several guardians over a minor who wants to be adro-
gated. Since adrogation (adoption of a person sui iuris) has the effect of termination
of the guardianship because the adopted person acquires paterfamilias and thus be-
comes a person alieni iuris, the consent of all guardians is necessary since: as far as
everyone is concerned, everyone must approve — quod omnes similiter tangit, ab om-
nibus comprobetur.

The quod omnes tangit principle in the Middle Ages first found a place in canon
law, because in 1298 it was entered into the Collection of Canon Law as Regula
XXIX.* The legal rule of canon law (regula iuris canonici) served to organise the
work of the Catholic Church.

Besides canonists, legalists also interpret the quod omnes tangit principle expand-
ing its scope of application. In this way, the Roman law solution of a private-law rela-
tionship was transferred, by the operation of medieval jurists, to the public law con-
text in which it served to build a model of political representation.?

A turning point in the development of the idea of political representation oc-
curred in 1295, when the English king Edward I, in his writ summoning the English
Parliament (Model Parliament), invoked the quod omnes tangit principle.”® The rea-
son for summoning the parliament was common for that period and was reflected
in the fact that the king needed financial aid in ,,case of necessity“ — which was usu-
ally a war. What was unusual and what would make the Model Parliament a turning
point in the development of parliamentarianism was that King Edward I summoned
the parliament the members of which (representatives of communities) had plena
potestas, i.e. a free mandate.” Based on the consent of their representatives to the
proposed taxation measures in the Parliament, the communities were obliged to im-
plement them even when members of parliament did not respect the previously re-
ceived instructions of the represented when making decisions. By requesting that
members of parliament have full decision-making power, King Edward I wanted to

2

S

Codex Iustiniani 5.59.5.2: Tunc etenim, sive testamentarii sive per inquisitionem dati sive legitimi sive
simpliciter creati sunt, necesse est omnes suam auctoritatem praestare, ut, quod omnes similiter tangit,
ab omnibus comprobetur.

o

Sexti Decretalium, Lib. V, Tit. XII, Reg. XXIX, De regulis iuris, Corpus Iuris Canonici, pars secunda,
Decretalium collectiones (instruxit Aemilius Friedberg), Graz 1959, 1122. See: HAUCK, J. Quod
omnes tangit debet ab omnibus approbari — Eine Rechtsregel im Dialog der beiden Rechte. Zeit-
schrift der Savigny-Stiftung fiir Rechtsgeschichte. Kanonistische Abteilung, 130. Bd., 99, 2013, p. 399.

2 MANIN, B. The Principles of Representative Government. Cambridge: Cambridge University Press,
1997, p. 87.

» MANIN, B. The Principles of Representative Government. Cambridge: Cambridge University Press,
1997, p. 87.

2

=

ONIDA, P. P. “Agire per altri“ o “agire per mezzo di altri®. Appunti romanistici sulla “rappresentan-
za” L. Ipotesi di lavoro e stato della dottrina. Napoli: Jovene editore, 2018, p. 21.
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ensure the collection of taxes necessary to carry out foreign policy.® The establish-
ment of a free mandate made it possible to “alienate” the representative from the re-
presented.” Thus, the institution of representatives was “ready” to undergo changes
in relation to its ancient model.

A decisive break with the Roman concept of the nature of representation was
made by Thomas Hobbes in his famous work “Leviathan” in which he presents the
teaching of the state as a person who will substitute the will of individuals.?”

4. Creation of the Modern Concept of Representation
in the 19" Century

In private law, the institution of representation became the subject of interest of
the German scholars - Friedrich Carl von Savigny, Bernhard Windscheid and Paul
Laband. Their representation doctrine is a continuation of the medieval doctrine of
this institute. Analysing legal relations in Roman families, Savigny*® and Windscheid
offered a new interpretation of the Roman phenomenon of acting through another.

In Roman law, the benefit from a legal transaction, that was concluded by a subor-
dinate person (alieni iuris), belonged to his paterfamilias. Hence, one can get the im-
pression that subordinate persons (alieni iuris) represented their paterfamilias when
entering into legal transactions. In that case, however, there is no voluntary repre-
sentation because subordinates are considered to be the “long arm” of their paterfa-
milias.”® On the one hand, the benefit from the business concluded by a subordinate
was attributed to the assets of a paterfamilias regardless of their will.*” On the other
hand, a paterfamilias was not initially legally responsible for the legal acts concluded
by his subordinates. Such responsibility arises only with the creation of praetorian
actions, the so-called actiones adiecticae qualitatis.’!

» According to the rule of English feudal law, the king could not demand additional taxation without
the consent of his taxpayers (Edwards, 1970, pp. 142-143).

ONIDA, P. P. “Agire per altri“ o “agire per mezzo di altri. Appunti romanistici sulla “rappresentanza”
I Ipotesi di lavoro e stato della dottrina. Napoli: Jovene editore, 2018, p. 75.

¥ DIBELLO, A. Sovranita e rappresentanza. La dottrina dello stato in Thomas Hobbes. Napoli: Istituto
italiano per gli studi filosofici, 2010, p. 69 and further.

Savigny observes representation through three phases: 1. The paradigm of the institute of re-
presentation is characterised by the guardianship of a person incapable of entering transactions
(D.26.1.1.pr). The guardian’s role is reflected in the fact that he substitutes a ward in undertaking
legal actions; 2. The transformation of the plurality of individuals into the concept of a legal person,
which, by definition, is incapable of entering transactions because it has no will; 3. The representa-
tive of a legal person acquires the position of guardian. LOBRANO, G. Appunti per la lettura delle
fonti. Tesempio — da non seguire — della attribuzione della “rappresentanza” al diritto romano. Ius
Romanum, 2, Sofia, 2018, p. 61.

2 KASER, M. Das Romische Privatrecht. Erster Abschnitt — Das altromische, das Vorklassische und
Klassische Recht. Miinchen: Verlag C. H. Beck, 1971, p. 262.

% VON SAVIGNY, E C. System des heutigen Rémischen Rechts, Bd. I1I. Berlin: Veit, 1840, pp. 92-93.
GAIUS, Inst. 1V,70 - 74.

w
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Although Savigny’s teaching lays the foundation for a new understanding of the
institute of representation, for him, the iussum domini still represents an order (der
Befehl) of a paterfamilias to a person under his authority or to a person who is not
under his authority but who, based on the mandate contract, is obliged to carry out
a certain legal or factual business.” In other words, the will of the paterfamilias is su-
perior not only to the will of his son alieni iuris or his slave, but also to a mandatarius
who is obliged to respect it.”*

Twenty years after Savigny, Windscheid breaks with the Roman concept of ius-
sum as an order. According to him, iussum is not an order but an authorisation or
command (die Verweisung, Anweisung) for representation.* In addition, he expressly
states that the Romans knew about the concept of a power of attorney, but did not
separate it from the mandate contract.’

In the same year, 1866, when Windscheid published the second part of the second
volume of his textbook on Pandect Law, Paul Laband published the Commentary
on the 1861 General German Commercial Code (Allgemeinen Deutschen Handels-
gesetzbuchs - ADHGB). Commenting on the provisions of that Code on represen-
tation — Die Stellvertretung bei dem Abschluf§ von Rechtsgeschiten nach dem Allge-
meinen Deutschen Handelsgesetzbuch, Laband develops the thesis that the power of
attorney and the mandate contract are two separate legal acts that have different as-
sumptions, content and legal consequences.’® Although he starts from the norms
of the Commercial Code, Laband advocates the position that the aforementioned
concept of power of attorney should not be limited to commercial relations only,
but that every power of attorney should be distinguished from a mandate contract.
Such a distinction is legally necessary because a power of attorney can exist with-
out a mandate contract just as the mandate contract can exist without the power of
attorney.” The history of the enactment of the General German Commercial Code

2 VON SAVIGNY, E C. System des heutigen Romischen Rechts, Bd. I1I. Berlin: Veit, 1840, 93, fn. f;
LOBRANO, G. Appunti per la lettura delle fonti. Cesempio — da non seguire — della attribuzione
della “rappresentanza” al diritto romano. Ius Romanum, 2, 2018, p. 62.

Mandatum in Roman law represented one of four consensual contracts based on which one person
(mandant, mandator) gave an order to another person (mandatarius, manadatary) to undertake
certain legal or factual act in his name and on behalf of the mandator. Unlike the mandate, which
was concluded with a person who was not under the authority of the mandator, a paterfamilias
could order the performance of the act to a person who was under his authority (a son alieni iuris
or a slave). The enforcement of an obligation undertaken by the son or the slave at the behest of
his paterfamilias or master was carried out by the praetorian action called actio quod iussu. On the
basis of that action, the paterfamilias would be liable for the non-fulfilment of the obligation.

3 WINDSCHEID, B. Lehrbuch des Pandektenrechts, Bd. II. Diisseldorf: Zweite Abtheilung, 1866,
§ 482, p. 391, fn. 6.

% WINDSCHEID, B. Lehrbuch des Pandektenrechts, Bd. I. Frankfurt am Main: Sechste Auflage, 1887,
S 74, p. 211, fn. la.

** LABAND, P. Die Stellvertretung bei dem Abschluf von Rechtsgeschiften nach dem Allgemeinen
deutschen Handelsgesetzbuch. Zeitschrift fiir das gesamte Handelsrecht, Bd. X, 1866, p. 183.

% DOERNER, R. Abstraktheit der Vollmacht. Berlin: Duncker&Humbolt, 2018, p. 48.
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of 1861 shows the history of the development of the idea of the independence of the
power of attorney from the general legal contract concluded between a principal and
an agent. The impetus for the independence of the business power of attorney (pro-
cura) from the general legal transaction concluded between a principal and a procu-
rator came from the representatives of the trading cities in the north of Germany.*
They demanded the smooth development of trade, which is unthinkable without the
protection of third parties who enter into business with a procurator. The require-
ments of representatives of the trading cities for the establishment of a business pow-
er of attorney, the content of which is determined by the law and which cannot be
changed by a principal, were incorporated in the 1861 General German Commercial
Code. The separation of the internal relationship between a procurator and his prin-
cipal and the external relationship in which a third party participates had the effect
of having a procura develop into a separate, independent legal transaction that differs
from the general legal transaction (most often a mandate contract or an employment
contract). The separation of the power of attorney from the basic legal work transac-
tion was regulated in the General German Commercial Code, therefore, it was limit-
ed to commercial relations only. Laband’s contribution is reflected in the fact that
he advocated the position that every power of attorney, not just a business power of
attorney, is an independent legal act that differs from a basic legal act — a mandate
contract.” In addition, according to Laband, the institute of representation assumes
the power of a representative, which does not tolerate any command from the repre-
sented party. The representative becomes the master of the legal transaction because
his will substitutes the will of the represented party. Laband’s teaching on the power
of attorney as an independent legal act had far-reaching consequences as it was later
accepted not only in the 1900 German Civil Code (Art. 167, 168 BGB) but also in
other laws. The influence of that teaching is also evident in current Serbian law be-
cause, in the Contract and Torts Act, direct representation (and within it the power
of attorney) is regulated separately from the mandate contract.*

5. Agency in Serbian Law

In the 1844 Serbian Civil Code, the institution of agency is regulated in the chapter
entitled On the Power-of-attorney and Benevolent Intervention in Another’s Affairs, in
Art. 609-627. However, a mandate contract is not specifically prescribed.

The definition of the power of attorney is provided in Art. 609: Power of attorney
is a contract by which a person is given authority to act validly on behalf of another
and for another.

% DOERNER, R. Abstraktheit der Vollmacht. Berlin: Duncker&Humbolt, 2018, p. 45.
¥ DOERNER, R. Abstraktheit der Vollmacht. Berlin: Duncker&Humbolt, 2018, p. 47.

* The power of attorney is regulated in Art. 89-94 and the mandate contract in Art. 749-770 of the
Law of Contract and Torts of the Republic of Serbia.
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Art. 610 defines the contracting parties in a power of attorney contract: The person
who gives authority is called a principal, and the person who is given authority is called
an agent. When this authorisation is put in writing, it is called a power of attorney.

Serbian legislator in Art. 620 expressly states that the power-of-attorney is the ba-
sis of direct representation: An act which an agent performs or contracts to do with
a third party on behalf of his principal, according to the meaning of his power of attor-
ney, with a third party on behalf of his principal is permanent and is binding both for
the principal and the third party.

Art. 622 is relevant concerning the termination of a power of attorney: Once
a principal revokes or withdraws the power of attorney, it is terminated without delay;
and any subsequent action taken by the agent on behalf of the principal has neither
force nor effect.

However, the Serbian Civil Code gives protection to third parties acting in good
faith if they did not know or could not have known that power of attorney had been
terminated. According to Art. 627: Transactions completed with a third party be-
fore he [agent] had been notified, or could have been notified, of the termination of his
power of attorney, shall also remain in force and effect. Only the principal is entitled to
claim the recovery of damages from his agent for acts performed upon the termination
of his power of attorney, without giving notice of it.

The crucial change was made in the Draft Obligations and Contracts Code, com-
pleted in 1969 by Professor of the Belgrade Law Faculty Mihailo Konstantinovi¢.
According to Art. 59, Para. 1: A power of attorney is an authorisation issued by the
person granting the authority (principal) by way of legal transaction to the authorised
person (agent).

The influence of Laband’s learning is undoubtedly present in Art 59, Para. 3 of
the 1969 Draft Obligations and Contracts Code: The existence and scope of a power
of attorney shall be independent of any legal relationship serving as the basis for its
issuing.

Though the 1969 Draft Obligations and Contracts Code never came into force, it
had an immense impact on the creation of the Republic of Serbia’s current Contract
and Torts Act which also regulates the power of attorney as a separate institute, dis-
tinguishing it from the mandate contract:

Art. 89, Para. 1: A power of attorney is an authorisation issued by the person granting
the authority (principal) by way of legal transaction to the authorised person (agent).

Art. 89, Para. 2: The existence and scope of the power of attorney shall be indepen-
dent of any legal relationship serving as the basis for its issuing.

6. Conclusion

In modern Romanistics, there is an approach according to which Roman law did not
recognise representation, but an institute defined as “acting through another” (agi-
re per mezzo di altri), applied in situations in which a master gave an order to a free
or subordinate person to perform a certain business. When undertaking the busi-
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ness, the will of the principal remains relevant, as he is considered the master (of
that business) even though the business was undertaken by another person (a son
alieni iuris, a slave or a mandatary). According to this view, the institute of repre-
sentation originates from the Middle Ages and was fully completed in pandectist
science. Its essential characteristic, which makes it a qualitatively different institu-
tion from the Roman institution of “acting through another”, is the substitution of
the will of the represented party by the will of the representative, due to which the
represented party ceases to be the master of the business, as replaced by the repre-
sentative. Such an understanding was reached gradually, owing to the effect of three
factors which emerged in succession: theocratic, feudal and Hobbes’ The theocratic
factor is reflected in the teachings of Sinibaldo dei Fieschi, that is, Pope Innocent IV
about the fictitious person (persona ficta). According to this teaching, dating back
to the middle of the 13" century, Catholic believers form a unity expressed by the
term person (persona ficta vel repraesentata) represented by the Catholic Church.
The concept of representation, established under canon law, began to develop under
feudal 13"-century law. The adoption of the concept of representation by the feudal
law from the canon law was carried out thanks to the English king Edward I. In 1295,
he convened the so-called Model Parliament which had far-reaching consequences
on the subsequent political practice and the free mandate theory because its mem-
bers were delegated full power (plena potestas) of decision-making. The convening
of mediaeval representative assemblies to make important decisions was based on
the quod omnes tangit, ab omnibus tractari et approbari debet principle adopted by
the canonists from the Justinian’s Code text (C.5.59.5.2). In addition to canonists, le-
galists also interpret the quod omnes tangit principle by expanding its scope of appli-
cation. In this way, the Roman law solution of a private law relationship was trans-
ferred by the activity of mediaeval jurists to the public law context in which it served
to build a political representation model. The establishment of the free mandate in
English political practice in the late 13™ century enabled the “alienation” of the re-
presentative from the represented party. The concept of representation as the substi-
tution of the will of the represented party by the will of the representative was theo-
retically shaped by Thomas Hobbes in his work “Leviathan”, in which he presented
the teaching about the state as a person whose will replaces the will of individuals.

The first modern civil codes acknowledged direct representation based on a po-
wer of attorney but linked it to a mandate contract. The power of attorney as an in-
dependent institute emerged in the late 19" century under German law, with Paul
Laband’s theory taking the biggest credit in the separation of the power of attorney
from the mandate contract.

The 1844 Serbian Civil Code regulates the power of attorney while remaining
within the remit of the older doctrine which associates the power of attorney with
the mandate. The 1969 Draft Contracts and Obligations Code and the Republic of
Serbia’s current Contract and Torts Act regulate the power of attorney as a separate
institute, distinguishing it from the mandate contract.
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Pravny transplantat a postupna evolucia -
rumunské civilné kédexy z roku 1864 a 2009

Legal Transplant and Gradual Evolution -
the 1864 and 2009 Romanian Civil Codes

Assistant Professor Dr. Marius Floare, Ph.D.'
Babes-Bolyai University, Law Faculty

Abstrakt: Spojené rumunské kniezatstva Moldavska a Valasska v roku 1864 nahle nahradili
svoje samostatné, ranonovoveké obc¢ianske zdkonniky z rokov 1817 a 1818 mierne upravenou
verziou francuzskeho obcianskeho zdkonnika z roku 1804, ktory bol prelozeny do rumunci-
ny za menej ako sedem tyzdiov. Tento pravny transplantat znamenal velmi nahlu moderni-
zaciu rumunského obcianskeho prava, ktorym sa z neskorého stredoveku/raného novoveku
vstupilo rovno do plne rozvinutého franctzskeho systému. Niektori pravnici sa zaciatkom
20. storocia stazovali, Ze trvalo takmer pétdesiat rokov, kym vietky zainteresované strany
tento novy obc¢iansky zakonnik plne pochopili a implementovali. Po 145 rokoch, niekolkych
minimalnych tpravach a netuspesnych pokusoch nahradit tento zakonnik, bol v roku 2009
prijaty novy obciansky zakonnik. Podobne ako v roku 1864, aj teraz boli parlamentné dis-
kusie minimalne a legislativny zhon velky. Tento novy obciansky zakonnik bol skér evoluc-
nym krokom, ktory bol silne ovplyvneny quebeckym ob¢ianskym zdkonnikom z roku 1992
a niektorymi zapadoeur6pskymi reformami obc¢ianskeho prava poslednych desatroci.

Klucové slova: pravny transplantat; Ob¢iansky zakonnik; napoleonsky model; evolucia; que-
becky ob¢iansky zakonnik.

Abstract: In 1864, the United Romanian Principalities of Moldavia and Wallachia suddenly
replaced their separate, early modern civil codes from 1817 and 1818, with a slightly adapted
version of the French Civil Code of 1804, translated into Romanian in less than seven weeks.
This legal transplant marked a very abrupt modernization of Romanian civil legislation,
bringing it from a late medieval/early modern stage up to the fully developed French mod-
el. Some early 20™-century legal writers lamented that it took almost fifty years for this new
Civil Code to be fully understood and implemented by all the stakeholders. After 145 years
with minimal modifications and several aborted attempts to replace this Code, 2009 saw the
adoption of a new Civil Code, with the same minimal parliamentary debates and legislative
haste as the earlier 1864 version. This new Civil Code was more of an evolutionary step, be-
ing heavily influenced by the Quebec Civil Code of 1992 and some Western European civil
law reforms of the last several decades.

Keywords: Legal Transplant; Civil Code; Napoleonic Model; Evolution; Quebec Civil Code.

! E-mail: marius.floare@law.ubbcluj.ro
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1. Political Context of the Mid-nineteenth Century
Legal Transplant

In the mid-nineteenth century, the contemporary Romanian territory mostly com-
prised from three autonomous (but dependent) principalities: Transylvania (under
Habsburg rule), Moldavia and Wallachia, which were vassal states to the Ottoman
Empire until 1877. The 1864 civil law reforms, which will be dealt with in this contri-
bution, pertain only to Moldavia and Wallachia, but this civil legislation would much
later be extended to Transylvania, in 1943,> a quarter century after this principality
was united to the Kingdom of Romania in 1918.

The principalities under Ottoman vassalage were gradually distancing themselves
from Ottoman rule, first as a result of Russian interference and occupation after the
Treaty of Adrianople of 1829, and later as a result of the 1856 Treaty of Paris, con-
cluded after the Crimean War, when their status was collectively guaranteed by the
six major European powers, although they nominally remained under Ottoman so-
vereignty.’ These two principalities were joined in a personal union in 1859, by elect-
ing the same Colonel Alexandru Ioan Cuza as a prince. In the following few years,
their union got deepened in every aspect, under the collective guarantee of the Euro-
pean powers, up until gaining full independence as a united country between 1877-
1878.

2. The Earlier Romanian Civil Legislation

The principalities of Moldavia and Wallachia had attempted to modernize their civ-
il legislation since the beginning of the 19" century and thus bring it forward from
its “late-medieval” appearance. The first concrete fruits of this modernization efforts
were the “Caragea Code” of Wallachia from 1818 and the “Calimach Code” of Mol-
davia from 1817.*

The “Caragea Code” was mainly a civil code in its first four parts, although it also
contained some criminal law and procedural (both criminal and civil) provisions in
its fifth and sixth parts. It was enacted from the beginning as a bilingual law, both
in Greek (the language of the ruling class) and Romanian. It got heavily inspired by
Roman and Byzantine law (mainly Justinian’s legislation), local customs and only to
a small degree by Western European law.® This Code remained applicable with some
modifications up until 1865, when the new French-inspired Code came into force.®

2 CONSTANTIN, L. Unificarea dreptului roman. Revista Universul Juridic, 2021, nr. 2, p. 12.

* CERCEL, S. Unificarea legislativa a Principatelor Roméne si consolidarea dreptului in primele
decenii ale Regatului Roméniei. Studia Universitas Babes Bolyai - Iurisprudentia, 65, 2020, nr. 4,
p. 150.

* CERCEL, S. ref. 2, pp. 146-148.
> CERCEL, S. ref. 2, pp. 147-149.
¢ CERCEL, S. ref. 2, p. 147.
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In Moldavia, the “Calimach Code” was enacted in 1817, firstly only in Greek and
translated into Romanian in the 1830s. It also heavily drew its inspiration from Ro-
man and Greek-Roman laws, traditional local customs and sparingly from Western
European legal thinking.’”

Wallachia already had a Commercial Code, since 1840, translated from its French
model from 1807, but this “Wallachian” Code was also extended in 1863 to Molda-
via, after the personal union of 1859.%

3. The Legal Transplant

Some argued that the first person to suggest the adoption of the French Civil Code
for civil law reform in Wallachia and Moldavia was Victor Place, the French consul
in Iassy, the capital of Moldavia, since 1855, who wrote a letter in this regard in 1859
to Alexandru Ioan Cuza, the elected ruler of both principalities.’

The first documented attempt to adopt a new civil code for the United Romanian
Principalities was from 1862, when prince Cuza established a committee of special-
ists to draft a civil code by using the template of the French Civil Code of 1804. This
draft was sent to Parliament in late 1863, but it was never adopted'® due to the politi-
cal turmoil enveloping the country. In 1864, the same Cuza invited the State Council
to adopt a new civil code, this time by using the Italian civil code project from 1860
of Giuseppe Pisanelli, which some viewed as a mere updated version of the French
original."! The State Council, whose president was also legally educated in France,
disregarded this recommendation and used the previous local draft civil code and
its original French model and thus managed to finalize the project in less than six
weeks in the autumn of 1864.'* The prince approved it, hastily signed it into law and
it began to be published in the Official Journal from December 1864 through Janu-
ary 1865." The new Romanian Civil Code of 1864 came into force on December 1*,
1865, abolishing all previous civil regulations but only as long as they contradicted
the new Code, thus allowing the survival of previous laws and customs as long as
they did not contravene the new rules."

~

CERCEL, S. ref. 2, p. 148.

ALEXANDRESCO, D. Explicatiunea teoreticd §i practica a dreptului civil romdn in comparatiune cu
legile vechi si cu principalele legislatiuni strdine, vol. 1. Bucuresti: Editura tipografiei ziarului ,,Curie-
rul judiciar”, 1906, p. 20.

3

©

DUTU, M. Cine a propus primul introducerea Codului Napoleon in Roménia? Pandectele Romdne,
2019, nr. 1, pp. 221-222.

10 CERCEL, S. ref. 2, p. 167.

GUTAN, M. Codul civil de la 1865 si provocarea recredrii originale a dreptului. Revista Romdnd de
Drept Privat, 2021, nr. 2, p. 152.

CERCEL, S. ref. 2, pp. 167-168.
13 GUTAN, M. ref. 10, p. 151.
4 CERCEL, S. ref. 2, p. 168.
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The new Code had its critics from the beginning and its first published version
was full of drafting errors that were only corrected in a second official edition in
April 1865. Because the code was mainly a legal “transplant” from France, it was
heavily criticized by the conservatives as lacking any “Romanian spirit” and for not
concerning itself with peculiar local problems such as regulating the property of the
free peasants.”” The conservative critique of the Code could be synthesized by the
famous derisive formula “shapes without substance” that was more broadly used by
men of culture to attack the rapid modernization of Romania through the copying
of foreign structures without adherence to local traditions.'® This critique was also
foreign-influenced, the most discernible sources being the German historical and
evolutionist schools of thought."”

The structure of the Code broadly copied the structure of Justinian’s Institutes,
which in turn were inspired by Gaius’s work, concerning itself with persons, assets,
and actions. The Code had a short preliminary title on the effects and implemen-
tation of laws, the first book on persons, the second book on assets and changes
to property and the third (disproportionately larger) book on the different ways in
which property was acquired.'®

The new Code was revolutionary in the united Romanian principalities because
it was politically liberal by being centred on the individual and his rights, protecting
the rights of the person, ensuring equality in front of the law, and equally protecting
private property."

The legal transplant from France was facilitated by the background similarities
provided by the Christian culture and the common Roman-Byzantine law tradition,
which were both the basis of legal evolution in Western Europe (France) and East-
ern Europe (Romania).”

Some modern authors viewed this massive legal transplant from a foreign legal
source and culture, without any political conquest from the country of origin, as
irrational and a sign of a “weak legal culture” that was incapable of producing its own
organic reforms.” The rationale of the intellectual elite for the adoption of a foreign
code was as a means for “top-down” social engineering that should have accelerat-
ed the evolution of the backwards Romanian society of the mid-nineteenth century
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towards an evolved Western European model such as the French one.”” At the time,
there was scant theoretical thinking behind this “instinctive” approach to societal
modernization of the ruling elite, but later Romanian intellectuals from the interwar
period elaborated a theory of “synchronicity”, based on the work of French sociolo-
gist Gabriel Tarde.” This theory, conceived by the Romanian philosopher and socio-
logist Eugen Lovinescu, explained that there was an “interdependence” between
“evolved” and “backwards” societies and what begins as “servile” imitation should
later morph into “adaptive” transformation of the imitating society which later pro-
duces its own cultural values.*

Although even later critics mockingly called the new Romanian Code a “carbon-
-copy” of the French original, the truth was that it was an “adapted” copy with
some variations: it had about 300 articles less than the original (1914 articles for
the Romanian Code versus 2281 for the French one), some institutions were carried
over from ancient Romanian customary law (such as the right of inheritance of the
poor widow, the legal hypothec of the married woman, the hereditary leases called
emphyteusis, loans), there were about 45 articles copied from the 1860 Pisanelli proj-
ect for an Italian civil code and some 105 articles on hypothec regulations and pref-
erential rights (priviléges) were taking into account an 1851 Belgian reform law on
the subject.”

The French Civil Code transplant was very much appreciated at the time in the
united Romanian principalities for the legal equality of persons and assets, for its
emphasis on contractual and personal freedom, the rule of law and the quasi-sacred
nature of private property. What was much less appreciated were the regulations
on dowry, the rapports between spouses, the inheritance rights (especially concern-
ing natural children), donations, personal securities, the form of wills, all of which
were considered alien to ancient Romanian customs, while the liberal regulations on
(agricultural) work were enraging the powerful landowners.?® For several decades
after the enactment of the Civil Code, special regulations on agricultural deals ignor-
ed the principles of freedom and contractual liability emanating from the Code in
favour of a return to “feudal-style” labour relations between the landowners and the
peasant land lessees.”’

The reasons for the choice of the 1804 French Civil Code as a model for the 1864
Romanian Civil Code instead of other available models at the time was more due
to its prestige, seen here as “cultural admiration”, rather than a conscious objective

* GUTAN M. The Legal Transplant and the Building of the Romanian Legal Identity in the Second
Half of the 19 Century and the Beginning of the 20th Century. Romanian Journal of Comparative
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choice between different legal solutions.”® The French law’s quality was undeniable
but so were its imperfections, which were later brought to the fore by the Romanian
Codess critics and by the legal doctrine and jurisprudence.

4. Decades of Adjustment

The Romanian law specialists who drafted the 1864 Code, as well as the legal schol-
ars and the most prominent legal professionals of the time were all French-educated,
some with doctorates in France. Even the prince, Alexandru Ioan Cuza, had unfin-
ished legal studies in France.” Importing the familiar French legal culture “whole-
sale” came naturally to them, the Napoleonic Code being then considered a legal
masterpiece and a source of inspiration for other national civil codes of the time,*
such as the Belgian Civil Code, the Dutch Civil Code of 1838, and the previously
mentioned project from 1860 for an Italian Civil Code.

In spite of these favourable auspices, the implementation of the new Code was
fraught with difficulties. The French original source was quite secular and anti-cleri-
cal, while the Romanian society of the second half of the 19" century was very much
in thrall to the Orthodox Church. The rural peasant society, which comprised about
80% of the population, rejected some new Civil Code provisions in favour of the lo-
cal customs and traditions up until the early 1900s, while several cultural person-
alities objected to the Code from a cultural standpoint because it was supposedly
“chocking” the Romanian spirit and culture.”

Because the French Civil Code was voluntarily adopted with slight modifications
in Romania and not as a result of political conquest or foreign demands, the coun-
ter-reaction was mostly culturally motivated, and it led to a gradual adaptation of the
Code through its implementation as an authentic Romanian legal construct.*

The “compromise” reached informally between the conservatives, that decried the
legal transplant as inhibiting the organic development of a Romanian modern legal
culture, and those that lamented the “irrational” wholesale import of strange French
legal institutions was to find originality in the way the “transplant” was made and in
the implementation of the new law in Romanian society by the constant interplay
between “foreign” shapes and Romanian “substance”*

The intellectual strategies to adapt the French model to the Romanian content
and thus conjure a Romanian national legal identity included the assimilation of
ideas, principles, and institutions of French-origin by appealing to “historicism” and

* GUTAN, M. The French Legal Model in Modern Romania - An Ambition, A Rejection. Romanian
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adopting them as our own (the result of imagined traditions from an indefinite past),
the marginalization of foreign constructs as “shapes without substance” (also called
“assimilation by critical rejection”), the original re-creation of the imported legal
models and their “moulding” in specific Romanian ways.*

The Civil Code of 1864 was joined in 1887 by a Romanian Commercial Code,
heavily inspired by the Italian Commercial Code of 1882, thus replacing the previous
Wallachian (and later extended to Moldavia) Commercial Code of 1840, itself con-
sidered almost a translation of the French Commercial Code of 1807. The 19"-cen-
tury legal thinking favoured having separate civil and commercial codes, at least for
matters regarding obligations and contracts, even Napoleonic France having derived
its own Commercial Code of 1807 from the third book “On the Different Ways of
Acquiring Property” of their recent Civil Code of 1804.

5. A Century of (Mostly) Failed Civil Reforms

The Civil Code of 1864 was already meant to be replaced by new legislation from the
beginning of the 20" century due to its “imperfect” nature.*

One of the first major attempts to overhaul the “ancient” code of 1864 was the one
made during the “royal dictatorship” of King Charles II in the late 1930s. This new
Code, published in 1940, was meant to serve as the unified and modern civil legis-
lation for the whole Greater Romanian Kingdom, that came about in 1918 by join-
ing Transylvania, Bessarabia, Bukovina to the smaller pre-war Kingdom of Roma-
nia. This Code never came into force due to the beginning of the Second World War,
internal political turmoil and the heavy territorial losses to the USSR, Hungary, and
Bulgaria in 1940.

The strangest story of survival and resilience of the old Civil Code was during
the 45 years of Communist rule, from the first Communist-influenced government
of March 1945 to the overthrow of the regime in December 1989. The Civil Code
of 1864 was never formally repealed during that time, the only major transforma-
tion it suffered was the replacement in 1954 of its first book on persons and family
law with a new, Communist-inspired, Family Code and a separate decree on natural
and legal persons. There were also modifications to the statute of limitations in 1958,
but otherwise, the Code formally remained unchanged, although it was frequently
ignored, considered outdated and supplanted by special legislation that was more
appropriate for a Communist society.

Its survival during the Communist decades was by no means guaranteed, and
in the 1970s there was a serious attempt to draft a new, Communist-inspired, and
ideologically sound Civil Code. The team of law school professors and law research-
ers worked for a long time on a new civil code project and their work was finalized
in 1971 by the publication of the first draft civil code that was thought to come into
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force very soon afterward. A distinguished civil law professor, Gheorghe Beleiu, even
published a new treatise in 1973 based on comparisons between the ancient Code of
1864 and the 1971 draft.”* We may never truly know why this attempt failed in the
end, although some suggested that the drafting commission, made up mostly of spe-
cialists educated in the liberal tradition of the ancient Code, might have subtly sabo-
taged the process by repeatedly asserting that the new project was not yet perfect,
that it still needed improvements and it was a work in progress.*’

The return to a democratic regime and a market economy in the 1990s, together
with the massive repeal of Communist-era special legislation, brought the ancient
Code back to life because its rules, together with the separate Romanian Commer-
cial Code of 1887, were far more appropriate to the new society that came about
after 1990.

6. The Twenty-First Century Civil Reform - Gradual Evolution

The Civil Code of 1864 was very much dated in the 1990s, when it was returned to
relevance by the overthrow of the Communist regime and the return to a market
economy. Unlike its French model, the Romanian code had never been significantly
updated, only some of its sections were repealed and replaced by special laws.* Large
areas of civil law such as property rights, contracts, inheritance, debt securities had
been largely unchanged for more than a century.*” There were few provisions in the
ancient Code on public property, real estate circulation and registrations, there had
not been a meaningful reform of the spouse’s right of inheritance which was only
mentioned in a separate law from 1943 (enacted during the Second World War),
movable asset securities were largely regulated outside the Code, as were family law
and the status of legal and natural persons.*

The first attempts to draft an updated version were from 1997 and they were inter-
mittently continued with a new sense of urgency in the middle 2000s, when the per-
spective of European Union integration was imminent, the final draft being finalized
only in 2008, after Romania had already been accepted in the Union.*'

The new Code had a strangely similar process to the ancient Code of 1864: a lot
of haste, a reasonably long intermittent 11-year drafting process in several commit-
tees made up of specialists (the latter of which was made up exclusively of professors
at the Bucharest University law school),* a curtailed parliamentary debate and the
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adoption by an abbreviated parliamentary procedure in 2009, in which the Govern-
ment asked the legislature to either adopt the Civil and Criminal Codes as drafted
by the government or to overthrow the executive by means of a vote of non-confi-
dence.

Structurally, the new Code adopted a code unique point of view, incorporating and
repealing the former Commercial Code of 1887* and also the Family Code of 1953,
besides several statutory instruments which “grew up” around the Code, especially
in the last few decades.

The Code of 2009, which came into force with several alterations from its initial
published variant in October 2011, was evolutionary in nature.* It drew its inspira-
tion from the 1991 Civil Code of Quebec, from French revisions to the Napoleonic
Code up until 2006, from the Swiss Civil Code and the Swiss Code of Obligations,
but also from international soft-law sources like the Unidroit Principles and the Prin-
ciples of European Contract Law or reform projects like the Catala project for the re-
form of French Civil law..*>

The new Code also integrated some of the evolutions in Romanian legal doctrine
and jurisprudence of the last several decades, because the old Code, unlike its French
counterpart, suffered almost no modifications from its original text of the 1860s,
while civil law doctrine and caselaw had evolved together with the rest of society.

Meticulous legal historians have identified several Roman and Byzantine tradi-
tions, which were alive in old Romanian customary and statutory law before the
1864 Code, that were absent from the letter of that Code, and were reintroduced by
the new Civil Code of 2009, although the legal doctrine and caselaw had continued
to use them in circumvented ways: the action for denial of easements, possessory
actions, taking measures for conserving possessed assets.*® In spite of the old tradi-
tions of all of these “actions”, their proximate source was not Roman or Byzantine
law but the later foreign sources that were manifestly used by the drafters of the re-
cent Code.*

One of the most radical reforms brought about by the new Code of 2009 was in
the area of matrimonial property regimes, where the old single imperative matri-
monial regime of community of acquisitions was replaced with a more liberal but
limited choice between three different regimes, although the default one (a limited
community of acquisitions) remained very similar to the previous single regime.

Divorce was made even easier than before, allowing married couples to divorce by
mutual consent either in court or before a notary, even if there were children issued
from said marriage, and there was also the possibility of divorce by mutual consent

 BAIAS, F, ref. 35, p. 29.
“ CERCEL, S. Au devant de 'histoire. Pandectele Romdne, 2011, nr. 9, p. 14.
 BAIAS, E, ref. 38, p. 123.

6 SAMBRIAN, T. Traditia romano-bizantina a vechiului drept-romanesc receptati in unele invovatii
ale Noului Cod civil. Revista de Stiinte Juridice, 21, 2012, nr. 1, pp. 142-150.

¥ SAMBRIAN, T. ref. 45, p. 150.

33



at the Civil Registrar’s office, but the latter only if there were no underage children
born out of the dissolving marriage.

One of the most controversial choices made by the drafting committee was to
use the more modern code unique approach and “merge” the former civil and com-
mercial codes into a single statute, which never even uses the term “commercial” as
such and replaces it with the broader concept of “professional(s)”. The naive objec-
tion to this novel approach was to argue that the lack of a “commercial” code meant
the death of Commercial Law as a separate legal discipline. This objection was ne-
ver even raised in the similar case of Family Law, which also “lost” its separate code
of 1953 in favour of a mere “book” (the second one, simply called “About Family”)
included in the new Civil Code, but was never thought of as a “disappearing” legal
discipline.*®

In the area of commercial law, the new Civil Code only regulates in a unified way
the matter of general obligations, with the occasional special provisions for cases
that involve professionals, and it also includes rules on some special contracts that
are “commercial” in nature and were previously regulated either by the Commercial
Code of 1887 or by special statutes. Companies were still regulated by a distinct up-
dated statute from 1990 (although they lost the name “commercial”), insolvency had
been taken outside the scope of the former Commercial Code since 1995 and had its
own special statutes for the insolvency of natural and legal persons.*” The most irk-
some change brought by the Civil Code and subsequent legislation was the obstinate
avoidance of the term “commercial’, even in areas where it was well established, and
its intermittent replacement with the concept of “professionals” or “legal cases in-
volving professionals”.

This code unique approach was also used by the new Civil Code of Quebec of
1991, that was one of the main sources of inspiration for the Romanian Civil Code
of 2009,” with several outside consultants for the new Romanian code being from
that legal area.

The Civil Code of Quebec, which has been in force since 1994, had a discernible
and officially recognized influence on the Romanian Civil Code of 2009, besides the
structure itself of the code, in the areas of the status of persons, intangible rights,
family law, managing the assets of someone else, the securities, some provisions on
inheritance and funeral arrangements.*'

8 BAIAS, F, ref. 35, pp. 29-30.
4 BAIAS, E, ref. 35, pp. 29-30.

% BOTL I, BOTI, V. Codul civil din Quebec - sursé de inspiratie in procesul de recodificare a dreptu-
lui civil roméan. Studia Universitatis Babes Bolyai - Iurisprudentia, 56, 2011, 1, pp. 5-7.

1 BOTL L, BOTT, V. ref. 49, pp. 5-18.

34



7. Conclusion

The 1864 Romanian Civil code had been a brutal legal transplant® from an advanced
legal system (France) to a Romanian society that had barely come out of the late
Middle ages. The Civil Code was used by the political and lawyerly elite as a tool for
social engineering and nation-building. There was a strong cultural counter-reaction
to the Code, that had lasted for decades, which led to the assimilation of foreign le-
gal structures through local “substance”, but it had also pushed the legal system to
some degree of modernization and better synchronized it to pan-European tenden-
cies of the era.

The 1864 Civil Code remained in force, with small alterations, even during the
Communist regime, which was a peculiar situation in Eastern Europe, because it was
never repealed and it was only partially supplanted by lex specialis.

The 2009 Romanian Civil Code has been a mere evolution, it was a legal update
but there were no social engineering or nation-building purposes in its drafting pro-
cess. There was still a Western European cultural fascination because all the major
sources of inspiration were Western European (French, Swiss) or at least Western
European-inspired (Quebec Civil Code). The previous Civil Code foundation was
sturdy enough for a seamless transition, as there was no discernible “culture shock”
after the new Code came into force, unlike at the end of the 19" century.
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Od feudalnej cenzury k slobode slova
v roku 1848 v Uhorsku prostrednictvom
diela Jozefa Irinyiho

From Feudal Censorship to Freedom
of the Press in Hungary in 1848 Through
the Work of Jozsef Irinyi
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Abstrakt: Jednym z hlavnych cielov uhorskych reformatorov v 18. storo¢i bol boj proti feu-
dalnej cenzire. Namiesto predchadzajiuceho skiimania obsahu textu chceli reformisti zaviest
jeho naslednu kontrolu, v désledku ktorej by bolo mozné postihovat len nezakonny obsah.
Klt¢ovou postavou tohto zapasu bol Jozsef Irinyi, ktory sa vo viacerych svojich pracach za-
oberal otdzkou zru$enia cenzury a pravidlami tlacového zakona, ktori reformné kruhy chce-
li vytvorit. Tento ¢lanok popisuje cestu od feudalnej cenziry k slobode tla¢e v roku 1848
v Uhorsku prostrednictvom jedného z diel spominaného Jézsefa Irinyiho.

Klucové slova: cenzura; Jozsef Irinyi; Uhorsko; tlatovy zédkon; zodpovednost; tlacova slo-
boda.

Abstract: In Hungary, the struggle against the feudal censorship of the 18" century was one
of the central wishes of the reformers. Instead of prior examination of the published content,
they wanted to introduce ex-post control, whereby only illegal content could be punished.
A key figure in this struggle was Jozsef Irinyi, who in several of his works addressed the ques-
tion of the abolition of censorship and the rules of the press law they wanted to create. This
paper describes the path from feudal censorship to freedom of the press in 1848 in Hungary
through the work of Jézsef Irinyi.”

Keywords: Censorship; Jézsef Irinyi; Hungary; Press Act; Liability; Freedom of Press.

1. Introduction

Every era has its anonymous or lesser-known characters, those who are not remem-
bered in the historical memory, those who are not the subject of plays in theatres,
those who are less talked about, and those whose lives are less researched. Jozsef
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Irinyi is just such a person because few people know how much influence he had on
the events of March 1848 in Hungary and what his role was in the struggle for the
freedom of the Hungarian press.

Jozsef Irinyi was born in 1822 when feudal censorship was in its heyday in Hun-
gary. In 1793, Francis I declared the establishment of a printing press and censor-
ship a royal right. When the public would have started to get information from the
early libraries, he banned them in 1798. In addition, ,the subscription of cafés to
journals was prohibited.” In addition, eight years later, in 1806, he made the estab-
lishment of bookshops subject to royal authorisation, so it is clear that the monarch
did everything he could - given the technical standards of the time - to control the
content that could be available to the public. When a publication was allowed to ap-
pear, it had to be submitted for “preliminary auditing”, i.e. preliminary censorship by
the Book Audit Department of the Privy Council, which worked based on the Index
Librorum Prohibitorum* issued by the Imperial Censorship Office.” This repressive
system culminated in the regulation of printing and censorship by decree, which re-
sulted in only five political newspapers operating during the period: one in Hungar-
ian, one in Latin and three in German.®

2. “Freedom of the press is not outlawed.””

The situation remained the same in legal terms after the turn of the century. In 1820,
a royal ban was imposed on importing literary and scientific journals into Hungary,
which meant that the country was closing its borders from knowledge. At the same
time, by the 1820s, several progressive counties had raised their problems: the coun-
ty of Bars had written a petition against censorship.® Their arguments were twofold:
on the one hand, they claimed that censorship was contrary to the noble liberties en-
shrined in the Tripartitum,’ i.e. the right to communicate their ideas freely; on the
other hand, they stressed that censorship of the content to be published was an obsta-
cle to the progress of the country and was explicitly harmful to the spread of culture.
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In the reformist Parliament of 1825, several similar speeches were written onto the
pages of history. Still, they did not essentially express the intention to abolish censor-
ship but instead to regulate the issue by acts, not decrees. Likewise, some suggested
that the censors should not be only Catholic, but this was not heard at the time. The
government’s position was clear: politics should be closed to the public.

However, this position did not last long: in the Diet of 1832-1836, the position of
the progressive counties was clearly that the press should be free, but they also want-
ed to introduce a system of ex-post responsibility instead of ex-ante control. At the
same assembly, the need to create a newspaper in Diet was also raised," which was
seen as a way of satisfying the needs of interested citizens for information.

Not independently of the changing political and historical situation in Europe,
a new strategy of government control can be identified in the Parliament of 1839-
1840: “it was recognised that politics could no longer be kept away from the press
and that the newspapers, once they had spoken, should be made to speak in the
government’s interest.”'? In this spirit, newspapers were allowed to report from the
Diet, albeit still without the names of the speakers.”” The issue of censorship was
constantly on the agenda during the whole period. At the Parliament of 1843-44,
Lajos Batthany highlighted as one of the main problems that too much depended on
the censor, i.e. the same content could get caught up in one of their filters and slip
through another, thus pushing valuable ideas awaiting publication into the realm of
total unpredictability. At the same Diet in the House of Lords, however, it was ar-
gued - in an interesting argument for posterity - that censorship was a legitimate
content-limiting measure since some of the county’s documents might be illegal."
A characteristic feature of these few years was that while in Hungarian-language
works published abroad, the institution of censorship itself was attacked, in works
published in Hungary, to avoid direct confrontation with the government, the cen-
sors were the focus of the attacks, rather than the institution.

The heated situation forced most counties to reconsider their position, so “even
the conservative counties changed their position (...) In 1843/44, almost the whole
country wanted freedom of the press.”** The two major parties of the time, the Kon-
zervativ Part (Conservative Party) and the Ellenzéki Pdrt (Opposition Party), dis-
agreed on what the principal objections against the government should be: the Con-
servative Party did not take an open position on the issue and seemed content with

1 HALMOS, E, KUSZAK, A., MEZES, M. (eds.). A magyarsdg kézikényve. Budapest: Pannon Kényv-
kiado, 1993.

DEZSENY], B. Politikai hirlapok. In: PANDI, P. (ed.). A Magyar Irodalom torténete I11. Budapest:
Akadémiai Kiadd, 1984, p. 556.

12 ERDOS, A. P. A sajtészabadsag iigye a reformkorban. In: Ujkor.hu [online]. 18 May 2018 [cited on
29 Oct 2022]. Available at: <https://ujkor.hu/content/sajtoszabadsag-ugye-reformkorban>

B Tbid.
4 Tbid.

15 HOMOKI-NAGY, M. A sajtészabadsdg kérdése Both Odén munkdiban. Acta Universitatis Szege-
diensis: Acta juridica et politica. 37, 1987, ¢. 1-22, pp. 357-358.

39



some kind of partial exemption for certain works from prior control and censorship,
the Opposition Party considered the freedom of the press to be the minimum of
constitutionalism. Two bills were drafted within the Opposition Party: one of these
was by Laszl6 Szalay and Lérinc Toth, while the other — which wanted more radical
changes — was by Jozsef Irinyi. At the same time, we must remember that, accord-
ing to Odon Both, our reformers did not wish for unrestricted freedom of the press
since “there is a no more dangerous enemy of freedom than the freedom of the press
when abused by the rightful”*¢

How did Jozsef Irinyi become a champion of press freedom? One step was un-
doubtedly to prevent the publication of his travel notes. As was the practice at the
time, Irinyi made extended visits to Germany, France and England, and he want-
ed to report his experiences to the public in writing. Censorship, however, would
have mutilated the work for publication to the point where it would have been al-
most incomprehensible. As the censor put it, “neither its direction, nor its purpose,
nor its mode of discussion, nor its principles, nor even its ideas in general, can be
published”. The reason for censoring the work was undoubtedly the comparison of
the situation at home and abroad. Still, the fact that Irinyi did not merely offer the
usual real travelogue but that the work was, in his view, “a collection of several politi-
cal articles, not exactly closely related to each other”"” As Mihaly T. Révész put it, “his
writings were political snapshots of the public events of the capitals, which were also
offered as models for the Hungarian home, but at least presented as such”*® Istvan
Fenyé quotes a review from that time in the Irodalmi Or (Literary Guard) that the
work “contains so many unusual, courageous, new, radical ideas and views that the
reader who is not used to such things here will almost tire of it ... genius, sharpness
and precision cannot be denied from the author”"

All this annoyed Irinyi to such an extent that a year later, in 1847, he published the
book under his own name and at his own expense in Germany. Publishing the vol-
ume under his own name was also risky because he put an open letter at the begin-
ning, addressed to Count Gyorgy Apponyi, the Hungarian Chancellor of that time,
in which he spoke out clearly and scratchily against all forms of censorship. “As I am
forced to send this present work, after more than eleven months of trial and waiting,
and unable to get it through the censorship, to Leipzig® for investigation, I have the
courage, with all due respect, to raise a voice of complaint before your Excellency, the
head of the government of our country at this time, against the censorship which is

16 BOTH, O. ref. 6, p. 31.
7 TRINYT, J. ref. 5, p. 5.

18 REVESZ, T. M. Irinyi J6zsef (1822-1859). In: JOG.térténet. Az MTA-ELTE Jogtirténeti Kutatécsoport
(ELKH) blogja [online]. 21 March 2022, p. 1 [cited on 29 Oct 2022]. Available at: <http://mtajogtor-
tenet.elte. hu/blog/revesz-t-mihaly-irinyi>

19 FENYO, L. T4jékozddds a nagyvildgban: Utirajzirodalom. Irinyi Jézsef. In: PANDIL, P. (ed.). A Mag-
yar Irodalom torténete I1I. Budapest: Akadémiai Kiado, 1984, p. 578.
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practised in our country with an absurd excess”?' Irinyi’s bitterness, however, is per-
haps best expressed in these lines: “Elsewhere the collegium of censorship is a body
from which one can expect something, but at us, it is the death of a work that comes
before the collegium.*

3. “A truly complicated machine of arbitrariness”*

Irinyi’s work — perhaps it can be said that it was not necessarily the travel descrip-
tions but the open letter that made it so famous - received a great response, and the
author was invited to contribute to the Ellendr (Inspector) edited by Jozsef Bajza,
in which the colourful Hungarian reform opposition was represented.* The book
was published by the Pesti Ellenzéki Kor (Pesti Opposition Circle), a merger of the
Nemzeti Kor (National Circle) and the Pesti Kor (Pesti Circle). It was intended to be
published as an art-scientific-political almanach instead of the art album it had pre-
viously planned. The volume, also printed in Germany in 1847, included an article
by Irinyi entitled “On Press Act”.

The text is almost a love letter to freedom of the press: it seems clear to Irinyi that
sooner or later, freedom of the press will be achieved in Hungary, the same way as
the use of the Hungarian mother tongue has been achieved, but it is also clear to
him that the freedom of the press cannot be delayed: “The sooner we hurry with the
time, with the introduction of freedom of the press, the sooner we will get used to it.
If we had had it half a century before, everything would have been fine. If we get it
today, we will sooner emerge from the pains of transition”” His argument is based
on constitutional law: he considers preliminary censorship of the content to be pub-
lished to be incompatible with constitutional life since, in his view, restricting this
most important fundamental right would undoubtedly work against social partici-
pation. In addition, unlike many of his contemporaries, he is not willing to concede
on this issue since, as he writes, “preliminary censorship is incompatible with real
constitutional life. As certain as two times two; four. Any bargaining on this part is
incompatible with the idea of constitutionalism.”*

There is also an appealing idea in the text, based on 21*-century logic, as Irinyi
argues at length for the question of ex-post responsibility rather than prior inves-
tigation. For him, this means that the content already published would be subject

o

IRINYT, J. ref. 5, p. iii.
2 Tbid,, p. iv.

* IRINYT, J. Sajtotorvényrdl. In: BAJZA, J. (ed.). Ellendr. Politicai zsebkonyv @’ Pesti Ellenzéki Kor
megbizdsdbdl. Germany, 1847, p. 101.
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to scrutiny, and if it is found to be illegal, the person responsible for its publication
would be subject to legal proceedings. As Irinyi puts it: “For it is said, and this is the
main defence: press laws may be strict, but what is the point of punishing someone
if he has already published something; one could say that he must be prevented from
doing harm, so there must be a prior investigation. This is a somewhat pleasing state-
ment, it is true, but it is not enough. Constitutional life requires that a man should
be given a chance to act, and if he makes a mistake, he should be punished, not that
he should be deprived of the chance to act, so that he may not make a mistake.””” The
ex-post responsibility would have been embodied in a graduated system in which the
author, the newspaper and/or magazine editor, the publisher, and the printing press
owner could have been held liable. In addition, Irinyi envisaged a joint®® liability sys-
tem, with the exception of the owner of the printing house.”

This is further complicated, in Irinyi’s view, by what we would now identify with
the question of self-censorship: if the author knows in advance that, on the one hand,
the institution of censorship itself exists, and on the other hand, that the behaviour
and decisions of individual censors cannot be calculated in advance, then “a truly
complicated machine of arbitrariness” is created, where the author tries to adapt to
it and to invent in advance the uninventable. In this way, with the whole machin-
ery of arbitrariness, ,the creative mind becomes the censor of its own work!”* If we
examine in detail what Irinyi wishes to achieve in connection with the above, it is
clear that his whole train of thought is based on the complete prohibition of prelimi-
nary auditing, i.e. prior censorship. Irinyi considers that to be “a real massacre of the
mind.”?!

It should also be emphasised that Irinyi considered it essential not only to settle
substantive law issues but also to examine and regulate procedural issues since sub-
stantive law rules can be useless if procedural law does not help them to be imple-
mented. In this context, the text refers to the establishment of a jury in press trials,
which is described as a “court capable of guaranteeing civil liberty, following the
examples of England, America and France™? and ,,because it is impossible to define
each case of press misdemeanour in the law”* Irinyi notes, however, that if the — at
that time non-existent - Code of Criminal Procedure could not be drafted in a suf-
ficiently short time, the establishment and operation of an ad hoc press jury would
be acceptable to him, since “in no case can a press case be tried by less than a jury”*

7 Ibid, pp. 99-100.
% Tbid., Art. 17, p. 112.

? In the context of joint liability, it is worth quoting Odén Both, who criticised the idea, saying that
“this elevates the publisher or editor to the position of censor of the writer” BOTH, O. ref. 6, p. 35.
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It should be pointed out, however, that he sees offences committed against the King
or a member of the royal family through the press as being dealt with not by a jury
trial but by a Parliamentary Court, proposed by the House of Commons. Irinyi took
a rather strict stance on the complete reform and restructuring of the judicial pro-
cess in relation to press offences: the de lege ferenda proposal at the end of the text
is a twenty-five-point press bill, a significant part of which deals with offences com-
mitted and punishable through the press. The maximum penalties are set at between
4,000 Forints and five years imprisonment,* which is much stricter than the legisla-
tion adopted later.

Irinyi mentions the deposit for the establishment of a newspaper only once, but
he does not oppose it: “I find it consistent with requiring from the political newspapers
a certain amount of deposit, out of which, in case of offence, the fine imposed may be
paid, and, being mutilated, it may always be replenished.”*

It is fascinating to note that in certain cases, despite his constant advocacy of the
fight against censorship, he considers its use acceptable, namely against persons who
“with uncharacteristic fury, are perpetually passionate in their agitation, spreading
baseless and malicious slander”” Against such persons, as a judicial sanction, he
sees the imposition of a preliminary censorship acceptable “for a certain period of
time.”*® But he also feels that this concession does not fully coincide with his think-
ing, so he indicates that “if this form of punishment is, as I believe, incompatible
with freedom of the press, it can be abolished later*

The text published in the Ellendr (Inspector) is not short of bon mots that still
make the reader laugh, and it is easy to imagine the impact these pictorial descrip-
tions might have had in the pre-Internet age. One such sentence is “censorship is to
a constitutional government as murder is to a chivalrous man”* while another is
a caustic criticism of the censors themselves, stating “there are censors who are a real
insult to be entrusted with the judgement of intellectual works, as who could only be
employed to lead a herd of sheep” The same ironic overtone appears in the section
where Irinyi polemicises that even the government would gain by abolishing the pre-
liminary censorship since it would no longer have to pay for its secret spy network,
as “we would say out of all our desires, wishes, thoughts, hopes ourselves.”*

 Tbid., Art. 12, p. 111.
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4. “I am perfectly free from the claim that nothing can or should be
done about it”*

As we know from history, Jozsef Irinyi was also at the centre of events in March 1848.
“It was his hand that gave final shape to the famous Tizenkét Pont (Twelve Points)”*
the first point of which called for freedom of the press and the abolition of censor-
ship. On the morning of 15 March 1848, the crowd arrived at the printing house
of Landerer and Heckenast with the Nemzeti Dal (National Song) and the Tizenkét
Pont (Twelve Points), but without censorship permission, where (probably) Jozsef
Irinyi uttered the famous words: “We at this moment seize this press in the name of
the people and demand the printing of our manuscripts.”* The pathos of the events
and the patina of history does not diminish the fact that Alajos Degré — according to
Gyula Illyés - recalled the events in a slightly different way:

“When the young people marched into the printing house to print the Nemze-
ti Dal (National Song) (which, by the way, the censor could find nothing wrong
with), Landerer said dryly: Impossible; it doesn’t have permission. We looked at
one another; we didn’t know how to do it. Landerer whispered: Seize the press.”*

The youngsters of the events in March and the celebrating crowd behind them
thus de facto won freedom of the press, which was de jure confirmed the next day,
16 March 1848, by the provisional decree of the Council of the Governor. Accord-
ing to the first point of the decree, ,the press shall operate freely without any prior
censorship.” The decree was communicated to the printing press owners on the same
day and was read out the next day, 17 March, at the Pest City Assembly.

A few days later, on 20 March 1848, Bertalan Szemere submitted a draft press law
to the Parliament, the first version of which would have required a substantial depos-
it for establishing a newspaper and in which the definition of press offences was not
listed. Therefore the citizens could hardly have considered it sufficiently well-found-
ed. As Antal Csengery put it the following day in the newspaper Pesti Hirlap (Pest
Gazette):

“The press bill has just arrived in our capital from the Parliament.” We don’t
know if it is a proposal or a binding law. It was read today in the Pest Coun-
ty Commission before a large audience. The excitement it caused is indescrib-
able. It has spread like lightning throughout the capital. The dissatisfaction was
general”*®

# Tbid, p. 110.
4“4 REVESZ, T. M. ref. 16, p. 2.

5 KOSARY, D. A pesti forradalom és a sajtészabadség. In: KOSARY, D., NEMETH, G. B. (eds.).
A magyar sajté torténete. II/1. Budapest: Akadémiai Kiado, 1985, p. 39.
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The deposit for political newspapers would have been 20,000 Forints, while in all
other cases, it would have been 10,000 Forints, to which Andras Koltay notes that
“this was an increase compared to the actual legal deposit of 15,000 Forints”* It was
mainly because of the problems with the deposit that Irinyi spoke against the draft
at the Pest City Assembly. When the proposal officially arrived in Pest on 22 March,
after being read out in the Pest County Public Committee, the outraged audience -
with Irinyi’s tacit support — burned the text.*

Szemere changed his mind due to the above, and the original bill was modified.
It was re-submitted to the Parliament, which adopted it on 28 March, and present-
ed to the Emperor, Ferdinand V, on 11 April. In the amendment, and thus in the
adopted text of the law, which became the first Hungarian Press Act, the scope of
press offences was clarified, and the deposits were cut in half.>! And although Mi-
hély T. Révész rightly identifies the “middle way solutions™ of the law, the pream-
ble states the most crucial thing for contemporaries: “the previous investigation was
abolished forever, and freedom of the press was restored.”*

5. Concluding thoughts

Jozsef Irinyi played a significant role in the drafting of the first Hungarian Press Act:
Szemere, who - some say — had been working on the draft press law since early 1848,
was familiar with his article in the Ellendr (Inspector), and although he did not use
all of it, we can certainly take this text into account as a source of inspiration. How-
ever, it is also certain that in the eyes of the general public Irinyi’s name is not com-
monly associated with the legislative questions in Hungary but rather with the image
of the dynamic youngsters of the events in March. However, everything Irinyi did
in the period before the Press Act — as we now know it - had a noticeable influence
on the events. Irinyi is an undeservedly marginalised figure in the struggle for free-
dom of the press in Hungary and one who deserves to have his name inscribed on
the golden pages of the annals of history.

To conclude these processes, it is worth turning again to Szemere, who - as the
Minister of the Interior - issued a decree of 28 April 1848 to the heads of the lo-
cal administration,* in which he describes the tasks he expects after the adopted
Press Act. Nothing says it better than the preamble (“The press is free in our country

“ KOLTAY, A. Sajté és jog 1848/49-ben. In: HORVATH, A., HAJDU, G. (eds.). Magyar jogtorténeti
tanulmdnyok - palyakezdd dolgozatok. Budapest: Neolife, 2004, p. 67.

%0 BOTH, O. ref. 6, p. 63.

On the regulatory solutions of the adopted law, see REVESZ, T. M. A sajtészabadsdg érvényesiilése
Magyarorszdgon, 1867-1875. Budapest: Akadémiai Kiadd, 1986, pp. 15-16.
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too.”>*) that for a brief moment in 1848, the long struggle for freedom of the press
may have felt like it had finally come to a turning point, and that two times two is
really four. In this, Joseph Irinyi had outstanding merit.
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in the Late 18" Century:
First Attempts of Codification of Hungarian
Commercial Law
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Abstrakt: V roku 1779 panovnicka Maria Terézia nariadila sidu Kralovskej karie, aby pri-
pravila navrh zakonnika, upravujiceho zmenkové a iné obchodnopravne vztahy na zaklade
prislusnych rakuskych zakonov uz platnych na uzemi tzv. Uhorského pobrezia. Tymto kra-
lovskym nariadenim sa zacali kodifika¢né prace uhorského obchodného prava. Dve verzie
,Codex Cambio-Mercantilis“ boli pripravené v rokoch 1781 a 1787. Tieto slazili ako zaklad
kodifika¢nych prac regnikolarnych vyborov zriadenych snemom v rokoch 1790/91. Pravny
vybor v spolupréci s uznavanym pravnikom Matyasom Jozsefom Paravitsom z Fiume pri-
pravil v roku 1795 tretiu verziu zdkonnika. V dosledku politickych zmien po Francuzskej re-
volucii ho snem nemal moznost prijat, ale po roku 1825 bol prepracovany novozriadenym
vyborom. Ani toto posledné vydanie Codex Cambio-Mercantilis z roku 1830 vsak nebolo
prijaté. Namiesto prijatia jednotného obchodného zékonnika sa snem v rokoch 1839/40 na-
pokon rozhodol upravit najddlezitejsie ¢asti obchodného prava v samostatnych zakonoch.

Klucové slova: kodifikacia; obchodné pravo; zmenkovy zédkon; pravne dejiny; uhorské prav-
ne dejiny.

Abstract: In 1779, queen Maria Theresa instructed the Curia to prepare a draft code for bills
of exchange and other commercial law relationships, based on the relevant Austrian laws al-
ready in force in the territory of the so-called Hungarian Littoral. With this royal order, the
codification works of Hungarian commercial law started. Two versions of a “Codex Cam-
bio-Mercantilis” were prepared by the Royal Table, in 1781 and 1787. These served as the ba-
sis of the codification works of the regnicolar committees established by the Diet of 1790/91.
The legal committee, in cooperation with an acknowledged lawyer of Fiume, Matyas Jozsef
Paravits, prepared a third version of the code in 1795. Due to the political changes after the
French Revolution, the Diet had no possibility to adopt it, but after 1825 it was re-elaborated
by a newly established committee. This last edition of the Codex Cambio-Mercantilis of 1830
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was not adopted by the Estates either. Instead of adopting a uniform commercial code, the
Diet of 1839/40 finally decided to regulate the most important parts of commercial law in
separate laws.

Keywords: Codification; Commercial law; Law for Bills of Exchange; Legal History; Hungar-
ian Legal History.

1. The first two draft commercial codes prepared by the Curia
in 1781 and 1787

After the death of Joseph II (r. 1780-1790), his brother and heir, Archduke Leopold
convened the Diet of the Hungarian Estates for 6 June 1790 to Buda, for an assembly
to be held the first time since 1765.> As the main topics of this convention were the
coronation of the new king, the election of the new Palatine (Archduke Alexander
Leopold) and the reinstatement of the Hungarian constitution de facto suspended by
Joseph II, and thus the Estates had no time to discuss further matters of legislation in
proper details, the Diet finally decided to establish “regnicolar committees” in order
to elaborate them “systematically” and to present them to the subsequent session of
the parliament.’ According to the original plan of the Estates, regulation of commer-
cial law would not have been on the agenda,* but Leopold II (r. 1790-1792) sent a
rescriptum to the Diet on 9 January 1791 in point b) of which he informed the Estates
that the Curia (the highest forum of jurisdiction of the Kingdom of Hungary) had
already prepared a “bill of exchange and commercial code”’ According to the final,
consolidated text of Act LXVII of 1790/91, the tasks of one of the newly established
committees, Deputatio Juridica, were supplemented with the words “Leges item in
negotio cambiali, et navigationis”.5

Indeed, as referred to in king Leopold’s letter, in 1779 queen Maria Theresa
(r. 1740-1780) instructed the Curia to prepare in cooperation with (or with the con-
sent of) the Governorate of the Hungarian Littoral in Fiume (now Rijeka, Croatia)
a comprehensive bill that could then serve as a widely accepted fundamental norm

* RADY, M. Customary Law in Hungary. Courts, Texts, and the Tripartitum. Oxford, 2015, p. 215.

3 BERENGER, J., KECSKEMETI, K. Orszdggytilés és parlamenti élet Magyarorszdgon. 1608-1918
[Diet and Parliamentary Life in Hungary, 1608-1918]. Budapest, 2008, p. 191; HEIL, K. A jogiigyi
rendszeres bizottsagi munkalat szerkezeti vazlata [A structural scheme of the systematic work of
the juridical committee]. Jogtorténeti Szemle, 3-4/2019, 75-80, p. 75; MALYUSZ, E. A reformkor
nemzedéke [Generation of the Reform Era]. Szdzadok 57, 1/1923, 16-75, p. 19.

* For the proposal of the Estates see Naponként valo jegyzései az 1790-dik esztenddben [rendelt] ma-
gyar Orszdg Gyiilésének [Diary of the Diet of the Hungarian Estates of Year 1790]. Vienna, 1791,
p. 503; Az 1790-dik esztendbben Buddn tartott Orszdg Gyiilésének alkalmatossigaval irdsba bé-nyiij-
tott, s koz tandtskozds ald vett dolgok és munkdk, mellyek azon Orszdg Gytilésének naponként valé
jegyzéseihez tartoznak [Things and Works Presented and Discussed at the Occasion of the Diet of
Year 1790, Enclosed to the Diary of the Same Diet]. Vienna, 1791, pp. 591 and 594-595.

5 Az 1790-dik esztenddben..., p. 626.

¢ For the Latin text of this Act see Decretum generale inclyti Regni Hungariae partiumque eidem
annexarum. Tomus II, Buda, 1844, p. 216.
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(“cynosura”) for all local and foreign merchants.” In addition to this, Joseph II made
clear in his instruction issued in 1786 that the two Hungarian bill of exchange tri-
bunals (he intended to establish a bill of exchange tribunal in Buda, in addition to
a similar court already working in Fiume)® should apply the same law in the wid-
est possible range as the courts of Austria.” Based on these two royal instructions,
the Curia prepared two draft laws, the original one in 1781 and a revised version in
1787. Although these codification works were interrupted by the death of Joseph II,"
fortunately both drafts are available in their original form in the archival fond of
Deputatio Juridica in the Hungarian National Archives, thanks to the fact that they
were sent to the Diet by Leopold IT on 9 June 1791, attached to his above mentioned
rescriptum.'!

For the preparatory works, the Curia was provided with copies of all relevant laws
in force in the Austrian provinces, in order to promote the widest possible legal har-
monisation among the countries of the dynastic empire. Consequently, the codifiers
could utilise Emperor Charles VI's Wechselordnung (Bill of Exchange Ordinance for
Lower Austria) of 1717 in its version extended to all Austrian provinces in 1722,"
and the renewed version thereof as issued by Maria Theresa in 1763 (Erneuertes
Wechselpatent)," also in its Italian language version applied in Fiume under the title
Editto di Cambio."* Furthermore, for the preparation of the regulation of commer-

~

Opinio Excelsae Regnicolaris Deputationis motivis suffulta, pro pertractandis in consequentiam Ar-
ticuli 67: 1790/1 elaboratis Systematicis Operatis Articulo 8. 1827. exmissae, circa Objecta ad Depu-
tationem Juridicam relata. Editio Secunda. Bratislava, 1831, document No. 5 (Codex Cambio Mer-
cantilis), p. 3.

o

The bill of exchange tribunal of Fiume was established by Emperor Charles VI’s Privilege of 1725.
For the text of the Privilege see BOROVSZKY, Samu: Magyarorszdg varmegyéi és vdrosai. Fiume és
a magyar - horvdt tengerpart [Counties and Cities of Hungary: Fiume and the Hungaro-Croatian
Coast]. Budapest, 1900, pp. 68-69. The bill of exchange tribunal of Buda has finally not been set up.
See BOZOKY, G. Magyar vdltéjog [Hungarian Bill of Exchange Law], Vol. 1, Pécs, 1926, p. 69.

ECKHART, E A bécsi udvar gazdasdgpolitikdja Magyarorszdgon, 1780-1815 [Economic Policy of
the Court of Vienna in Hungary, 1780-1815]. Budapest, 1958, p. 167.

1© ECKHART, 1958, p. 167.

SANDORFY, K. Térvényalkotdsunk héskora. Az 1825-1848 évi reformkorszak térvényeinek torté-
nete [The Heroic Age of our Legislation: A History of the Laws of the Reform Era of 1825-1848].
Budapest, 1935, p. 107. In the Hungarian National Archives see under MNL OL N 105 Fasc. VL.
37.C.

2 MNL OL N 105 Fasc. XVI. No. 108. SCHENNACH, M. P. Rechtsgeschichte der dsterreichischen
Wirtschaft. Wien, 2022, p. 33. About its background see KEPES, G. A magyar kereskedelmi jogi
kodifikacio el6torténete 1792-ig [Prehistory of the codification of Hungarian commercial law] in
MEZEY, B. (ed.). Kolcsonhatdsok. Eurépa és Magyarorszdaga a jogtorténelem sodrdsdban [Interac-
tions: Europe and Hungary in the turmoil of legal history]. Budapest, 2021, 159-166, p. 160.

13 MNL OL N 105 Fasc. XVI. No. 111.

4 MNL OL N 105 Fasc. XVI. No. 118. See KEPES, G. An overview of the Hungarian private law
codification until 1918, with special regard to the codification aspects of a separate commercial law
in SVECOVA, A., LANCZOVA, 1. (eds.). Prdvno-historické trendy a vyhlady V. - Legal-Historical
Trends and Perspectives V. Trnava, 2020, 45-76, p. 49.

©
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cial and bankruptcy law, they could use a German-Italian bilingual edition of Maria
Theresa’s Neuverfasste Handlungs- und Fallitenordnung of 1758," a revised and more
detailed version of Emperor Charles VI's Fallitenordnung (Bankruptcy Decree) of
1734.'S Finally, for the establishment of the procedural rules for commercial litiga-
tion, they had been provided with a similar bilingual edition of Maria Theresa’s judi-
cial edict of 1758 issued for the commercial tribunals of Inner Austria and the Mari-
time Consulate of Trieste."”

These served, together with some further decrees and instructions,'® as the ba-
sis of the elaboratum of the Fiume Deputation prepared on 21 March 1781," the re-
flexiones of the Governorate of the Hungarian Littoral incorporated in the minutes
signed by vice-governor Pdl Almdsy (1749-1821),° and the first draft commercial
code prepared by the Curia in 1781 under the title Codex Cambio-Mercantilis.** We
may know from some comments added to the revised draft of 1787 that also this first
version of 1781 was elaborated by the lower forum of the Curia, the Tabula Regia
(Royal Table).” The draft of 1781 consists of a preamble and seventeen articles. The
articles are not divided into parts (titles), and the procedural and material norms fol-
low each other without any strict logical order. The first eight articles deal with the
establishment of bill of exchange and commercial tribunals, including the rules of
their procedure, too. From § 3 of Article 1 we may know that, according to the origi-
nal plan, the already functioning tribunal of Fiume would have been supplemented
with further eight first-instance commercial courts to be established in the cities of
Pozsony (Pressburg, now Bratislava), Sopron, Buda, Kassa (Kosice), Debrecen, UjVi—
dék (Novi Sad), Karolyvaros (Karlovac) and Temesvar (Timisoara).®

Article 9 is about classical commercial law subjects, while Articles 10-13 inter-
estingly return to the question of tribunals and their procedural order, followed by
bill of exchange law (Article 14), taxes and fines (Article 15), bankruptcy law (Ar-
ticle 16), and finally — again, with a hardly understandable logic - the rules of book-
keeping (Article 17). The norms concerning commercial companies can be found
under §$ 80-92 of Article 9. It can be clearly identified that these are strongly based
on the Neuverfasste Handlungs- und Fallitenordnung of 1758. A company is inter-

5 MNL OL N 105 Fasc. XVI. No. 110.

¢ SCHENNACH, 2022, pp. 33-34; Tagungsbericht Zur Geschichte des Gesellschaftsrechts in Europa.
08.11.2002, Wien. [last access: 17.05.2022]. Available at: http://hsozkult.geschichte.hu-berlin.de/
index.asp?id=132

MNL OL N 105 Fasc. XVI. No. 109.

'8 MNL OL N 105 Fasc. XVI. No. 112-117.

Elaboratum Deputationis Fluminensis, MNL OL N 105 Fasc. XVI. No. 105.

0 Reflexiones Gubernii in Elaboratum Deputationis Fluminensis, MNL OL N 105 Fasc. XVI. No. 106.
MNL OL N 105 Fasc. XVI. No. 104.

22 See e.g. at § 1 of the draft code of 1787: ,,Operis Curiae Regiae § 2° modificat”, MNL OL N 105 Fasc
XVII No 123, p. 3.

2 MNL OL N 105 Fasc. XVI. No. 104, p. 6.

]
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preted as an association of merchants based on a contractual agreement. Similarly
to the Austrian regulation,* it would have been possible, by virtue of § 86, that the
names of some of the members would have been known by the court only, but they
would not have been indicated in the company name. Such members were called
“silent” members (socios tacitos). They would not have been liable for the debts of the
company further to their contribution to the starting capital of the company, while
the members indicated in the name of the company (called socios apertos, “open”
members) would have had several unlimited liability. The term “company” is re-
ferred to in the draft with the Latin word societas and the Italian word compagnia®
as well, and these words are used as synonyms, i.e. there is no terminological differ-
entiation in the text of the draft between general and limited partnerships.

The second version of the draft code, revised by the Royal Table in 1787,% is more
sophisticated. As we can see from its long subtitle and also from some of the com-
ments attached to the beginning of its articles, this was prepared and supplemented
on the basis of the Austrian laws (simply referred to as “Constitutio germanicarum”)
and the above cited draft code itself (of 1781). At the beginning of each article, we
can read whether it was adapted from an earlier document (for example “ex operis
Curiae Regiae”) or it contains a completely new regulation. It is striking that all the
procedural law regulations are missing. The reason of this is that Emperor Joseph II
intended to incorporate them in its uniform procedural ordinance issued in 1785
(the famous Novus Ordo Judiciarius). This fact is indeed referred to in several plac-
es of the draft, and we can also find the proposal of 20 March 1787, and the report
of 26 May 1787 of the Royal Table in the archival fond of Deputatio Juridica, con-
cerning the application of the Novus Ordo to the procedure of the commercial tri-
bunals.”’

The draft code of 1787 does not have a preamble or preface, however, it is divid-
ed into three parts. Part I is dealing with the commercial tribunals and their rela-
tionship with the already existing Austrian commercial courts, Part II contains the
norms of commercial and bankruptcy law, while Part III is the bill of exchange ordi-
nance. Part I consists of eight articles and 81 §§. A considerable difference between
this and the earlier draft is that only two further commercial and bill of exchange

* SCHENNACH, 2022, p. 34.

» The word compagnia probably derives from the expression cum panis (“with bread”), referring
to the fact that the members of the family (in this sense also company) were eating and slicing
bread together. See e.g. STAGNO DALCONTRES, A., DE LUCA, N. Le societd, Tomo I: Le socie-
ta in generale, le societa di persone. Torino, 2015. G. Giappichelli, p. 5. and the relevant article of
the Enciclopedia Italiana di Scienze, Lettere ed [last access: 25.04.2022]. Arti at: https://www.trec-
cani.it/enciclopedia/compagnia_res-6b35e7ad-8bad-11dc-8e9d-0016357eee51_%28Enciclopedia-
Italiana%?29/ The first general partnerships were constituted via succession: the sons inherited their
father’s business and were continuing to operate it jointly. See MARKUS, E. Kereskedelmi tarsasa-
gok [Commercial companies], in FOLDI, A. (ed.). Osszehasonlité jogtérténet [Comparative Legal
History]. Budapest, 2018, 579-605, p. 589.

26 MNL OL N 105 Fasc. XVII. No. 123.
%7 See documents No. 98-99 in MNL OL N 105 Fasc. XV.
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courts would have added to that of Fiume: in Pest and Karlovac. Part II is quite so-
phisticated, especially the company law and bankruptcy regulations (Articles 11—
18) elaborated on the basis of the Neuverfasste Handlungs- und Fallitenordnung of
1758 are much more detailed and structured than the similar provisions of the first
draft. Furthermore, Part III of the revised draft code (based on the Erneuertes Wech-
selpatent of 1763) can already be considered as a proper bill of exchange code. If we
make a comparison between the drafts of 1781 and 1787, we may conclude that the
latter version of the Codex is a more thorough, professional and modern legal work
than its predecessor used to be.

2. Commercial and bill of exchange law codification works between
1791 and 1795

2.1 Establishment of the regnicolar committees, and determination of
their sphere of competence

The Diet convened in 1790 for the coronation of Leopold II to the city of Buda, but
continuing its work in its ordinary place in Pozsony (Bratislava) from 3 November
1790 until 13 March 1791, established “no less than nine committees” later referred
to as the Deputationes Regnicolares “to work out a thorough legislative settlement”*
The competences and tasks of the committees were drafted at the session of 10 De-
cember 1790 of the Lower Chamber.” According to this document, the king’s pro-
positiones (legislative proposals) and the gravamina et postulata (grievances and
counterproposals)® of the counties “partially contained subject matters that would
need a systematic work that might require more time to be fulfilled” (in parte talia
deliberationis objecta contineant, quce systematicam, et nonnisi longiori tempore per-
ficiendam elaborationem requirunt).’' According to the unanimous opinion of emi-
nent Hungarian legal historians researching this period, the term systematica should
be interpreted as an authorisation of (and instruction given to) these committees to
carry out codification works in a modern sense.*

By virtue of the proposal of the Lower Chamber dated on 10 December 1790, the
tasks of the commercial committee would be listed in six points. All these were mat-
ters of national economy, without exception, such as the regulation of import duties,

# RADY, 2015, p. 217.

» Naponként valo jegyzései az 1790-dik esztendGben..., p. 503.
% RADY, 2015, p. 219.

31 Az 1790-dik esztendében..., p. 591.

2 See e.g. HAJDU, L. Az elsé (1795-6s) magyar biintet6kidex-tervezet [The first draft criminal code
(1795)]. Budapest, 1971, p. 91; HEIL, K. A nemesi varmegye és a rendszeres bizottsagi munkalatok
[The noble county and the works of the systematic committees], in MEGYERI-PALFFL, Z. (ed.).
Szuverenitdskutatds [Research of Sovereignty]. Budapest, 2020, 72-92, p. 91; HOMOKI-NAGY,
M. Az 1795. évi magdnjogi tervezetek [The Private Law Drafts of 1795]. Szeged, 2004, pp. 12-13
and 17.

53



development of commerce, industry, and infrastructure.” The Estates intended the
Deputatio Juridica to be entrusted with the more complex works of codification of
some specific areas of law. According to the original wording of the proposal, these
would have been determined in the following five points: (1) coordination of com-
petences of the courts in line with point 12 of the king’s propositiones; (2) amending
the procedural order of the judiciary in order to make it more efficient; (3) prepara-
tion of private law drafts in order to guarantee a higher level of legal certainty espe-
cially for the landlords; (4) preparation of a draft criminal code; and (5) regulation of
the state of orphans in cooperation with the political committee.* As it can be seen
from this list, the preparation of a bill of exchange and commercial code, at least ac-
cording to the original plan of the Estates, was not part of the competences of the
commercial and legal committee either.

However, as we have already seen, on 9 January 1791, Leopold II submitted a
royal letter of response (called rescriptum) to the Diet about the “wishes” of the royal
government. This letter was read out to the deputies of the Estates at the 22 January
session of the Lower Chamber by Palatinal Protonotary® Janos Somogyi.*® The king
informed the Estates in point b) of the rescriptum that “the Curia, at the gracious re-
quest of queen Maria Theresa, after having received the opinion of the Governorate
of Fiume, had elaborated a bill of exchange and commercial code”, and also a new-
er version thereof was prepared when Joseph II introduced the Novus Ordo Judicia-
rius in Hungary.”” According to the list of documents attached to the rescriptum, all
those imperial and royal decrees and instructions were at the same time sent (to-
gether with the draft codes of the Curia prepared in 1781 and 1787) to the Diet that
had been taken in consideration by the Curia during its commercial law codifica-
tion works, and the king proposed to the Estates as well to take them into account.?®
These papers, in part manuscripts, in other parts printed documents, can still be
found almost completely® in the archival fonds of the Deputationes Regnicolares.

It is strange, and the author of the present study has no idea on any specific po-
litical reason behind it, but neither the final version of the bill of the later Act LXVII
of 1790/91 adopted at the session of 8 February 1791*° contained any reference to
the Codex Cambio-Mercantilis, neither in the list of competences of the commercial
committee, nor in that of the legal committee, just a repetition of the same ques-

3 See Az 1790-dik esztenddben..., p. 594.

3 Az 1790-dik esztendében..., pp. 594-595.

* A traditional office in the Hungarian jurisdiction, see RADY, 2015, pp. 55-63.
% Naponként valo jegyzései az 1790-dik esztendbben..., 504 p.
7 Az 1790-dik esztend6ben..., p. 626.

¥ See Az 1790-dik esztendGben..., pp. 672-676.

* The only document that is missing is a report of Governor of the Hungarian Littoral Jézsef Majldth
dated on 30 July 1781, referred to as MNL OL N 105 Fasc. XVI. No. 107. (The author’s comment.)

1 Naponként valo jegyzései az 1790-dik esztenddben..., p. 504.
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tions as in the proposal of 10 December 1790.*" However, we are well aware of the
fact that the list of tasks to be carried out by the Deputatio Juridica has finally been
supplemented with the words “Leges item in negotio cambiali, et navigationis” in the
consolidated text of law published as Act LXVII of 1790/91.#2 All in all, we can draw
the conclusion that the Estates did not originally have a plan to prepare a bill of ex-
change and commercial code in addition to the other series of laws, but it was ac-
tually requested by the king, taking in consideration that this codification works had
already been completed years before, but the code had not been introduced in Hun-
gary. That is why the above cited short reference (that, indeed, does not contain the
word Codex) can only be found in the definitive and officially published version of
the text of Act LXVII of 1790/91.

The commercial committee, number four in the row of the Deputationes,* con-
sisted of ten members. Its president became Count Miklds Forgdch (1731-1795),*
high lord (féispdn)* of Nitra County, while among the other members we can find
the leading Croatian economist and politician of the era Miklés Skerlecz (Nikola
Skrlec, 1729-1799),* high lord of Zagreb County and former counsellor of the high-
est central administrative body of Hungary called “Royal Lieutenancy Council’, re-
presenting the Croatian Sabor at the Higher Chamber of the Diet 0of 1790/91," and the
Governor of the Hungarian Littoral, Count Jdnos Szapdry (1757-1815), too.*® Depu-
tatio Juridica was listed as committee number six. It was presided by the that-time
High Judge (orszdgbiréd) of the country, Count Kdroly Zichy (1753-1826), serving in
lack of Palatine also as the president pro tempore of the Royal Lieutenancy Coun-

4 Az 1790-dik esztenddbben..., pp. 824-827.

2 Decretum generale inclyti Regni Hungariae partiumque eidem annexarum, Tomus II. Buda, 1844,

p. 216.

* Decretum generale inclyti Regni Hungariae..., p. 215.
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For his biography see PALMANY, B. A magyar rendi orszdggytilések torténeti almanachja, 1790~
1812 [A Historical Almanach of the Hungarian Diets, 1790-1812]. Budapest, 2019, pp. 130-131.

* RADY, 2015, p. 194.

¢ BENDA, K. Az orszaggylési rendszeres bizottsagok munkalatai [Works of the parliamentary
systematic committees], in MEREL G. (ed.). Magyarorszdg torténete, 1790-1848 [A History of
Hungary, 1790-1848]. Budapest, 1980, 164-169, p. 168; HEIL, K. Adalékok a magyar borkereske-
delem torténetéhez [Contributions to the history of Hungarian wine trade], in MEZEY, B. (ed.).
Kbélesonhatdsok. Eurdpa és Magyarorszaga a jogtorténelem sodrdsiban [Interactions: Europe and
Hungary in the turmoil of legal history]. Budapest, 2021, 120-129, p. 124; KOSARY, D. Pest-Buda
és a Kereskedelmi Bizottsdg 1791-ben [Pest-Buda and the Commercial Committee in 1791], in
Tanulmdnyok Budapest multjabdl 11. [Studies on the Past of Budapest, No. 11]. Budapest, 1956,
127-152, p. 129. For a short biography of Miklés Skerlecz see PALMANY, 2019, pp. 164-165.

SZIJARTO, I. M. A diéta. A magyar rendek és az orszdggyiilés, 1708-1792 [The Diet. The Hungarian
Estates and the Parliament]. Budapest, 2005, p. 431.

For his biography see PALMANY, 2019, p. 359. Szapary did not attend the Diet as the Governor
Fiume and the Hungarian Littoral, but as the high lord of Severin County, because the Governor
and the deputies of the city of Fiume were granted with parliamentary representation only by virtue
of Act IV of 1807. See ibid., p. 20.
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cil.® The Diet appointed no less than twenty-one members to this legal committee,
from the deputies of the Lower Chamber and the members of the Higher Cham-
ber as well, including the two highest judicial officers of the country after the High
Judge himself, Magister Tavernicorum (tdrnokmester) Péter Végh (1725-1807), and
Personalis (személynok) Jozsef Urményi (1741-1825).° As we know from the letter
written in French by the newly elected Palatine, Archduke Alexander Leopold to his
father Leopold II on 11 August 1791, compared to the originally planned schedule
(90™ day after the last session of the Diet), the committees started to work with some
delay, only at the beginning of August 1791.

2.2 Role of Deputatio Commercialis in the preparation of the drafts

As we have seen, by virtue of Act LXVII of 1790/91 the preparation of “laws on
the commerce of bill of exchange and navigation” (Leges item in negotio cambiali, et
navigationis) were laid down as one of the tasks of the legal committee,”> while the
commercial deputation was mandated to elaborate draft laws concerning the devel-
opment of some specific areas of the economy of the country.> However, according
to the literature, also the commercial committee would have had an important role
in the preparation of the Codex Cambio-Mercantilis. We can read the incorrect state-
ment first in a book of Gyula Vargha on the history of the Hungarian bank system
that “the introduction of the bill of exchange law was proposed by the commercial
committee established by the Diet of 1790, and moreover, this committee prepared
a draft commercial code as well’;** and unfortunately this misunderstanding is re-
flected in many later works of legal history, too.

Some authors also think to know that the draft commercial code of 1795 was
elaborated as a part of the famous series of draft laws on commerce of Miklds Sker-
lecz, saying that the new draft of the Codex Cambio-Mercantilis was prepared by the

# For his biography see PALMANY, 2019, pp. 110-111.

* BALOGH, E. Rendszeres bizottsdgok a magyar biintet6jogi kodifikacié korai torténetében [The
systematic committees in the early history of the Hungarian criminal law codification]. Acta
Universitatis Szegediensis: Acta Juridica et Politica 73, 2010, 71-82, pp. 76-78; MALYUSZ, 1923,
p. 20. For the complete list of members of the two committees see Decretum generale inclyti Regni
Hungariae..., pp. 217-218 and Act LXVII of 1790/91; with short biographical data: BALOGH,
2010, pp. 76-80; PALMANY, 2019, pp. 1572-1574. For a more detailed biography of Urményi and
Végh see PALMANY, 2019, pp. 106-107 and 108.

MALYUSZ, E. Sdndor Lipdt féherceg nddor iratai [Documents of Palatine Archduke Alexander
Leopold]. Budapest, 1926, p. 447.

o

GABRIS, T. Pravne dejiny a obchodné pravo: subjektivny alebo objektivny systém prava? Acta Fac-
ultatis Iuridicae Universitatis Comenianae 29, 2011, 89-108, p. 98. HOMOKI-NAGY, 2004, p. 13.

%3 See Point 4 of Act LXVII of 1790/91 and the report of the commercial committee in MNL OL N
104 Fasc. I. No. 1. (Relatio Deputationis Regnicolaris Commercialis, quoad Objecta Articulo 67. Anni
1791. Regnicolariter sibi delata), in printed version: Elaborata Excelsae Regnicolaris Deputationis in
Commercialibus Articulo 67. Anni 1791. Ordinatae. Bratislava, 1826, document No. 1, p. 1.

** VARGHA, G. A magyar hiteliigy és hitelintézetek torténete [A History of the Hungarian Credit Af-
fairs and Banks]. Budapest, 1896, p. 41.
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commercial committee itself.”> However, if we look at the report of this committee
accepted at its last meeting held on 29 January 1793, we can read a summary of the
works carried out by Skerlecz in the major part, but partially also by Baron Jozsef
Podmaniczky (1756-1823).°° In this document of fifteen pages we cannot find a word
on the bill of exchange law and about the codification of commercial law. Neverthe-
less, in 1826, when the complete documentation of the regnicolar systematic com-
mittees will be printed (for the Diet of 1825/27), the draft of the Codex Cambio-Mer-
cantilis will be placed among the elaborata of the commercial deputation,” directly
before Skerlecz’s famous report on the state of economy of Hungary referred to as
“a colonial position™® entitled Descriptio physico-politicae situationis regni Hungariae
relate ad commercium elaborata.”

We still could not discover the reason behind this, however the fact that the Codex
was unfortunately inserted in a book containing the projects of economic laws pre-
pared by the commercial committee had an obvious effect on many scholars think-
ing that the preparation thereof should have primarily been thanked to this Deputa-
tio (and to Miklos Skerlecz personally). Actually, Skerlecz was working on projects of
external trade and import duties,* and had not made any reference in his Descriptio,
and in his explanatory memoranda attached to the draft laws of Hungarian econo-
my either,* to his personal contribution to the preparation of the draft of the Codex
Cambio-Mercantilis, or even to the fact that this task would still have to be fulfilled.

* See e.g. PAPP, T. A magyar tarsasagi jog fejlédése [Development of the Hungarian company law].
Acta Universitatis Szegediensis. Acta Juridica et Politica 58, 2000, 409-434, p. 410. The statement is
accepted in many other works on legal history as well (the author’s comment).

6 BERENY], P. Skerlecz Miklés bdré miivei [Works of Miklés Skerlecz]. Budapest, 1914, p. 34; HEIL,
2020, p. 79; MALYUSZ, 1923, p. 30; VOLGYESI, O. Alkotményos fiiggetlenség és gazdaségi sza-
badsdg [Constitutional independence and economic freedom]. Magyar Tudomdny 174, 4/2013,
432-437,p. 434.

57 KOSARY, D. Bevezetés a magyar térténelem forrdsaiba és irodalmaba. 1. kétet: 1711-1825 [An In-
troduction to the Sources and Literature of Hungarian History, Vol. 2: 1711-1825]. Budapest, 1954,
p. 385. See Elaborata Excelsae Regnicolaris Deputationis..., documents No. 3-6.

8 BENDA, 1980, p. 168; HORVATH, A. A részvénytdrsasdgok és a részvénytdrsasagi jog kialakuldsa
Magyarorszdgon [Companies Limited by Share, and the Formation of the Company Law in Hun-
gary]. Budapest, 2005, p. 151; PAJKOSSY, G. Az abszolutizmus és a rendiség utolsé kiizdelmei.
Az els reformtorekvések [The last fights between absolutism and the Estates. The first efforts of
reform], in GERGELY, A. (ed.). Magyarorszdg torténete a 18. szdzadban [A History of Hungary in
the 18" Century]. Budapest, 2003, 125-153, p. 136; VOLGYES]I, 2013, p. 434.

% Elaborata Excelsae Regnicolaris Deputationis..., document No. 7. In original Latin version and
Croatian translation see PUSIC, E. et al. (eds.). Nikola Skrlec Lomnicki, 1729 -1799. Vol. 1. Zagreb,
1999, pp. 90-417. In Hungarian translation: BERENYT, 1914, pp. 62-115.

HEIL, 2021, p. 124; HORVATH, Attila: A magyar magdnjog térténetének alapjai [Fundaments of
History of the Hungarian Private Law]. Budapest, 2006, p. 376; KOSARY, 1956, pp. 129 and 147.
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Projectum legum motivatum in objecto Oeconomiae publicae et Commercii perferendarum per Ni-
colaum Skerlecz de Lomnicza elaboratum. Bratislava, 1826; in Hungarian version: BERENYI, 1914,
pp- 117-527. In the archives: MNL OL N 104 Fasc. II. No. 3. The Projecta themselves can be found
in MNL OL N 104 Fasc. III. No. 1. (The Codex Cambio-Mercantilis cannot be found amongst
them - the author’s comment.).
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The expression “bill of exchange code” appears only once in an article on the preser-
vation of the freedom of commerce,®> while the establishment of commercial courts
is mentioned also only once in the explanatory memorandum attached to the article
on transportation (“indeed, if the commercial courts will be set up...”).®

Interestingly, it was not clearly determined for the contemporaries either, whether
the elaboration of a bill of exchange code was primarily a legal task (i.e. codification)
or a commercial matter (i.e. matter of economics). For example, according to Point
93 of the instructions given by Pest-Pilis-Solt County to its parliamentary depu-
ties “Maria Theresa’s measure of 1780 [correctly 1779] regarding the establishment
of bill of exchange courts throughout the country, can be discussed on the Diet by
the commercial and legal committees”* The author of this paper (also as a lawyer)
thinks reasonable that public administration tasks strictly connected to professional
(technical, economic etc.) issues would be fulfilled by non-legal professionals of the
given area. However, the establishment of legal norms of bill of exchange and other
commercial relationships, company and bankruptcy laws and the order of law en-
forcement procedure could not be classified as a non-legal professional duty. These
are legal matters in the strictest sense of the word, for the basis of a complete sepa-
rate branch of law are to be created, of course taking also the technical aspects in
consideration.

Following this track we may establish with pleasure that, although the codifica-
tion works were fulfilled by the legal committee, in line with the provisions of the
relevant law, an agile and productive cooperation can be observed between this com-
mittee and the commercial deputation, especially between their presidents, Counts
Miklés Forgach and Karoly Zichy. The commercial deputation worked in two series
of sessions: first between 10 August and 24 October 1791, and later between 1 No-
vember 1792 and 29 January 1793.%° The very first sign of cooperation with the legal
committee can already be found in the archival fond with the date 28 August 1791.
This was the day when vice-high judge Tamds Tihanyi (1752-1834), judge of the
Royal Table (later of the Septemviral Table, the highest court of Hungary that time),
member of the legal committee® held his presentation relating to the drafts of Codex
Cambio-Mercantilis prepared by the Curia,” probably the same presentation he held
one week earlier at the session of the legal committee.*®

6.

i)

Projectum legum motivatum..., p. 81; in Hungarian: BERENYI, 1914, pp- 306 and 453.

6.

@

Projectum legum motivatum..., p. 59; in Hungarian: BERENYI, 1914, p. 414.

6

2

KISS, A. (ed.). Pest-Pilis-Solt varmegye orszdggyiilési kovetutasitdsai a 18. szdzadban [Instructions of
Pest-Pilis-Solt County to its Parliamentary Deputies in the 18" Century]. Budapest, 2015, p. 109.

6!

a

Relatio Deputationis Regnicolaris Commercialis..., p. 1.
For his biography see PALMANY, 2019, pp. 554-555.
¢ MNL OL N 104 Fasc. I. No. 11.

% See the minutes of the meeting in MNL OL N 105 Fasc. XVIIL. No. 123; Protocollus Regnicolaris
Deputationis. .., pp. 8-9.
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Tihanyi, after having presented all the Austrian laws and earlier elaborata sent by
the Royal Chancellery to the committees in attachment to the royal rescriptum of
9 January 1791, summarised his comments in seven points. The first five points of
his opinion concerned the seats and territorial jurisdiction of the bill of exchange tri-
bunals to be established; the relationship between the noblemen (noble estates) and
the execution of claims deriving from bills of exchange; and further, predominant-
ly procedural rules of law.®” In point 6, Tihanyi recommended the bill of exchange
and commercial code to be divided into three chapters, the first of which would deal
with the establishment of the commercial courts, their operation, and their relation-
ship with each other; the second chapter would regulate bankruptcy and commer-
cial law; while the third one would establish the rules of bill of exchange law. He sug-
gested the draft of 1787 of the Royal Table, and his reflections thereto inserted to its
margins, to be used as the basis.”” Under point 7, he mentioned the question of legal
regulation of maritime and fluvial transport, proposing the Austrian navigation laws
to be adapted.”

As their letter of reply sent to Tihanyi on 31 August 1791 shows, the members of
the commercial committee agreed to this opinion, with special regard to the com-
mercial aspects thereof, in the meantime also proposing that, if this task can be
placed on the agenda of the legal deputation, the latter should start working in line
with principles and findings expressed in the vice-high judge’s referatum.” In accor-
dance with this division of tasks, Miklos Forgach forwarded on the same day to the
president of the legal committee Karoly Zichy the proposal of the merchants of the
city of Pest “concerning the establishment of commercial tribunals” (that was prob-
ably equal to the projectum of the merchant mentioned in other sources by name
Izrael Ofenheimer),” and it is also very probable that Forgach forwarded at the same
time Gyorgy Tahy’s draft of March 1791 on bill of exchange affairs and navigation as
well to the legal committee. This document, together with Ofenheimer’s material,
can also be found in the archival fond of the Deputatio Juridica.”*

On 25 September 1791 the Palatine, Archduke Alexander Leopold sent a letter to
Miklés Forgach, attaching thereto a copy of the navigation code of the Governorate
of Trieste with the opinions of the Governorate of Fiume, counsellors of the Royal
Lieutenancy Council and the Royal Table, with the comment that, should its parts

¢ MNL OL N 104 Fasc. I. No. 11, pp. 7-17.
70 MNL OL N 104 Fasc. I. No. 11, pp. 14-15.
7t MNL OL N 104 Fasc. I. No. 11, pp. 15-17.

72 For the letter of the commercial committee to Tamas Tihanyi see MNL OL N 104 Fasc. I. No. 11,
pp- 19-20. (The author hereby would like to thank his friend, historian Gabor Nagy, associate pro-
fessor of the University of Miskolc for his help in the interpretation of this hardly readable manu-
script with abbreviations and corrections that was presumambly not handwritten by a professional
notary but by one of the members of committee, maybe just by count Miklds Forgach himself.).

7? MNL OL N 105 Fasc. XV. No. 92. d).

GABRIS, 2011, p. 98; KOSARY, 1956, p. 130. For the private drafts see N 105 Fasc. XV. No. 92. e)
(Ofenheimer) and 1) (Tahy).
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concerning the bill of exchange and commercial code fall within the competence of
the legal committee, the document should be forwarded to the latter.”” This is ex-
actly what Forgach did: three days later he forwarded the opinions to High Judge
Zichy, drawing his attention to an eminent lawyer in Fiume, Mdtyds Jozsef Paravits
(Matija Josip Paravi¢, 1753-1823), as a person with exceptional professional skills in
legal matters of navigation and commercial affairs, for a possible cooperation with
the legal committee.”® Furthermore, we can find a note dated on 14 October 1791
sent from Miklds Forgach to Karoly Zichy, too, also relating to the materials received
from the Governorate of the Hungarian Littoral.””

From these documents, we may draw the conclusion that, as the merchants of Fi-
ume were also working on drafts concerning the development of trade, it seemed
simpler for them to send all their documents to Forgach’s committee for further use,
even if some of them concerned a legal topic. Our opinion is supported by the fact
that, although the work of the commercial deputation was suspended on 24 October
1791, when the drafts about import duties and economic development, and Sker-
lecz’s explanatory memoranda attached thereto on 22 October 1791 had all been
ready, the bill of exchange and commercial law related documents were being con-
tinuously sent to the committee also thereinafter. For example, on 18 November 1791
Forgach forwarded to Tamas Tihanyi the materials originally sent to the Governor of
Fiume Count Janos Szapary by the Governor of the Austrian Littoral Count Pompeo
Brigido (1729-1811).7®

There is therefore no doubt that the Deputatio Commercialis did not only receive
opinions and drafts on the regulation of trade, but also concerning commercial law
and bill of exchange law. According to Imre Ress, “proposals and information were
asked and received from the merchants of nineteen Hungarian and six Croatian cit-
ies, concerning the possibility of recovery, and removing the legal and technical bar-
riers of the Hungarian trade””® Although the major part of them was about matters
of commerce and economics, as we could already see, drafts and proposals belong-
ing to the competence of the legal committee could also be found among the re-
ceived materials. This can be explained, as the authors of numerous letters sent from
Fiume also highlighted, with the fact that the lack of bill of exchange jurisdiction
in Hungary was one of the greatest obstacles to the development of trade in Hun-
gary. Therefore, many of the merchants urged that commercial tribunals would be
established also in Hungary as soon as possible, see for example the notes of Marco

7> MNL OL N 104 Fasc. I. No. 14.

76 MNL OL N 105 Fasc. XV. No. 92. h).

77 MNL OL N 104 Fasc. I. No. 16 and MNL OL N 105 Fasc. XV. No. 92. n).
78 MNL OL N 105 Fasc. XVII. No. 121.

7 RESS, L. Kapcsolatok és keresztutak — Horvdtok, szerbek, bosnydkok a nemzetdllam vonzdsiban [Re-
lationships and Crossroads — Croatians, Serbs and Bosnians in the Attraction of the Concept of
Nation State]. Budapest, 2004, p. 30.
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Susanni in Latin,® Sava Vukovich in German,* and Giuseppe Orlando and Andrea
Lodovico Adamich in the Italian language.®

In the proposal written and also published in printed version by Baron Vinzenz
von Benzoni under the title “Vorschlag zur Einfiihrung eines Kommerz-Systems im
Konigreiche Hungarn” we can read the following statement: “Each and every coun-
try where professional trade is planned to be introduced, especially needs to have
commercial tribunals, because in lack of them commerce cannot be maintained and
merchants may not exist. Therefore all places of trade have their own commercial
tribunals in order to accept the merchants’ complaints and to decide on them. These
courts are usually called bill of exchange tribunals, and in major part consist of se-
nior merchants, who are well aware of commercial laws and all relevant cases that
may occur during trade affairs”*> Baron Benzoni also emphasised the importance of
bills of exchange in the course of trade, and drew the attention to the necessity of in-
troduction of bill of exchange regulation in Hungary as well: “An ordinance of bill
of exchange is indispensable to be introduced in the Kingdom of Hungary, in order
to promote trade with foreigners, and to provide free flow of business for bill of ex-

change affairs”*

2.3 Commercial law codification works by the Deputatio Juridica

Based on our research of the original sources available in the archives, we have taken
the view that the commercial law drafts (i.e., the drafts not connected to the regula-
tion of trade but expressly belonging to the fields of bill of exchange and commercial
law) weren’t the result of the codification works of the commercial committee but
that of the legal deputation, indeed, in accordance with the provisions of Act LXVII
of 1790/91. This fact was also highlighted by the Hungarian historian Domokos
Kosary in his study mentioning these drafts as “documents in fact elaborated by the
legal committee, however with the assistance of the commercial deputation”® Du-
ring the finalisation of the projecta, external experts such as (especially) the Fiume

8 Reflexiones per quasita et responsa, informatoriae pro iis, qui nunquam fuerunt in Littorali Hungari-

co, concernentes propositum Districtum Commercialem assignandum Gubernio Hungarico tanquam
absolute necessarium pro commercio Hungarico rite regulando (Fiume, 27 May 1791), MNL OL N
104 Fasc. IX. No. 74/C. See also: KOSARY, 1954, p. 392; RESS, 2004, pp. 30-31.

Unterthdnigste Bemerkungen zur Verbesserung des Commerzii. MNL OL N 104 Fasc. XI. No. 89. See
also: KOSARY, 1954, p. 393; RESS, 2004, pp. 31-32.

%

82 Prospetto di un Banco di Commercio & Sconti da ergersi nella Citta di Fiume per animare maggior-
mente il Commercio nel Littore Ungarico Marittimo (Fiume, 2 June 1791), MNL OL N 104 Fasc. IX.
No. 79. See also: KOSARY, 1954, p. 392; RESS, 2004, p. 32.

8 The author’s translation. For the original text see BENZONI, Vinzenz Freiherr von: Vorschlag zur
Einfiihrung eines Kommerz-Systems im Konigreiche Hungarn. Fiume, 1791, p. 11. In the archival
fonds: MNL OL N 104 Fasc. XI. No. 89.

8 BENZONTI, 1791, p. 15 (the author’s translation); concerning bill of exchange see ibid., pp. 12-15.
5 KOSARY, 1954, p. 385 (and 393).
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lawyer Matyas Paravits recommended to Karoly Zichy by Miklds Forgach® provided
a prominent contribution. We could even venture to say that the father of the draft
of 1795 of the Codex Cambio-Mercatilis was him, together with vice-high judge and
legal committee member Tamas Tihanyi, not Miklés Skerlecz as earlier presumed by
many scholars.

Deputatio Juridica had its first meeting on 13 August 1791.% At this session, the
revision of the bill of exchange and commercial law drafts prepared by the Curia in
consultation with the commercial committee, and the harmonisation thereof with
the newer laws were marked at the first place among the tasks to be completed.®
At the second meeting held on 21 August, the Austrian commercial law regulations
earlier circulated among the members of the committee, and the drafts of the Codex
Cambio-Mercantilis elaborated by the Royal Table were presented by Tamas Tiha-
nyi.* The vice-high judge also summarised the most important questions to be de-
cided concerning the compilation of the code, as we have already mentioned in re-
lation to the session of the commercial committee held on 28 August (the written
version of Tihanyi’s presentation can be found in the archival fond of the commercial
deputation to date).”” As we have also seen, the proposal of the burghers of Pest on
the establishment of commercial courts was sent by Miklds Forgach to Karoly Zichy
on 31 August 1791 to be utilised for the elaboration of the code,” and on 28 Septem-
ber 1791 a newer letter arrived as well from Forgach in which he recommended Par-
avits to be employed by the legal committee as an expert.

After 21 August 1791, the legal committee had no further meetings for more than
a whole year, until 7 November 1792,”> however it received also in the meantime a
series of drafts and reports from different communities, counties, cities, and even
from private persons, which were usually forwarded by the president of the com-
mercial committee, as we have already seen. Consequently, many interesting prepa-
ratory documents can be found in the archival fond of the Deputatio Juridica, such as
the comments and drafts of Bacs, Szepes, Turdc and Veszprém Counties, a transcript
written by the Captaincy of Buccari, a draft on bills of exchange and navigation mat-
ters prepared by Gyorgy Tahy in March 1791 (months before the commencement of
the committee works), and also a series of other anonymous projecta on the trade

% See the already mentioned source at MNL OL N 105 Fasc. XV. No. 92. h).

% MNL OL N 105 9. rak. (Elenchus Actorum et Elaboratorum Excelsae Regnicolaris Deputationis in
Juridicis Art. 67. 1790/1 ordinatae, in Archivo Regnicolari existentium), in printed form: Projecta et
Elaborata Excelsae Regnicolaris Deputationis in Juridicis Articulo 67. Anni 1790. ordinatae. Bratisla-
va, 1826, p. 1.

8 See: Protocollus Regnicolaris Deputationis Juridicae Articulo 67. Anno 1791. ordinatae. Buda, 1826,
p- 5.
8 MNL OL N 105 Fasc. XVII. No. 123; Protocollus Regnicolaris Deputationis. .., pp. 8-9.

% KOSARY, 1954, p. 394. See also MNL OL N 104 Fasc. I. No. 11.
°1 MNL OL N 105 Fasc. XV. No. 92. d).

%2 Protocollus Regnicolaris Deputationis..., p. 10.
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of bills of exchange.”” Furthermore, Tamas Tihanyi, the rapporteur of the commer-
cial law codification issue in the legal committee received “several opinions”’* too.

Without any doubt, the most important of all of these documents was the opin-
ion written by Matyds Paravits on 13 June 1792 concerning the draft Codex Cam-
bio-Mercantilis of 1787 of the Royal Table, consisting of no less than 138 numbered
sheets of papers (altogether 276 pages),” addressed to the commercial committee
and signed by the author as “lawyer, doctor of laws, and member of the same high
committee”” From this signature we may draw the conclusion that, in May-June
1792 when none of the committees were working due to the newly convened parlia-
ment after Leopold II's death, it was not clear even for Paravits, how the tasks and
competences would be divided between the two deputations, despite the fact that his
person and the possibility of his assignment had been recommended by the presi-
dent of the commercial committee to the attention of the legal deputation. (Maybe
he had not received any feedback in this regard, and thus he remained in contact
with Miklds Forgach.)

Unfortunately, Paravits’s report has no preamble or any introductory part, so we
are not informed from whom he received the assignment to present his opinion.
The report begins in medias res, with comments to the given paragraphs of the draft
code of the Curia. The first section commented by the author (on page 1 of his opi-
nion) is § 16 of Article 3 of Part I, then he is following the order of articles and para-
graphs of the draft code, however with significant leaps. On the fifth paper sheet, he
switches to Part II, beginning with § 59, and reaches § 105 on the ninth sheet. He
provides a very detailed comment to § 116 (actually 115), copying a complete text in
the French language to the margin of the same side. This French text can be identi-
fied by its referred page numbers as the edition published in 1732 of Traité général
du commerce written by Amsterdam commercial lawyer (of French origin) called
Samuel Ricard (1637-1717), more precisely a chapter of this book entitled Des Com-
pagnies superieurs, ou en Commandite [“On the superior companies, or the limited
partnership”]”” Paravits summarises in Latin the substance of this company form
(called by him accomandita, based on Italian law),”® underlining that the external

% See the following documents: MNL OL N 105 Fasc. XV. No. 92. A - ¢), f), i), k - m).
% See MNL OL N 105 Fasc. XV. No. 93 (Opiniones diversae).

% MNL OL N 105 Fasc. XVI. No. 119.

% Tbid., at the right side of sheet 138.

7 RICARD, S. Traité général du commerce. 5* edition. Amsterdam, 1732, pp. 538-539.

% The concept of limited liability appeared in the law of Italian cities with the business association

called commenda, based on a contract similar to assignments or agencies, at the turn of the 11" and
12 centuries. See e.g. HILLMAN, R. W. Limited Liability in Historical Perspective. Washington
and Lee Law Review 54, 2/1997, 615-627, pp. 621-624; LEGNANI ANNICHINI, A. Lemersione
della responsabilita limitata, in IRRERA, M. (ed.). Capitale sociale, responsabilita limitata e tutela
dei terzi. Novara, 2021, 1-24, p. 7. In Hungarian: HORVATH, 2006, pp- 404-405; MARKUS, 2018,
p- 583.
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members of such partnership “ultra vires collati Capitalis non teneantur”.*® The com-
pany form Société en commendite, similar to the limited partnership of our time, had
long been known in Ricard’s fatherland: it had been introduced by the Ordonnance
du Commerce issued by Louis XIV in March 1673.'°

On sheet 11 he continues with § 147, a paragraph of the draft code of 1787 not
dealing with companies but belonging to Article 14 on bankruptcy. At the right side
of the next sheet (i.e. page 24) he is already commenting Part III on the bills of ex-
change, starting with an analysis of § 171 (actually 170). From this section on, his
reflections are all concerning Part III of the draft code, in a very detailed manner.
While Paravits was dealing with Part I on nine and with Part II on fourteen pages,
no less than 241 pages are dedicated to Part III. Thus, either the regulation of legal
relationships based on bills of exchange was considered by him as the most impor-
tant issue to be resolved, or this was the topic he had the best professional knowledge
about. He is citing complete legal texts from different foreign bill of exchange ordi-
nances, namely from laws not available in our Hungarian archival sources. We may
presume that these regulations (patents, decrees) originated from his own book-
shelves, or from the library of the Governorate of Fiume. The report ends with com-
ments to § 297 at the left side of sheet 138 (page 275 of the expert’s opinion). Taking
in consideration that the draft code we know, i.e. that had been forwarded by Leo-
pold II to the legal committee in January 1791, only consists of 296 sections, we have
to assume that Paravits had received another version of the draft code for review.

The materials received in connection with the bill of exchange and commercial
code, and the procedural ordinance - including the above cited reflections of Para-
vits — were presented by Tamas Tihanyi at the session of the legal committee held on
14 November 1792. He highlighted that, for further elaboration of such drafts, the
collaboration of those experts would be needed who are not just aware of the Hun-
garian law, but also have practical experiences at the given subject matters.'*" Subse-
quently, the legal committee was dealing with other issues, and then at the meeting
held on 8 January 1793 the letter of reply sent by Archduke Alexander Leopold to
Karoly Zichy (already circulated among the members of the committee since 2 Janu-
ary) was read. From this letter we know that “drafts prepared by Matyas Jozsef Para-
vits and others” had been presented to the Governorate of Fiume on 31 Decem-
ber 1792.12 Later, on 10 March 1793 (that was already the 33 session of the legal
deputation)'® a report to be sent to His Royal Highness the Palatine of Hungary on

% MNL OL N 105 Fasc. XVI. No. 119, sheet 10.

% HILLMAN, 1997, p. 626; LEGNANI ANNICHINI, 2016, p. 7. For the legal norm itself see Ordon-
nance du Commerce, Title IV, Article 1, in Ordonnances de Louis XIV, roy de France et de Navarre.
Paris, 1673, p. 8. (Hillman indicates year 1671 by mistake — the author’s comment.).

' Protocollus Regnicolaris Deputationis..., p. 12; Extractualis Series Actorum in Protocollo Deputa-

tionis Juridicae Articulo LXVIIL. Anno MDCCXCI ordinatae provocatorum. Buda, 1826 (point Q).

92 Extractualis Series Actorum... (point S).

9 Protocollus Regnicolaris Deputationis..., p. 72.
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the necessity of hearing of “some private persons from Fiume” was discussed by the
committee members.'**

As we have already seen, the final report of the commercial committee had al-
ready been ready for this time, moreover, all the other committees completed their
work in 1793 as well. However, the legal deputation was continuing to have sessions
until 28 February 1795,'% that is to say that the final version of the proposals of this
committee concerning the voluminous codification work could only be prepared
for 1795, four years after the original resolution of the Diet on the establishment of
the regnicolar systematic committees. At the meeting held on 23 August 1794, the
legal deputation decided to invite Sandor Németh, secretary of the Governatorate of
Fiume, and Matyas Paravits to its sessions, and to pay an allowance to them,'* and
at the session of 8 September 1794, the detailed negotiation of the draft code start-
ed. First they could only deal with articles 1-4 of Part I (on the establishment of the
commercial and bill of exchange tribunals), but many proposals of modification and
adjustment of wording occurred already in this regard.'"” The work continued on
10 September 1794'% but then it was suspended on the other day,'” and restarted
only on 3 December 1794, right from the very beginning of the text again. This was
the first meeting Paravits and Németh personally attended.'

The memorandum of the meeting held on 11 December 1794 shows that, in com-
pany law matters, the committee primarily accepted the opinion of the “subcom-
mittee of Fiume” - as we will soon see, namely Paravits — and that the original text
of the draft code was amended and supplemented in line with that."! Similar thing
happened to Part IIT (on the bills of exchange) at the sessions held between 13 and
23 December 1794."? (Fortunately we have found a handwritten draft in the archival
fond of the legal committee on the margins of which it is accurately indicated, what
sections were adapted from the original draft of 1787, and in what parts Paravits’s
comments or other proposals were used instead.)"* On 23 December 1794 the nego-
tiations on the draft of Codex Cambio-Mercantilis were concluded, and the commit-
tee made a decision on a separate draft law on shipping accidents, too."'* Subsequent-
ly, the draft code of court proceedings was being discussed, and the meeting held on

104 Extractualis Series Actorum... (point EE).

195 Elenchus Actorum et Elaboratorum..., p. 1.
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Protocollus Regnicolaris Deputationis..., pp. 165-166.
97 Tbid., pp. 179-181.

198 Thid., pp. 181-184.

199 Tbid., p. 184.

10 Thid., p. 198.

1 Tbid,, pp. 202-204.

Tbid., pp. 204-210.

' See MNL OL N 105 Fasc. XVII. No. 126.

4 Protocollus Regnicolaris Deputationis..., p. 210.
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8 January 1795 turned back to commercial and bill of exchange law, more specifi-
cally to the negotiation of its procedural law aspects.'”® This work was completed on
the following day, with the approval of the procedural tax scheme, and on 10 January
1795 the legal committee continued to negotiate the private law drafts.''¢

The bill of exchange and commercial law codification works ended between 24 Ja-
nuary and 11 February 1795 with the approval of the final wording of the drafts, with
some minor adjustments and fine-tuning. At the very last session held on 28 Febru-
ary 1795, the Deputatio Juridica accepted its report addressed to Archduke Alexan-
der Leopold, Palatine of Hungary, to which document all legal elaborata (including
the draft bill of exchange and commercial code with all relevant separate laws) were
attached. As Ferenc Nagy draws our attention in commercial law literature, it was
also emphasised in the report of the legal committee that the draft of the Codex Cam-
bio-Mercantilis had been revised with the assistance of Fiume lawyer Matyas Para-
vits, and secretary of the Governorate of Fiume Sandor Németh,"” and a proposal
was made that Paravits would be asked to prepare a commentary in order to pro-
mote that, in the case the code would be adopted by the parliament, “this new field
of law could be taught in the schools”.!*®

3. A brief summary of the draft Codex Cambio-Mercantilis of 1795

In the fields of commercial (material and procedural) law in a broader sense, finally
four separate drafts were elaborated. The first and also the most extensive was the bill
of exchange and commercial code (full title: Codex Cambio-Mercantilis pro Regno
Hungariae Partibusque eidem adnexis in tres partes divisus);'" the procedural ordi-
nance of fourteen articles for the commercial tribunals to be established the second
(Ordo Judiciarius pro Tribunalibus Mercantilibus Regni Hungariae, et partium eidem
adnexarum);'* a separate article on the implementation rules the third (Codex cam-
bio-mercantilis, cum Ordine Judiciario in legem refertur);'*' while the fourth draft was
another short article, also of one page only, on the investigation of shipping accidents
(De qualiter instituenda Naufragii Proba).'**

The Codex Cambio-Mercantilis itself was divided into three parts, similarly to the
draft code of 1787 used as the basis of the codification works. The first part (that is
one article longer than in the former draft, i.e. consisting of eight instead of seven

15 Tbid., p. 215.
16 Tbid., pp. 217-218.

11

[

Projecta et Elaborata..., document No. 1, p. 6.
18 NAGY, E A magyar vdltéjog kézikonyve [Manual of Bill of Exchange Law]. 4™ edition. Budapest,
1904, p. 93. See Projecta et Elaborata..., document No. 1, p. 7.

19 For the original manuscript see MNL OL N 105 Fasc. XVII, No. 129.

120 MNL OL N 105 Fasc. XVII, No. 130.

12l MNL OL N 105 Fasc. XVII, No. 132.

2 MNL OL N 105 Fasc. XVII, No. 133.
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articles) contains the norms concerning the establishment of the commercial courts,
their operation and relationship with the Austrian bill of exchange tribunals.'* Part
One of the draft code of 1787 had the same title, with the minor exception that it
started with the Latin words De Constitutione... instead of De Institutione... How-
ever, it would not be correct to draw the conclusion that the review was only about
some grammatical corrections. There are relevant differences, too, for example that,
while in 1787 - in accordance with Joseph IT’s plans — only two new bill of exchange
courts would have been introduced further to the already existing one in Fiume (in
Pest and Karlovac), the legal committee rather accepted the concept of the first draft
code of 1781 about a more decentralised structure, intending to set up first-instance
commercial courts in Pozsony (Bratislava), Kassa (Kosice), Debrecen, and Ujvidék
(Novi Sad) as well.'**

The second part of the new draft code consists of seven articles, similarly to the
1787 version, establishing the norms of commercial law in the strict sense of the
term, also including bankruptcy law.'> Article I of Part Two, consisting of ten sec-
tions marked with “§” symbol, contains the rules relating to merchants and their
businesses,'* while Article II, consisting of eight sections, deals with the rights of the
merchants’ spouses.'” Here follows the article that is the most interesting for us, Ar-
ticle IIT about the companies, and their internal and external legal relationships (see
later)."?® Then comes Article IV on the dissolution of companies,'?* Article V on the
account books,"* and finally two articles on the rules of bankruptcy: Article VI on
the bankruptcy itself,’*! and Article VII on the measures to be taken in case of suspi-
cion of insolvency in order to protect the interests of the creditors."** The numbering
of the sections starts again at the beginning of each article that makes a comparison
to the 1787 draft pretty difficult,”** and we may also find some structural and mate-
rial differences between the two texts.

If we look more closely at the article on company law, it is conspicious that al-
ready its title is more modern and detailed (instead of De Contractu Societatis: De
diversis Societatum Speciebus, ac de earum tum inter se cum ex erga Creditores Obli-
gatione), and that it starts with a newly inserted section (§ 1) aimed to be a clarifica-

2 MNL OL N 105 Fasc. I., No. 7 (printed version of 1802), pp. 3-11.
24 Tbid., p. 4.

12 Ibid., pp. 12-30.

126 Tbid., pp. 13-16.

127 Tbid., pp. 16-18.

2 Tbid., pp. 18-20.

129 Tbid,, pp. 20-21.

130 Tbid., pp. 22-23.

B Ibid., pp. 23-27.

132 Tbid., pp. 27-30.

133

In a substantive comparison, the marginal notes in the handwritten working document found in
the archives may help, see MNL OL N 105 Fasc. XVII. No. 126.
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tion of terminology."** This first section mentions three company forms: the “open”
or public (aperta); the “silent” or secret (tacita), and the “superior” or higher-level
(superior) companies. In his doctoral thesis written in 1983, Janos Zlinszky translat-
ed them to “total”, “limited liability” and “stock companies”,'** while in his chapter
written to volume III/2 of Helmut Coing’s great Companion of History of the Eu-
ropean Private Law, he is already paralleling them to the German company forms
offene Handelsgesellschaft (a general partnership the members of which are known to
the public, that is why it is called “offen’, i.e. open), the Kommanditgesellschaft (limit-
ed partnership), and “more or less” (ungefihr) to the companies limited by shares
(Aktiengesellschaft)."*®

The classification was indeed not that advanced. Nothing else happened than the
two simplest company forms, already known from the Neuverfasste Handlungs- und
Fallitenordnung of 1758,"” were supplemented with a third one, that is different from
them in the following two aspects: on one hand the members do not run the busi-
ness under their own names, on the other hand their liability is limited. These rules
actually recall those known by us concerning the companies limited by shares, in the
name of which none of the members’ names appear, in consonance with the original
meaning of the expression societé anonyme."** However, we cannot find any provi-
sion, not even a reference, to shares.'** Furthermore, it is worth to mention that, the
draft code of 1795 is using the term “in accomandita” (meaning limited partnership
in the laws of the late medieval and early modern Italian mercantile cities) as a syno-
nym for superior companies,'* while § 6 (on the members’ liability) calls the mem-
bers ‘accomandantes”.'*' Knowing Matyas Paravits’s opinion dated in June 1791, we
can easily identify this as an adaptation of the rules of “superior” (superieur) compa-
nies from Samuel Ricard’s book, although without any reference to the accomanda-
tari (general partners).

3 MNL OL N 105 Fasc. I, No. 7, p. 18.
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ZLINSZKY, J. A XIX. szdzadi magyarorszagi maganjog forrasai és irodalma [Sources and literature
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a magdnjog 1ij torvénykonyvéig. Vilogatott tanulmdnyok. [From the XII Tables to a New Private Law
Code. Selected Studies]. Budapest, 2013, 83-125, p. 95.

ZLINSZKY, J. Ungarn, in COING, H. (ed.). Handbuch der Quellen und Literatur der neueren eu-
ropdischen Privatrechtsgeschichte. Band 3.3: Das 19. Jahrhundert. Gesetzgebung zu den privatrechtli-
chen Sondergebieten, Miinchen, 1986, 3512-3525, p. 3519. See also GABRIS, 2011, p. 100.
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NAGYNE SZEGVARI, K. Jog és gazdasdg. A gazdasdgi szervezetek jogdnak torténete [Law and Eco-
nomy. A History of the Economic Organisations]. Budapest, 1999, p. 57; STAGNO DALCONTRES,
DE LUCA, 2015, p. 8.

1% The form “company limited by shares” was unknown at that time at the territories of the Habsburg

Empire, see SCHENNACH, 2022, p. 34.
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We are not far off the truth if we determine the tripartite structure of the company
law system of the draft code of 1795 with the terms general partnership (offene Gesell-
schaft), silent partnership (stille Gesellschaft), and limited partnership (Kommandit-
gesellschaft). However, we have to add that the “societas superior” would have such
special kind of limited partnership that would not or not indispensably have any ac-
comandatari (general partners, “internal members”). It would obviously be unhis-
torical to envision the nowadays very popular and widespread form of GmbH (“lim-
ited liability company”) into this concept, because we are well aware of that fact that
this has only existed since 1892 even in the German company law. In practice, the
regulation of “superior companies” in the draft code could have led to the introduc-
tion of a company form similar to the companies limited by shares already known
in Europe that time (as assumed by Janos Zlinszky). All in all, the company law ter-
minology of the draft code was quite inaccurate, but it would not be fair to expect
a precise definition and coherent use of legal terms from such an early draft. Accord-
ing to the view of legal historiography, the first actual definition and a professional
separation of the company forms from each other can be connected to Napoleon’s
Code de Commerce of 1807.'*

The third part of Codex Cambio-Mercantilis, consisting of fifteen sections, in itself
represents almost the half of the draft code,'* and, similarly to Part III of the draft
code prepared by the Royal Table in 1787, deals with the bills of exchange. Although
the structure of the third parts of the two draft codes is not completely equal to each
other, more overlaps can be found between them than between the texts of the first
two parts. The reason behind this fact is no else than the Erneuertes Wechselpatent
served as the basis of the 1795 draft as well,'** because it would not have been reason-
able to regulate the requirements of bills of exchange, the legal relationships deriv-
ing from them, and the enforcement of the claims deriving from such legal relation-
ships in a different manner. As a good example, we may quote § 1 of Article 15 on
time-barring, that says that the claims deriving from bills of exchange might be en-
forced with “one year and one day” from the expiry thereof. It is almost for sure that
this rule is a simple adaptation of the “Jahr und Tag” rule of Article 30 of the Austrian
bill of exchange ordinance.'*

4. Destiny of the commercial law drafts after 1795

According to the original plans, the works of the regnicolar systematic committees
should have been presented to the subsequent Diet. Even if this was also original-

142 SANDOR, 1. Tanulmdnyok a tdrsasdgi jog teriiletérsl [Studies from the Territory of Company Law].
Budapest, 2015, p. 70; SCHMOECKEL, M. Rechtsgeschichte der Wirtschaft. Tiibingen, 2008, p. 166;
STAGNO D’ALCONTRES, DE LUCA, 2015, p. 24.

4 MNL OL N 105 Fasc. I. No. 7, pp. 31-58.
" NAGY, 1904, p. 94.

145 See Erneuertes Wechsel-Patent. Die Wechsel-Ordnung fiir die Koniglich Boheimische, Nieder- und
Inner-Osterreichische Erbldnder. Vienna, 1763, p. 28.
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ly planned to be convened for 1792, no one expected that, because of Leopold II's
sudden death, its meeting would have to be brought together already in May. The
Palatine informed his brother, the hereditary prince and thus future king Archduke
Francis, in his letter dated on 20 March 1792, that he fortunately managed to agree
with the committees what their operation would be suspended.'*® As we have seen,
the deputations could just continue their sessions from early November 1792, and
the legal committee itself consequently worked for more than further two years,
completing its tasks only at the end of February 1795.

Although the main reason (and goal) of convocation of the Diet of 1792 was Fran-
cis’ coronation, the question of legal disputes arising from bill of exchange and other
commercial law relationships was such a pressing issue, that the Estates had to make
a resolution at the new king’s request that these cases would temporarily be taken to
the Austrian commercial law tribunals, and the Hungarian Royal Chancellery would
be responsible for the proper enforcement of the judgments thereof (Act XVII of
1792).'* Three years later, when the commercial law drafts were finally ready, the
political environment already changed. Because of the war against France, and the
unveiling and liquidation of the conspiracy of the “Hungarian Jacobins” in 1794-95,
the Estates did not even have the option to negotiate the drafts.'*® The documents
were thus sent to the archives of the Chancellery'*® (according to a remark found on
the document in the Hungarian National Archives, they were very probably handed
over on 21 March 1796).1%°

The Diets between 1802 and 1812 had to deal primarily with the Napoleonic wars
and other burning political issues, but this fact does not necessarily mean that the
operata were not subjects to any discussion at all. In 1802, Francis I (r. 1792-1835)
sent a message to the Estates that, “should they intend to decide in the short time that
remains on the question of the publicus fundus®' and the commercial laws, i.e. the
so-called mercantilis codex and tribunals [...], he will not have any objection”'** The
Estates, however, did not wish to negotiate these matters separately from the other

146 MALYUSZ, 1926, p. 519.

147 KEPES, 2021, pp. 165-166. pp. See also SARKOZI, Z. A kereskedelmi jogalkotds kezdetei és a rész-
vénytarsasagi torvény kialakuldsa Magyarorszagon [The beginnings of commercial law legislation
and the formation of the law on companies limited by shares in Hungary]. Jogtudomdnyi Kozlony
43,9/1988, 524-528, pp. 524-525.

BERENGER-KECSKEMETT, 2008, pp. 193-194; DOBSZAY, T. A rendi orszdggyiilés utolsé évtize-
dei (1790-1848) [Last Decades of the Feudal Diet (1790-1848)]. Budapest, 2019, p. 241; KOSARY,
1956, p. 148.

BENDA, 1980, p. 169; PAJKOSSY, 2003, p. 136.

1% MNL OL N 105 Fasc. XV. No. 95. (“NB: originalem Codicem Cambio-Mercantilem, Excelsae Cancel-
lariae Hungarico Aulicae transmissum esse, die 21. Martii 17967).
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with the proposal of the commercial committee - the author’s comment.
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elaborata. Some of their deputies mentioned that there were other important issues
on the agenda, more important than the bill of exchange code, while others drew the
attention to the fact that the politically sensitive questions would require more time
to be discussed, therefore maybe it would still be reasonable to start with the Co-
dex.’® In view of this, the draft of the Codex Cambio-Mercantilis with the connect-
ed laws was printed out at the Patzko press shop in Pozsony (Bratislava). This is the
first printed edition of any of the projecta of the regnicolar committees established in
1791.%* Ultimately, the drafts still were not negotiated by the Diet.

In 1804, Francis I convened the Diet again and, in line with the recommendations
of Archduke Joseph (1776-1847), Palatine of Hungary since Alexander Leopold’s
death in 1795, he repeated the royal proposal on the adoption of the Codex and the
procedural ordinance of the commercial courts. As Palatine Joseph said, without
such laws in this country “a regular commerce cannot exist” (“kein wohlgeordneter
Commerz bestehen kann”).">> However, there was no progress at this Diet either, and
neither at that of 1807, despite the fact that the king repeated his proposal on includ-
ing the drafts on the agenda again, namely in point 5 of his propositiones.'>* The sub-
sequent Diet held in 1811 was primarily negotiating the issue of devaluation of the
currency. As we are aware from the researches of legal historian Alajos Degré, during
the preparatory works of this parliamentary session, it was Zala County that recom-
mended the elaborata of the committees to be placed on the agenda. “They [the
drafts] were sought out from the local archives and handed over to the deputies for
being informed. Of course, no one said a word about the substance of them. Conse-
quently, they were not discussed at the county assembly”'’

Therefore, the codification works remained unsuccessful in the whole 1790-1812
period, except for the adoption of Act XVII of 1792 as a contingency solution for le-
gal disputes deriving from bills of exchange. In the following thirteen years, while
the operation of the Diet was interrupted due to Francis I's attempt for an absolutist
style of government, we do not have any information on any progress either, but the
Diet newly convened by Francis I on 3 July 1825 and having sessions between 1825
and 1827 was dealing with the matter again."”® Degré emphasises, and assesses as

193 Naponként val jegyzései az 1802-dik esztendében..., p. 326.

13 BERENGER-KECSKEMETI, 2008, p. 194. For the printed editions see documents No. 7-10 at
MNL OL N 105 Fasc. I. (The author of this study was lucky enough to buy the first printed edition
of 1802 of the Codex Cambio-Mercantilis from an Italian seller on the Ebay.).

DOMANOVSZKY, S. (ed.). Jézsef nddor iratai, I kitet: 1792-1804 [Palatine Joseph’s Documents,
Vol. 1: 1792-1804]. Budapest, 1925, p. 688.
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kozasaban [Role of the ‘systematic committee works’ in the emergence of the Hungarian political
reform movement], Tiszatdj 28, 6/1974, 37-41, p. 37. p. See also BENDA, 1980, p. 169; HEIL, 2020,
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a step forward, that also the instructions given to the parliamentary deputies of Zala
County in August 1825 contained a reference to the “proposal about adopting a com-
mercial and bill of exchange code”'*® Furthermore, we know from Orsolya Volgyesi’s
researches that a serious debate emerged at the session of the Lower Chamber as to
whether the negotiations should start with the proposals of the commercial or the
legal committee. According to the king’s propositiones, the urbarial and legal drafts
should have come first, the deputies of Szatmar County intended to start the session
with the legal drafts, but the majority — as we see from the letter written by the Es-
tates to the king on 20 January 1826 - finally put the matters of development of trade
on the first place.'®

Consequently, later in 1826, the reports of each of the regnicolar systematic com-
mittees, with all documents (draft laws) attached thereto, were printed out in the
print shop of Simon Lajos Weber in Pozsony (Bratislava).'' However, the Diet final-
ly made a similar decision as the one had been made in 1791, saying that - now also
taking in consideration the long time which had passed - the adoption of such laws
would require a more thorough preparatory work (with Gabor Pajkossy’s words: “the
royal court and the Estates both recognised that the completion of this task would
exceed the facilities of the Diet”).!*> Due to these circumstances a new parliamentary
committee was set up in order to carry on with the issue of codification (Act VIII of
1827: “further negotiation of the works of the systematic committees is postponed
to the following Diet”).'* This newly established national committee — similarly to
what it did with the other elaborata of 1795, but with less significant differences than
we can see for example in the case of the draft criminal code - chose to prepare new
draft laws instead of going forward with the already existing ones.

p. 75; HEIL, 2021, p. 127; MALYUSZ, 1923, p. 30; PAJKOSSY, 2003, pp. 136 and 152; RADY, 2015,
p.217.

1 DEGRE 1973-1974, p. 155. See MOLNAR, A. (ed.). Zala megye orszdggyiilési kovetutasitdsai és
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Premeny ceskoslovenského sukromného prava
po Februari 1948

Changes in Czechoslovak private law
after February 1948

Mgr. et Mgr. Andrea Kluknavskd, PhD., LL.M.!
Univerzita Mateja Bela v Banskej Bystrici, Pravnickd fakulta

Abstrakt: V centre pozornosti prispevku? stoja zmeny v oblasti ¢eskoslovenského sukromné-
ho prava so zameranim sa najma na regulaciu sukromného vlastnictva po Februari 1948 ako
aj vplyv marxisticko-leninskej ideoldgie na tieto zmeny.

Klucové slova: socialistické sikromné pravo; vlastnicke pravo; sikromné vlastnictvo; socia-
listické vlastnictvo; osobné vlastnictvo; zru$enie sikromného vlastnictva.

Abstract: The author focuses on changes in Czechoslovak private law, mainly on the regula-
tion of private property after February 1948, as well as the influence of Marxist-Leninist ideo-
logy on these changes.

Keywords: Socialist Private Law; Property Law; Private Property; Socialist Property; Person-
al Property; Abolition of Private Property.

Uvod

Vitazny februar 1948 a spolocenské zmeny, ktoré so sebou priniesol, viedli jednak
k predefinovaniu zakladnych kategérii pravneho myslenia, k odklonu od dovtedaj-
$ich hodnotovych zékladov prava, a najma k rychlemu opusteniu tradi¢nych insti-
tutov a tradicnej pravnej tedrie. Tieto zmeny, ktoré zasiahli vSetky odvetvia ¢esko-
slovenského prava, boli podriadené marxisticko-leninskej ideologii, boli umocnené
kopirovanim sovietskych vzorov?® a odrazali len mocenské zaujmy cerstvo nastolené-
ho komunistického rezimu. Ceskoslovenské pravo, a teda aj pravo stkromné, sa sta-
lo nastrojom nového rezimu v deklarovanom triednom boji.

! E-mail: kluknavska.andrea@umb.sk

? Predkladany prispevok je vystupom grantového projektu VEGA ¢. 1/0619/21 pod ndzvom Hodno-
ty a pravo.

3 Oblubené boli napr. VENEDIKTOV, A. V. Stdtni socialistické vastnictvi. Praha: Orbis, 1950; STA-
LIN, J. V. Ekonomické problémy socialismu v SSSR. Praha, 1952; BRATUS, C. N. a kol. Marxisticko-
-leninskd obecnd teorie stdtu a prdva. Praha: Akademia, 1978; KARASS, A. V. Otdzky sovétského
obéanského prava v dilech J. V. Stalina. In Lenin a Stalin tviirci socialistického prdva. Praha: Orbis,
1952.
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V dalsej casti prispevku sa vzhladom na $iroky rozsah témy budeme venovat iba
vybranym problémom sukromného prava po roku 1948. Zameriame sa na zasadné
zmeny vo vlastnickom prave v kontexte novych foriem vlastnictva, na osobné a su-
kromné vlastnictvo a na ideové a ideologické vychodiska tychto zmien, najma so za-
meranim sa na prace Marxa a Engelsa, presadzované najmé v patdesiatych rokoch
minulého storocia.

1. Socialisticky $tat a pravo a jeho zvlastne posobenie
na hospodarstvo

Ak chceme charakterizovat sikromné pravo po nastupe komunistického rezimu, je
to mozné len po zohladneni celkového vyvoja prava, ktoré je chapané ako nastroj
politicky, sliziaci vyhradne na naplianie programovych vizii komunistickej stra-
ny. Nesmieme zaroven opomenut, ze socialisticky $tat sa mal opierat o socialistické
vlastnictvo vyrobnych prostriedkov, mal vytvarat nové vyrobné vztahy a tieto za po-
moci prava najefektivnejsie rozvijat. Nova uloha statu a prava teda suvisela s akymsi
zvlastnym posobenim $tatu a prava na ekonomiku, hospodarstvo.*

Ako uvadzaju sovietski teoretici ,,prvykrat v dejindch ludstva® si $tat stanovil svoj
ciel vytvorit také hospodarstvo, v ktorom sa najefektivnejsie rozvijaju vyrobné sily
a v ktorom by boli ¢o najuplnejsie uspokojované potreby obcanov novej spolo¢nos-
ti.’ Stat sa mal pri plneni tejto novej tlohy opieraf o socialistické vlastnictvo vyrob-
nych prostriedkov, planovité riadenie narodného hospodarstva a vedomé vyuzivanie
ekonomického vyvoja k rozmnozovaniu spoloc¢enského bohatstva a k uspokojova-
niu rasttcich potrieb ¢lenov spolo¢nosti. Stat a pravo tak mali ,vytvérat“ nové spolo-
¢enské vyrobné vztahy a novy sposob socialistického spdsobu vyroby.

Zvlastnosti tohto pdsobenia sovietski teoretici videli najma v tom, Ze:

1. Socialisticky $tat ma omnoho $ir§ie moznosti pdsobenia na ekonomiku nez

$tat vo vykoristovatelskych spoloc¢ensko-ekonomickych formaciach, pretoze:

a) politicky zaklad socialistického $tatu je neporovnatelne $irsi ako v Statoch
spolo¢ensko-ekonomickych formaciach. Moc je v rukach vacsiny ludu,
v rukach pracujucich, v rukach ludu. To podmienuje Siroku ucast vsetkého
ludu pri uskuto¢novani ekonomickych uloh statu, a teda k neporovnatelne
$irSej moznosti pdsobenia, nez boli kedykolvek v dejindach zname;

* Pri formulovani svojich myslienok o $tate zohrava délezitd ulohu jeho téza o ekonomickej zaklad-
ni a nadstavbe. Marx vychadzal z tedrie, Ze ekonomicka zakladna, ktora je tvorend vyrobnymi
vztahmi a vyrobnymi silami, zaroven uréuje nadstavbu, do ktorej zaraduje $tat, pravo, politiku atd.
Nadstavba je odrazom hospodarskej sféry, pricom medzi ekonomickou zakladnou a nadstavbou
existuje dialektickd prepojenost, obe sa neustale vzajomne ovplyviiuji a podmieiiuju. Zaroven vsak
ekonomicka zakladna determinuje nadstavbu. Podla Marxa je potom népliiou burzodzneho $tatu
a prava len ochrana majetkového systému. Pozri blizsie KLUKNAVSKA, A., SABJAN, N. Marx.
Marxizmus. Vybrané problémy $tdtu a prava. Praha: Wolters Kluwer CR, 2022. ISBN 978-80-7676-
382-1.

BRATUS, C. N. a kol. Marxisticko-leninskd obecnd tedria stitu a prdva. Praha: Akadémia, 1978,
s. 322.
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b) zakladné vyrobné nastroje a prostriedky patria $tatu. V pociato¢nom ob-
dobi vystavby socializmu st to kltucové pozicie: poda, vody, lesy, prirodné
zdroje; najddlezitejsie priemyselné odvetvia, doprava stavebnictvo. Po defi-
nitivnom vitazstve socializmu sa stava spoloc¢enskou cela vyroba, tak obeh,
ako i spotreba.

2. Posobenie socialistického $tatu na ekonomiku je uvedomelé a cielavedomé. Je
zalozené na poznatkoch vedy na vedeckom poznani vztahov medzi ekonomic-
kou zakladnou a $tatnou a pravnou nadstavbou.

3. Posobenie socialistického statu na ekonomiku sa podstatne lisi i svojim cie-
lom. V spoloc¢ensko-ekonomickych formaciach (pozn. autora: burzoazne) je
zékladnym ciefom posobenie $tatu na ekonomiku zachovavat existujice vy-
robné vztahy a systém vykoristovania existujici v danej formacii. Cielom p6-
sobenia socialistického $tatu a prava na ekonomiku nie je zachovat existenciu
vyrobnych vztahov, ale vytvorit nové, dokonalejsie. S narastom vyrobnych sil
socialistickej spolo¢nosti si socialisticky $tat kladie novu ulohu - vybudovat
komunizmus, t. j. vytvorit vyssi systém vyrobnych vztahov.®

Za zvlastnym posobenim §tatu a prava na hospodarstvo sa vSak v podstate skry-

vali zdmery nového rezimu smerujuce jednak k zndrodneniu vsetkych vyrobnych
prostriedkov, novému prerozdeleniu majetku s cielom prekonat individualne a ko-
lektivne formy vlastnictva prostrednictvom ich splynutia az k Gplnému odumretiu
individualnych foriem vlastnictva, pretoze novy ¢lovek realizujtci sa vo vy$som sys-
téme vyrobnych vztahov si mal vystacit s vlastnictvom socialistickym, resp. kolek-
tivnym. Uvedené nam nasledne ozrejmuje nové chapanie vlastnickeho prava novo-
nastolenym rezimom, ktoré pocitalo s postupnym splyvanim jednotlivych foriem
vlastnictva az k ich Gplnému odumretiu a k vytvoreniu jednosektorového hospodar-
stva, ako to projektovali Marx a Engels, ktori hlavny nedostatok kapitalizmu videli
prave v sukromnom vlastnictve vyrobnych prostriedkov.

2. Ideové a ideologické vychodiska odstranenia sukromného
vlastnictva v myslienkach Marxa a Engelsa

Marx a Engels vykladaja dejiny ako striedanie sa triednych bojov medzi vykoristova-
telmi a vykoristovanymi, medzi vladnucimi a ovladanymi, medzi burzoaziou a pro-
letariatom. Proletariatu pripisuji novu a veducu tlohu v novom spoloc¢enskom po-
riadku, poriadku bez sukromného vlastnictva. Proletariatu zaroven pripisuju aj rolu
revolu¢nd, pretoze proletariat ma byt hybnou silou v revolucii, ktorou bude preko-
nana kapitalisticka spolo¢nost a dojde k prekonaniu triedneho panstva a k vytvore-
niu komunistickej spolo¢nosti. ,Vsechny diivéjsi tridy, kdyz dobyly panstvi, snaZily se
upevnit své uz nabyté zivotni postaveni tim, zZe podrobily celou spolecnost podminkdm
zajistujicim jim vydélek. Proletari mohou dobyt spolecenskych vyrobnich sil jen tak,
Ze odstrani sviij vlastni dosavadni zpuisob privlastiiovdni, a tim i cely dosavadni zpii-

¢ BRATUS, C. N. a kol. Marxisticko-leninskd obecnd tedria stdtu a prdva, s. 322 — 323.
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sob ptivlastiiovani. Proletdri nemaji nic svého, co by museli zajistovat, jejich tikolem je
znicit vsechno, co dosud ochratriovalo a zajistovalo soukromé vlastnictvi. Vsechna do-
savadni hnuti byla hnuti mensin nebo v zdjmu mensin. Proletdrské hnuti je samostat-
né hnuti obrovské vétsiny v zdjmu obrovské vétsiny. Proletaridt, nejnizsi vrstva nynéjsi
spolecnosti, se nemiize pozvednout, nemiize se vzprimit jinak nez tak, Ze pritom vyle-
ti do povétri celd nadstavba vrstev, které tvori oficidlni spolecnost.“” I proletariat pre-
chadza roznymi stupnami vyvoja. Vo chvili, ked sa proletariat organizuje na triedu,
zmeni sa na triedu o sebe, politicku entitu s vlastnym vedomim, ktora sa pocas tried-
neho boja meni na revolu¢nt triedu, triedu, ,, ktorej patri budiicnost“?

KIu¢ k tejto premene, k prerodu pracujicej triedy a k jej oslobodeniu od vyko-
ristovania a ttlaku, vidia Marx a Engels prave v zruseni sukromného vlastnictva,
v zru$eni burzoazneho sukromného vlastnictva vyrobnych prostriedkov, ked v Ma-
nifeste komunistickej strany uvadzaju: ,,Komunistickd revoliicia je najradikdlnejsim
rozchodom s tradicnymi vlastnickymi vztahmi; nie je divu, Ze sa v priebehu jej rozvoja
najradikdlnejsie uctuje s tradicnymi ideami.® S opustenim tradi¢nych vlastnickych
vztahov, teda s odumretim sukromného vlastnictva, malo dojst i k odstraneniu vy-
koristovania, teda k odstraneniu vyuzivania prace len na zisk.

Marxova a Engelsova vizia v§ak vyvolala i na vtedajsiu dobu a pomery velké po-
burenie a Marx na toto poburenie odpoveda: ,, Désite se, Ze chceme zrusit soukromé
viastnictvi. Ale v nynéjsi vasi spolecnosti je soukromé vlastnictvi zruseno pro devét de-
setin clenty; existuje pravé proto, Ze pro devét desetin neexistuje. Vytykdte ndm tedy, Ze
chceme zrusit vlastnictvi, které predpoklada jako nezbytnou podminku, Ze obrovskad
vétsina spolecnosti nemd vlastnictvi. Vytykdte nam tedy, Ze chceme zrusit vase vlast-
nictvi. Ano, to opravdu chceme.“ Na namietku, ¢i to neprinesie vSeobecnu lenivost,
odpovedaju: ,,... podle toho by byla burzoazni spolecnost davno musela zahynout na
lenivost; vZdyt ti, kdo v ni pracuji, nic nenabyvaji a ti, kdo nabyvaji, nepracuji“.'°

Mozeme predpokladat, ze Marx a Engels vedeli, Ze kapitalisti sa svojich privilégii
nikdy nevzdaji dobrovolne, ale budu sa branit, prave preto prichadzaju s myslien-
kou o dobyti politickej a $tatnej moci robotnickou triedou v priebehu revolucie, kto-
ra mala byt celospolocenskou revoluciou. Svoje politické panstvo mal proletariat vy-
uzit na to, aby ,,vyrval® vietok kapital burzoazii a ststredil vSetky nastroje v rukach
$tatu, ktory by umoznil rozmnozit masu vyrobnych sil."!

Marx vysvetluje, Ze pokial nebudu vyrobné prostriedky patrit proletariatu, kym
nebudu ich vlastnictvom, burzodzia si bude moct vzdy privlastnit vac¢sinu bohat-
stva spolo¢nosti a nakoniec robotnicka trieda vzdy strati a vzdy stracat bude. Zaro-

~

MARX, K., ENGELS, E. Manifest komunistické strany. Praha: Nakladatelstvi Svoboda, 1974, s. 29.
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Tamze, s. 32.

©

Tamze, s. 51.

10 Tamze, s. 46 — 47.

»Proletaridt vyuZije svého politického panstvi k tomu, aby postupné vyrval burZoazii vSechen kapitdl,
sousttedil vSechny vyrobni ndstroje v rukou stdtu, tj. proletaridtu zorganizovaného v panujici t¥idu,
a co nejrychleji rozmnoZil masu vyrobnich sil.“ Tamze, s. 51.
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ven dodava, Ze k tejto zmene nebudu postacovat fiskalne opatrenia, pretoze fiskalna
redistribucia je jednak tplne neadekvatnym pokusom zakryt zakladny vztah medzi
vykoristovanim a utlakom a jednak nemodze existovat ziadna spravodliva distribucia,
pokial je vyroba realizovana kapitalistickym spdsobom.'*

Ak este v roku 1847 Engels tvrdi, ze zrusenie sukromného vlastnictva bude mozné
jednym tahom, od uvedeného rychlo upustil, pretoze spolo¢ne s Marxom museli na-
koniec priznat, a to v suvislosti s nizkou urovnou vyrobnych sil v tom case a faktom,
ze robotnicka trieda nebola pri moci a nedokazala vytvorit dostato¢nu masu vyrob-
nych sil a vyrobnych prostriedkov, ze odstranenie sukromného vlastnictva bude pre-
biehat ,,pozvolna a bude mozné odstranit ho az vtedy, ked bude vytvorené potrebné
mnoZzstvo vyrobnych prostriedkov®."

V kontexte uvedeného taktiez Marx v podstate kritizuje ,,zakladanie vyrobnych
druzstiev so Statnou pomocou pod demokratickou kontrolou pracujiiceho ludu“** teda
pod politickou dominanciou $tatu, av$ak zaroven si uvedomuje, Ze ina cesta v pod-
state nie je, pretoze presadenie komunizmu ,,zdola“ nie je realne, a kedZze burzo-
azia sa svojich privilégii nikdy nevzda dobrovolne, musi dojst k premene spoloc¢-
nosti ,zhora“ dominanciou komunistického statu pod demokratickou kontrolou
proletariatu, a teda pripusta prechodnu fazu s dominanciou $tatu na ceste k vyssej
faze komunizmu. Marx v podstate pripusta tézu o pozitivnom zruseni sukromného
vlastnictva v prospech existencie druzstevnych a ucastinnych podnikov so $tatnou
pomocou pod kontrolou pracujuce;j triedy.

Nakoniec Marx s Engelsom v Zasadach komunizmu navrhuju opatrenia, ktoré by
mohli byt vychodiskom z vtedajsich pomerov, pricom ako prvy bod uz neuvadza-
ju zrusenie sukromného vlastnictva, ale hovoria o ,,obmedzeni siikromného vlastnic-
tva“.®

12 Pozri bliz§ie MARX, K. Kritika gothajského programu, 1875 [online]. [cit. 2022-09-30]. Dostup-
né na internete: https://revolucnimarxismus.files.wordpress.com/2021/03/kritika-gothajskeho-
programu-karl-marx-1875.pdf

3 ENGELS, F. Zdsady komunismu. Praha: Nakladatelstvi Svoboda, s. 90.

Tamze, s. 18.
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1. Omezeni soukromého vlastnictvi progresivnimi danémi, vysokymi dédickymi danémi, odstra-
nénim dédictvi v bo¢ni linii (bratfi, synovci atd.), nucenymi ptijckami atd; 2. Postupné vyvlast-
novani pozemkovych vlastniki, tovarniki, majitelt drah a rejdari, ¢aste¢né konkurenci statniho
priamyslu, ¢aste¢né primo za odskodnéni v asignatech; 3. Konfiskace jméni vSech emigrantti a téch,
kdo se boufi proti vét$iné naroda; 4. Organisace prace nebo zaméstnani proletait na narodnich
statcich, v narodnich tovarnach a dilndch, ¢imz se odstrani konkurence mezi délniky, a tovarnici,
pokud jesté budou existovat, budou nuceni platit stejné vyssi mzdy jako stat; 5. Stejnd pracovni
povinnost pro véechny ¢leny spole¢nosti az do uplného zruseni soukromého vlastnictvi. Vytvore-
ni pramyslovych armdd zvlasté pro zemédélstvi; 6. Soustredéni avérového systému a penéznictvi
v rukou statu prostfednictvim narodni banky se statnim kapitalem a zruseni véech soukromych
bank a bankért; 7. Zvétseni poctu narodnich tovaren, dilen, Zeleznic a lodi, obdélani veskeré dosud
neobdélané pudy a zlepSeni vSech dosud obdélavanych pozemki podle toho, jak se zvétSuje mnoz-
stvi kapitala a délnikd, jez ma narod k disposici; 8. Vychova vech déti od okamziku, kdy mohou
postradat zakladni matefskou péci, v ndrodnich dstavech a na narodni atraty. Spojit vychovu s pra-
ci ve vyrobé; 9. Ztizeni velkych palact na narodnich pozemcich jako spole¢nych bydlist pro obce
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Marx dokonca ide tak daleko, ze pripusta, ze rozhodujucou hybnou silou premeny
spolo¢nosti nebude robotnicka trieda, pretoze je nezrela, ale prave dominantny ,,ra-
cionalny*“ $tat, ktory ma ,,zo zvysku hanby... demokraticky kontrolovat pracujiicich®,'s
a prave ten ma prebrat ulohu hybnej, revolucnej sily na ceste k novej spolo¢nosti.
Avsak ,,vo vyssej faze komunistickej spolocnosti, az uz jednotlivci nebudii v zotrocia-
com podruci prace a az teda zmizne i protiklad medzi dusevnymi a telesnymi pracami;
az prdaca nebude obycajnym prostriedkom k Zivotu, ale stane sa prvou Zivotnou potreb-
nou; az s vsestrannym rozvojom jednotlivca vzrastii i vyrobné sily a vsetky zdroje spo-
jeného bohatstva potecii plnym pridom — az potom bude mozné plne prekrocit tizky
obzor burzodzneho prdava a spolocnost bude moct zapisat na svoj prapor: Kazdy podla
svojich schopnosti, kazdému podla jeho potrieb!“."”

Spoloc¢nost, teda $tat, sa mal zmocnit vyrobnych prostriedkov a moc mala slazit
na riadenie ludi alebo veci a vyrobnych procesov, ¢o malo viest k tomu, Ze vyrobné
sily a distribucia vyrobnych prostriedkov sa mala vyuzivat podla dostupnych zdro-
jov a potrieb spolo¢nosti, ¢o povedie k hospodarskemu rozvoju bez kriz, k pokroku
vo vede a technike. Potom méze dojst k odstraneniu triednych rozdielov a deleniu na
pracu manudlnu a dusevnu a za pomoci vzdelavania a kultdry, potom sa vyproduku-
je novy clovek, ktory si rozvinie $ir$i obzor a vyuzije svoje vedomie a da sa do sluzieb
komunizmu."® Takito novi Iudia budu potom riadit spolo¢nost, ¢ize ,racionalny®
stat. A dodava, Ze takyto skok je mozny z rise nevyhnutného do rise slobody a moze
ho realizovat iba pracujuici Iud a az vtedy moze dojst k zruseniu sukromného vlast-
nictva, pretoze pracujuci ,nemajti Co stratit, iba svoje retaze, ale moézu ziskat svet“."

Marx a Engels v stkromnom vlastnictve vidia najvac¢siu prekazku prechodu
k vyssej faze komunistickej spolo¢nosti. Uvedomuju si totiz, ze k realizacii progra-
mu komunistického hnutia nebude postacovat znarodnenie majetku ¢i vyvlastnenie
velkych vlastnikov vyrobnych prostriedkov a prerozdelenie tohto majetku.” Prichd-
dzaju dokonca s navrhom zrusenia dedi¢ského prava.

obcant, kteti budou pracovat jak v pramyslu, tak v zemédélstvi a sluc¢ovat v sobé vyhody méstského
i venkovského Zzivota, aniz budou trpét jejich jednostrannosti a nevyhodami; 10. Zbourani vsech
nezdravych a Spatné stavénych obydli i méstskych ctvrti; 11. Stejné dédické pravo pro manzelské
i nemanzelské déti; 12. Soustfedéni veskeré dopravy v rukou ndroda. ENGELS, E. Zdsady komunis-
mu, s. 90.

* MARX, K. Kritika gothajského programu [online]. 1875, s. 14 [cit. 2022-09-30]. Dostupné na in-
ternete: https://revolucnimarxismus.files.wordpress.com/2021/03/kritika-gothajskeho-programu-
karl-marx-1875.pdf

7 Tamze, s. 14.

18 Pozri blizsie LACLAVIKOVA, M. Robotnik, namezdna praca a problém odcudzenia (rozbor prob-
lematiky na baze diel Ekonomicko-filozofické rukopisy a Namezdna praca a kapital). In: KLUK-
NAVSKA, A. (ed.). Vplyv marxisticko-leninskej ideoldgie na pravo v Ceskoslovensku v rokoch 1948 -
89. Marx stdle Zivy! K prehodnoteniu ucenia K. Marxa v sicasnom prdvnom a ekonomickom myslent.
Zbornik prispevkov. Bratislava: Wolters Kluwer SR, 2021, s. 21 - 40. ISBN 978-80-571-0352-3.

' MARX, K., ENGELS, E Manifest komunistické strany. Praha: Nakladatelstvi Svoboda, 1974, s. 29.

2 KUKLIK, J. Vyvoj Cesko-slovenského prdva 1945 — 1989. Praha: Linde, 2000, s. 531. ISBN 978-80-
7201-741-6.
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V kontexte projektovania budicnosti Marxom a i napriek tomu, Ze sam si naro-
koval metodickost a systematickost v poziadavke, ze ,,bddanie musi podrobne zvlad-
nut latku, analyzovat rozlicné formy jej vyvinu a vysliedit ich vniutornii spojitost*
fragmentarnost, urcita nesystematickost, nedokoncenost a nedialektickost ukazuja,
ze je mozné tvrdit, Ze ako systematik a dialektik ¢iastoc¢ne zlyhal, a to je mozné tvr-
dit i smerom k jeho myslienkam a tézam, ktoré vychadzali z vizie, ze odhalenim pri-
matu materialnej zakladne pred ideologickou nadstavbou a odhalenim zakonitosti
ich historického vyvoja dokaze predpovedat aj buduci vyvoj fudskej spolo¢nosti. Ale
dnes uz vieme, Ze sa mu to nepodarilo a ze jeho projekcia ma nedostatky. V com sa
teda Marx a Engels mylili?

1. Marx a Engels sa mylili v projektovani super tlohy pracujtcej triedy ako triedy,
ktora bude hybnou a politickou silou spolo¢nosti a bude stat na cele revoluc¢nej
premeny spolo¢nosti. Ako i sami neskdr uznavaju, pracujica trieda nedispo-
nuje dostato¢nou masou vyrobnych prostriedkov, a preto k zmene musi dojst
»zhora® prostrednictvom $tatu. Marx tu vsak predpoklada, ze spolo¢nost bude
riadena $tatom pod demokratickym dohladom pracujuicich, ¢o sa vsak v ,,redl-
nom socializme“ nikdy nestalo. Stit prebral dominantné postavenie, avsak pra-
cujuca trieda sa zmenila len na heslo, ale realne sa na moci a riadeni $tatu, teda
na vyrobnych prostriedkoch, nepodiela. Pracujuci sa stali vo svojej podstate
vazalmi §tatu.

2. Marx a Engels, ale ani komunisti pocas ,,realneho socializmu® nezohladnili za-
kladné funkcie vlastnictva, resp. ich zamerne opomenuli, pretoze do ich ideo-
vych a ideologickych vychodisk nezapadali.

a) Sukromné vlastnictvo zodpoveda intelektudlnej nezavislosti cloveka. Je to
»stimulus vitae®, prebudza osobnu iniciativu a posiliuje osobnt zodpoved-
nost, pricom eliminacia sukromného vlastnictva vedie k zotrva¢nosti a ne-
chuti pracovat, ved uz Adam Smith povedal, Ze ,,muz, ktory neméze ziskat
majetok, nemoéze mat iny zdujem, ako co najviac jest a o najmenej praco-
vat“* Takze tu nesta¢i Marxova téza, ktort inak v urcitej podobe prebrali
i komunisti, Ze sta¢i zrusit sukromné vlastnictvo a odovzdat celii ekonomi-
ku $irokej verejnosti a doterajsi sebec sa premeni na $tastného a nevinného
anjela.

b) Sukromné vlastnictvo slazi na jasné rozdelenie a vymedzenie kompetencii
a oblasti zodpovednosti v ramci ekonomiky. Ak sa zrusi institat sikromné-
ho vlastnictva, musi sa zaviest centralna sprava a planovanie, o si vyzaduje
obrovsky byrokraticky aparat. Niekolko mesiacov po bol$evickom prevzati
moci Lenin vyhlasil: ,Premena celého Stdatneho ekonomického mechanizmu
na jeden velky stroj, na jeden ekonomicky organizmus, ktory funguje tak, Ze
stamiliony ludi sa riadia jedinym planom - to je td gigantickd organizacnd

2 MARX, K. Kapitdl. Kritika politickej ekondmie. Zv. 1. Bratislava: SVPL, 1955, s. 31.
2 SMITH, A. Der Reichtum der Nationen. Leipzig, 1924. Band I, s. 395.
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tloha, ktord nam pripadla.“> Stkromné vlastnictvo totiz umoznuje vyuzit
vykonovi motivaciu ako paku na zoskupenie a vyuzitie vyrobnych fakto-
rov v ekonomike prostrednictvom vysokej flexibility v prispdsobovani sa
tak, aby spoloc¢nost bola zasobovana kvantitativne dostato¢nymi a kvalit-
nymi produktmi a sluzbami. V tom je v neposlednom rade prinos pre ne-
majetnych obcanov, teda vic¢sinou pracujucich a ich rodiny. Ak st vo velkej
miere roz$irené aj sukromné vyrobné prostriedky, takze tu nie je len niekol-
ko velkych korporacii, ale aj $iroka $kala strednych a malych firiem, potom
maju zamestnanci aj primeranu slobodu vyberu, ktord zahfna aj zmenu za-
mestnania. Centralizovane riadené hospodarstvo tieto ulohy zabezpecit ne-
dokazalo.

¢) Vymena je sebaurcujica pre ¢loveka v zmysle dat, mat-chciet a nadobudat,
je typicka len pre cloveka, nie pre zvieratd. Jednotlivec ma jedinecné vlast-
nosti, niektoré potreby su spolo¢né vsetkym ludom. Potreba je prejavom
nejakého nedostatku, chybania nie¢oho, ¢oho odstranenie je ziaduce. Po-
treba nuti k vyhladavaniu urcitej podmienky potrebnej k zivotu, popripade
vedie k vyhybaniu sa urcitej podmienke, ktora je pre zivot nepriazniva. Je
nie¢im, ¢o Tudska bytost nutne potrebuje pre svoj zivot a vyvoj. Nezohlad-
nenie vymeny ako jednej zo zakladnych potrieb existencie jednotlivca a re-
dukcia vymeny iba na osobny majetok, na to, ¢o si ¢lovek vlastnymi rukami
zarobil, resp. vyrobil pod dohladom statu, nemohla viest k spravodlivému
a dobrovolnému prerozdeleniu kolektivneho vlastnictva, ako to projektoval
Marx a realizovali komunisti, viedlo k $pirale nespokojnosti v spolo¢nosti
a socialnym nepokojom.

3. Marx sa taktiez mylil v tlohe trhu, v regulovani obehu tovarov, nezohladnil
nedostatky a negativa centralneho riadenia, i ked komunisti v kone¢nom dé-
sledku podla vzoru ZSSR prevzali skor Stalinovu tézu o nahradeni trhovej re-
gulacie administrativne direktivhym spdsobom, namiesto Marxovej pracov-
nej tedrie hodnoty a tedrie penazi ako vSeobecného ekvivalentu tovarovych
hodnét sa v nej presadzovala stalinska teodria a prax pseudopenazi.** Z eko-
nomického pohladu nemohli vznikat a ani nevznikali realne ceny ako signa-
ly relevantnych ekonomickych informacii a nedalo sa racionalne ekonomic-
ky kalkulovat o o¢akavanych ekonomickych nakladoch, vynosoch, ziskoch ¢i
stratdch podnikov, pricom v praxi ¢asto dochadzalo k plytvaniu, preferovaniu
sucasnosti na ukor buducnosti, s dosledkami na ekonomickt neefektivnost,
celkovy upadok ekonomiky a prenesené velké vnutorné dlhy a iné zataze.

Na zaver je potrebné uviest, ze ideové a ideologické vychodiska, ktoré mali vplyv

na ,realny socializmus® preberali komunisti s ich nedostatkami, av$ak len v rozsahu,
ktory komunistickému rezimu vyhovoval. A tak i komunisti v Ceskoslovensku, rov-

2 HOFFNE, . Arbeit - Eigentum — Mitbestimmung. Ausgewdhlte Schriften. Band 4. Schoeningh Fer-
dinand, 2019, s. 151 - 152.

2 CERNIK, V., VICENIK, J. Spor o Marxa z pohladu metodolégie spolo¢enskych vied. In: DINUS, P.
a kol. Spor o Marxa. Bratislava: VEDA, 2011, s. 25.
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nako ako v inych krajinach sovietskeho bloku, preberaju nekriticky a nerealisticky
marxisticko-leninskd ideoldgiu a sovietsku doktrinu s ciefom nastolit komunizmus
a odstranit vykoristovanie.

Myslienky o odumreti, resp. odstraneni sukromného vlastnictva, preberaju da-
lej aj Lenin,* Stalin®® a sovietska pravna veda® a rovnako ako v ostatnych $tatoch
sovietskeho bloku, tak i v Ceskoslovensku sa zmeny vo vlastnickom prave stali z4-
kladom pre ideologicky podfarbené zasahy do tradi¢nych institatov sukromného
prava.

3. Reforma obcianskeho prava a vlastnicke pravo

Za asi najmarkantnejsiu premenu v odvetvi sukromného préava je potrebné pova-
zovat najmé nové vymedzenie vztahu medzi socialistickym $tatom a jednotlivcom,
ktoré sa o. i. dotklo aj sikromného vlastnictva, teda i ob¢ianskeho prava, ktoré malo
byt pod vplyvom marxizmu-leninizmu odstranené, ako konstatoval Z. Fierlinger,
predseda vlady: ,,Socialisticky pravny poriadok neuzndva v oblasti hospoddrskej ni¢
stikromné. Vietko je verejnoprdvne. NemoZe byt teda ako skor zdkladom obcianskeho
prava pravo rimske, opierajiice sa o sikromné vlastnictvo vyrobnych prostriedkov.“*

» Lenin v liste ludovému komisarovi Kurskému pise: ,, My nic ,soukromého’ neuzndvime, pro nds je
vSechno v hospoddrské oblasti vefejnoprdavni“. KNAPP, V. Aktudlni problémy systému ceskosloven-
ského prava. Pravnik. CXXIX, 1990, 11, s. 964.

Stalin opusta Marxovu tedriu o zruseni sukromného vlastnictva. Marxovu tézu o pozitivnom
zru$eni sukromného vlastnictva v druzstevnych a tcastinnych podnikoch so §tatnou pomocou
a kontrolou proletariatu nahradza svojou tézou o jeho negativnom zruseni cestou zo$tatnenia, resp.
zov§eobecnenia sikromného vlastnictva kontrolovaného stranickou byrokraciou a namiesto rozvi-
nutia Marxovej tézy o tllohe trhu v regulovani obehu tovarov sa v nej presadila Stalinova téza o na-
hradeni trhovej regulacie administrativne direktivnym sposobom. V kontexte uvedeného méozeme
teda vyvodit, Ze Stalinov vyklad marxizmu-leninizmu, ktory sa pokladal za dogmu, sa odklonil od
pdvodného udenia Marxa, ktory svoje ucenie povazoval za historicky podmienenu analyzu prob-
lémov. Marx, podla nagho nézoru, takyto vyvoj nemohol v kontexte svojej doby ani predpokladat.
Ideoldgia stalinizmu viedla k podstatnej destrukcii Marxovho pokusu o nekapitalistickt cestu roz-
voja spolo¢nosti. CERNIK, V., VICENIK, J. Spor o Marxa z pohladu metodolégie spolo¢enskych
vied, s. 25.

2

N}

Napriklad Pasukanis sa venuje aj otdzke prava slobody, pravu na vlastnictvo a dochddza k rov-
nakému nazoru ako Marx v spise O zZidovskej otdzke. I podla neho individudlne pravo na Zivot,
sloboda a vlastnictvo nemaju absolutnu ani abstraktnu existenciu, ale existuju len preto, Ze ich tat
chrani. Stat garantuje ich ochranu, preto sti v moci $tatu bez obmedzeni. Zaroven skiima podrobne
i samotny institat vlastnictva a tvrdi, Ze pravna veda si nevie s tymto institatom poradit, a preto
institat sutkromného vlastnictva vymedzuje vylu¢ne negativne, ako zdkaz uzivat vec niekym inym
ako vlastnikom. Pasukanis tvrdi, Ze vztah prévneho subjektu k veci musi byt definovany ako vztah
k inym pravnym subjektom a nie k veci samej. Pozri blizsie MARX, K. Zur Judenfrage. MEW.
Band 1. Berlin: Dietz, 1956, s. 347 — 377; REICH, N. Marxistische Rechtstheorie zwischen Revolu-
tion und Stalinismus. Das Beispiel Pasukanis. In: Kritische Justiz, 1972, s. 100 a nasl.

FIERLINGER, Z. Za socialisticky pravni rad. Prdvnik, 1950, ¢. 4, s. 428. Citované podla BELOV-
SKY, P. Obcanské pravo. In: BOBEK, M., MOLEK, P, SIMICEK, V. (eds.). Komunistické prdvo
v Ceskoslovensku. Kapitoly z déjin bezprdvi. Brno: Masarykova univerzita, 2009, s. 426.
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Z&klad pre reformu obc¢ianskeho prava vratane vlastnickeho prava polozila Usta-
va z 9. maja (dalej len ,,ustava), ktora predznamenala nové pojatie §tatu a prava, ale
aj novu upravu vlastnictva ako takého. ,Prdvo a stdt se nedd od sebe oddélit. Souvisi
spolu a vznikaji soucasné. Proto bylo treba nové pravni tpravy, vztahujici se na zcela
nové spolecenské pomeéry, upravujici zcela novy typ spolecenského vlastnictvi, uprav-
ujici zcela nové vztahy mezi lidmi, kde pracovni sila, clovék, nejcennéjsi kapitdl lidské
spolecnosti, prestavd byt zboZim. Proto bylo tieba odstranit starou vykotistovatelskou
pravni upravu, proto boj proti burZoazii od r. 1945 a boj proti pokusiim o obnovu
kapitalismu byl také bojem proti burZoaznimu pravu, bojem za lidové demokraticky
fad.“*” A tak uz ustava deklaruje, Ze vSetko hospodarstvo ma slazit verejnému za-
ujmu a hospodarska ststava je primdrne zaloZzena na znarodneni nerastného bo-
hatstva, priemyslu, velkoobchodu a penaznictva; na ochrane drobného a stredného
podnikania a na nedotknutelnosti osobného majetku. Zaroven sa do ustavy pretavil
zémer prezentovany uz v marci 1948 ministrom polnohospodarstva J. Durigom, kto-
ry planoval kone¢nu upravu pozemkovej drzby so zdoéraznenim, ze ,pdda patri tym,
ktori na nej pracujii“.*® S uvedenym suviselo i stanovenie najvyssieho vymeru pody,
ktory mohol byt v sikromnom vlastnictve, na vymeru nie viac ako 50 ha. Znarodne-
nie sa tak stalo sucastou prechodu v ramci komunistického rezimu a taktiez sucastou
socialistickej ekonomickej reformy.

V casti Prava a povinnosti ob¢anov tstava garantovala, Ze kazdy ob¢an moze na-
dobudat nehnutelnosti a iny majetok, vykonavat zarobkovu ¢innost na akomkolvek
mieste v Ceskoslovensku.” Okrem garancie, Ze vlastnictvo méze byt obmedzené len
zakonom, z ustavy plynuli i povinnosti smerom k sukromnému vlastnictvu. Kaz-
dy obc¢an bol povinny pracovat podla svojich schopnosti a svojou pracou prispievat
k prospechu celej spolo¢nosti, neskodit zaujmom spolo¢nosti a usmernovat vykon
vlastnickeho prava podla jednotného planu pre narodné hospodarstvo.*

Uz ustava upravovala zvySenu ochranu socialistického vlastnictva a hospodarskej
zakladne $tatu, ¢o je zrejmé z toho, Ze vyrobné prostriedky ako také mohli byt len
v socialistickom vlastnictve, teda bud v druzstevnom, alebo v ndirodnom vlastnictve.
K naplneniu tejto ulohy cestou kolektivizacie a zriadovania jednotnych rolnickych
druzstiev malo napomoct i opustenie zasady superficies solo cedit® a dvojtazové-

» Schodza UNZ z 25. oktébra 1949, vystiipenie spravodajcu posl. Dr. Bartuska [online]. [cit. 2022-09-
30]. Dostupné na internete: https://www.psp.cz/eknih/1948ns/stenprot/049schuz/s049001.htm

3 Schodza UNZz21. marca 1948, vystipenie ministra polnohospodarstva Duriga [online]. [cit. 2022-
09-30] Dostupné na internete: https://www.psp.cz/eknih/1946uns/stenprot/100schuz/s100001.
htm

31§ 8 Ustavy 9. méja (istavny zakon &. 150/1948 Zb. Ustava &eskoslovenskej republiky).
2 §8a§9 Ustavy 9. mdja (istavny zdkon & 150/1948 Zb. Ustava Eeskoslovenskej republiky).

33 Zasada superficies solo cedit stanovuje, ze vetky stavby ¢i iné objekty, ktoré sa nachddzaju na po-
zemku a st pevne spojené so zemou, patria neoddelitelne k tomuto pozemku. Vlastnik pozemku
je teda vidy zaroven vlastnikom vsetkych stavieb na pozemku. Podla § 155 OZ 1950: Vlastnikom
stavby moze byt osoba rozdielna od vlastnika pozemku, doslo k opusteniu tejto zasady, ¢o suvi-
selo s kolektivizaciou a tym, Ze druzstva ako také hospodarili na pozemkoch, ku ktorym zostalo
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ho nadobudania vlastnickeho prava k nehnutelnostiam, pretoze vlastnicke pravo sa
podla novej tpravy prevadzalo uz samotnou zmluvou. To viedlo k degradacii vyzna-
mu katastra nehnutelnosti.**

Ustava otvorene deklarovala nové predstavy o funkcii vlastnickeho prava, kto-
ré mali smerovat k likvidacii sikromného vlastnictva na tukor ,,novych® spolocen-
skych foriem vlastnictva ($tatne a druzstevné), pricom osobné vlastnictvo malo byt
len vysledkom osobnej prace, rovnako ako nové predstavy o hospodarskej ulohe
$tatu a prava v centralne riadenom narodnom hospodarstve. A prave novy Obcian-
sky zakonnik mal rozbit tradi¢né instituty a nahradit ich novymi, ktoré by zodpo-
vedali novému spoloc¢ensko-hospodarskemu usporiadaniu, ktorého jedinym cielom
bolo podrobenie si vsetkych vyrobnych prostriedkov a vyrobnych sil, vratane celej
sukromnej sféry obc¢anov. Zachovanie ¢o i len nejakej sikromnej sféry ¢loveka bolo
pre komunisticky rezim tplne neprijatelné.

Novy Obc¢iansky zakonnik bol prijaty 25. oktébra 1950 ako zékon ¢. 141/1950 Zb.
(dalej len ,,OZ®), ktory ustanovuje za svoje zakladné piliere paradoxne socialistické
vlastnictvo: ,, Nové hospoddrské poméry nasi spolecnosti nasly své vyjadreni predevsim
v pravni upravé vlastnickych vztahii. Zndrodnéni naseho primyslu, penéZnictvi a pod-
statné cdsti nasi distribuce a dopravy znamend odstranéni vykotistovini clovéka clove-
kem. Pravné vyjadreno to znamend, Ze se tento zndrodnény majetek stavd vlastnictvim
statu, vlastnictvim pracujiciho lidu, socialistickym statnim vlastnictvim. Socialistické
vlastnictvi, t. j. statni vlastnictvi a vedle ného vlastnictvi druzstevni je zdkladnim pili-
fem naseho nového obcanského zdkoniku.“>

Novy Ob¢iansky zakonnik zaviedol nové vymedzenie vztahu medzi socialistickym
$tatom a jednotlivcom, ob¢ianskopravne vztahy stracaju svoju dominanciu a opusta
saitradi¢né chapanie sukromného vlastnictva. Tradi¢né chdpanie sukromného vlast-
nictva ako prava absolitneho v zmysle nadvlady nad vecou, ktorého uprava v tom-
to kontexte vychadzala z obc¢ianskych zakonnikov 19. stor. (vplyv rimskeho prava),
bolo zavrhnuté ako ucelové, zastaralé a individualistické, ale najma nezodpoveda-
juce programovej vizii komunistického rezimu a ideoldgii marxizmu-leninizmu.*
Okrem opustenia tradicného pojatia institatu vlastnictva dochadza i k opusteniu
dualizmu prava® a obcianske pravo sa redukuje v podstate len na upravu majetko-

vlastnicke pravo ich pévodnym vlastnikom. Uvedené este skomplikovalo ustanovenie Ob¢ianskeho
zékonnika 1950, ktoré zaradili stavby taktieZ za nehnutelnosti.

3 GABRIS, T. Dejiny prava na Slovensku po roku 1945 [online], s. 44 [cit. 2022-09-30] Dostupné na
internete: https://www.flaw.uniba.sk/fileadmin/praf/Pracoviska/Katedry/KPDPK/Sylaby/Dejiny_
prava_na_Slovensku_po_roku_1945.pdf

3 Schodza UNZ z 25. oktébra 1949, vysttipenie spravodajcu posl. Dr. Bartuska [online]. [cit. 2022-09-
30] Dostupné na internete: https://www.psp.cz/eknih/1948ns/tisky/t0519_00.htm

36 BELOVSKY, P. Ob&anské pravo. In: BOBEK, M., MOLEK, P, SIMICEK, V. (eds.). Komunistické
pravo v Ceskoslovensku. Kapitoly z déjin bezprdvi. Brno: Masarykova univerzita, 2009, s. 440. ISBN
978-80-210-4844-7.

7 Knapp bol toho nézoru, ze stkromné pravo, resp. dualizmus prava by sa tak mohli stat utociskom
ideologického nepriatela socializmu. KNAPP, V. Pravo vefejné a soukromé. Pravnik, 1950, s. 82. Po-
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vého prava - vecné prava a zavazky — a stava sa nastrojom na presadzovanie hospo-
darskych a ideologickych cielov.*

Obc¢iansky zakonnik rozliSoval vlastnicke pravo a vecné prava k cudzej veci, kto-
ré zahrnali pravo stavby, vecné bremena, ktoré obmedzuju vlastnika veci v prospech
niekoho iného, a to tak, Ze vlastnik je povinny bud nieco trpiet, alebo sa nie¢oho zdr-
zat, alebo nieco robit (pravo pozivania a pravo uzivania pre vlastnua potrebu ¢i vyme-
nok sluziaci na zabezpecenie rodi¢ov po odovzdani polnohospodarskej usadlosti ich
detom), zalozné a zadrzné pravo.

4. Kolektivne a individualistické formy vlastnictva
podla novej upravy

Nova pravna uprava obcianskeho prava reflektovala tstavu v kontexte novych vlast-
nickych foriem a rozliSovala vlastnictvo socialistické, teda $tatne a druzstevné vlast-
nictvo ako druhy kolektivneho vlastnictva, a vlastnictvo osobné a sikromné ako for-
my individualneho vlastnictva.* Dominantné postavenie a v podstate neobmedzenu
ochranu poskytoval pravny poriadok len kolektivhym formdam. Uvedené suviselo
s dominanciou verejného poriadku a dominanciou verejného zaujmu pracujucej
triedy ako vacsiny na budovani socializmu, ktory mal stat nad zaujmom stkrom-
nym, ¢i uz zaujmom jednotlivca, alebo zaujmom kolektivu, pretoze takéto zaujmy
boli podla vtedajsej mienky vzdy v zaujme sukromnych vlastnikov, teda kapitalistov,
ako aj vsetky zaujmy, aj verejné mali v kapitalizme smerovat vzdy len k ochrane ich
sukromného vlastnictva.*

Sukromné vlastnictvo sa malo podla novej pravy v Obcianskom zakonniku spra-
vovat ustanoveniami danymi pre vlastnicke pravo, pokial z nich nevyplyva, Ze platia
len o vlastnictve socialistickom alebo osobnom. Stikromné vlastnictvo nebolo vy-
hlasené za nedotknutelné a ochrana sa tykala len ochrany pred neopravnenym za-

zri blizsie aj KNAPP, V. Predmét a systém Ceskoslovenského socialistického prdava obcéanského. Praha:
Nakladatelstvi CAV, 1959.

»Z analysy soulasné vyvojové etapy a z tendence dalsiho vyvoje plyne, Ze novy obcansky zdkonik bude
upravovat nové obcansko-pravni vztahy obcanii. Proto bylo z obcanského zikonika vylouceno privo
rodinné jiz kodifikované, které upravuje spolecenské vztahy clovéka k manzelstvi i k rodiné. Proto ne-
bylo kodifikovdno zvldstni prdavo obchodni, které bylo pravem privilegovanych vrstev kapitalistického
stdtu. Proto tam nebylo pojato prdvo pracovni, nebot dfivéjsi ¥dd to odivodrioval a ostatné to vyjadrio-
valo jeho podstatu. Za kapitalismu byla pracovni sila zboZim a stavala se predmétem koupé a prodeje
stejné jako jiné zbozi. V nasi nové spolecnosti, kde prdce stdvd se véci, slavy a hrdinstvi, budou pra-
covni poméry upraveny ve zvldstnim kodexu prdce“. Schodza UNZ z 25. oktébra 1949, vysttpenie
spravodajcu posl. Dr. Bartuska [online]. [cit. 2022-09-30] Dostupné na internete: https://www.psp.
cz/eknih/1948ns/stenprot/049schuz/s049002.htm

Pozri blizsie JUDA, V. Mnohorakost foriem vlastnictva v Ceskoslovenskej socialistickej vede ob-
¢ianskeho prava. Vplyv klasikov marxizmu-leninizmu na budovanie pojmu socialistické vlastnic-
tvo. In: KLUKNAVSKA, A. (ed.). Vplyv marxisticko-leninskej ideoldgie na prdvo v Ceskoslovensku
v rokoch 1948 - 89. Marx stdle Zivy! K prehodnoteniu ucenia K. Marxa v sii¢asnom pravnom a eko-
nomickom mysleni. Zbornik prispevkov. Bratislava: Wolters Kluwer SR, 2021, s. 41 - 67.

4 KNAPDP, V. Prdvo verejné a soukromé, s. 82.
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sahom, ktor4 bola obmedzena vzhladom na dominanciu socialistického vlastnictva
a vzhladom na obmedzenia volného nakladania so sukromnym vlastnictvom, napr.
nezastavané pozemky boli povazované za vyrobny prostriedok a mohli sa prevadzat
len na $tat alebo na socialistickt organizaciu na to osobitnym predpisom opravne-
ni.#! Dal$im obmedzenim bolo to, Ze zaloZné prava a vecné bremena mohli vznikat
len zo zékona.

Ustava taktiez ustanovovala, Ze osobny majetok je nedotknutelny a proklamova-
la, Ze nedotknutelny je najmé majetok osobnej spotreby, uspory z prace a dedicstvo.
Vzorom pre tdto dpravu ,,osobného vlastnictva® bola sovietska ustava z roku 1936,
ktora stanovila: ,,Osobni vlastnické obcanu na své pracovni diichody a tispory, na obyt-
ny dum a vedlejsi domdci hospodarstvi, na predmeéty domdciho hospodarstvi a domd-
ci potreby, na predméty osobni spotieby a osobni pohodli, stejné jako dédické pravo na
osobni viastnictvi obéanu je chranéno zdakonem.“* V osobnom vlastnictve podla Ob-
¢ianskeho zakonnika mohli byt najmé predmety domacej a osobnej spotreby, rodin-
né domceky* a tspory nadobudnuté pracou (osobny majetok).

Obmedzenia platili aj pre osobné vlastnictvo. Vyznamné obmedzenie predstavo-
valo ustanovenie § 129 OZ, podla ktorého v osobnom vlastnictve mohol byt len je-
den rodinny domcek. Osobny majetok mal byt nedotknutelny, avsak napr. podla
§ 130 ods. 2 OZ veci nahromadené v rozpore so zaujmom spolo¢nosti nad mieru
osobnej potreby vlastnika, jeho rodiny a domacnosti, nepozivali ochranu osobné-
ho vlastnictva, teda neboli nedotknutelné. Za neodévodneny zasah do slobody mat
majetok je potrebné zaradit aj zavedenie institatu bezpodielového spoluvlastnictva
manzelov ako kogentnej tpravy a jedinej moznej pravnej formy pre tpravu tychto
majetkovych vztahov manzelov bez moznosti zmluvnej modifikacie.*

Na osobné vlastnictvo sa zaroven nahliadalo ako na odmenu za pracu, ktoru ob-
¢an odvadza pre celok, pre socialisticka spolo¢nost a pracou nadobudnuty pévod
osobného majetku tak bol prepojeny so socialistickym vlastnictvom.

Celkova uprava sukromného vlastnictva v Obcianskom zakonniku smerovala
k vytvoreniu dojmu, ze novy rezim splnil svoju zakladnu tézu a viziu svojho progra-
mu na ceste k vyssej faze usporiadania spolo¢nosti a ,,zato¢il“ so sitkromnym vlast-

4

Az na stanovené vynimky nemohol stukromny vlastnik podla § 491 ods. 2 zmluvne prevadzat ne-
zastavané stavebné pozemky a navyse pri stanoveni maximalnych cien sa u pozemkov vychddzalo
z predpisov o cendch z roku 1939.

Stalinska tstava. Praha: 1950. Citované podla BELOVSKY, P. Obcanské pravo, s. 449.

4

S

# Gabri$ poukazuje, Ze aj pouzitie zdrobneniny ,,doméek malo uréite naznacit skromnost stavby.

§ 198 navyse spomina aj ,,zahradku.“ Pojem ,,domcek® sa pouziva konzistentne v celom Ob¢ian-
skom zédkonniku. Definicia ,doméeka“ je uvedend v § 128 ods. 1 a 2. ,Rodinny domcek je obytny
dom, v ktorom aspori dve tretiny podlahovej plochy vsetkych miestnosti pripadajii na byty. Rodinny
miestnosti moze mat, ak vihrn ich podlahovej plochy neprevysuje 120 m? z obytnych kuchyr sa do
tohto tihrnu zapocitavajii len plochy, o ktoré vymera kuchyne prevysuje 12 m*. Za podmienok uvede-
nych v odseku 1 sa za rodinny doméek povaZuje aj obytnd cast rolnickej usadlosti.“

CIZKOVSKA, V. Vlastnické svoboda a ob¢anské pravo v socialistické spole¢nosti. Pravnik. 1968,
CVII, ¢.9,s. 794 — 795.

4
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nictvom, ktorého existencia bola pre komunisticky rezim neprijatelna. Nova regu-
lacia nadobudania individualneho vlastnictva tak mala potlacit majetkové rozdiely
v spolo¢nosti a pripravit fudi na prechod k $tatnemu zriadeniu bez individualneho
majetku, kde vSetky osobné potreby, ktoré v socialistickych podmienkach ma este
uspokojovat institat osobného vlastnictva, budu zaistované prostrednictvom spolo-
¢enského ,kolektivneho* vlastnictva.** Podla V. Cizkovskej bol v praxi ¢eskosloven-
ského prava sukromny vlastnik jednoznacne diskriminovany oproti osobnému tym,
ze sukromné vlastnictvo bolo natolko obmedzené, ze nemozno hovorit o majetkovej
slobode ako zaklade jeho pravnej upravy.*

Vtedajsej pravnej vede sa nepodarilo vymedzit defini¢né rozdiely medzi osobnym
a sukromnym vlastnictvo a problémy v tejto oblasti zotrvavali po celt dobu existen-
cie ,realneho socializmu“* Hlavnym identifika¢nym znakom pre odliSenie socia-
listického vlastnictva od inej formy bol charakter predmetu vlastnickeho prava, t. j.
majetok, pricom zdrojom osobného vlastnictva mohla byt iba praca a neskor i tcel
vyuzitia (osobna potreba alebo zisk).

Z uvedeného mozeme jednoznacne vyvodit, Ze uprava sukromného prava po
roku 1948 opustila autonémiu vole subjektov, ktora je vnimana ako princip hla-
sajuci, ze nikto sa nemodze ocitnut v urcitom pravnom postaveni proti svojej voli
a tiez ako prirodzenopravna sloboda volu vyjadrit a slobodne realizovat.*® S uvede-
nym uzko stvisi i sloboda vlastnictva, ktora je neoddelitelnym prvkom sukromnej
sféry jednotlivca. Prave prirodzeny charakter vlastnickeho prava sa nestotoznoval
s ideou marxisticko-leninskej ideoldgie, pretoze vlastnicke pravo a slobodu nakla-
dania s majetkom pokladali za ucelovy nastroj kapitalizmu sliziaci len kapitalizmu
a stkromnym zaujmom vykoristovatelov. ,, Panstvo nad vecou® muselo byt podria-
dené socialistickej regulacii, ktora mala spolo¢nost a jej obyvatelov pripravit na pre-
chod ku komunizmu, kde individudlne a sukromné nebude existovat. Nakoniec mal
i jednotlivec stratit svoju moznost slobodného osobného rozvoja a akejkolvek su-
kromnej sféry, aj tej najosobnejse;.

45 Pozri blizéie BELOVSKY, P. Obéanské prdvo, s. 448 — 454.
4 CIZKOVSKA, V. Viastnickd svoboda a obéanské prdvo v socialistické spole¢nosti, s. 794 — 795.

>

47 Zaoberali sa napriklad otazkou, ¢i rolnik, ktory hospodari na svojej pdde moze plody, ktoré zis-

kal obrabanim p6dy nadobudat do sukromného vlastnictva. Vyznam mala i otdzka nadobudnu-
tia veci nepoctivo ,,majetok ziskany z nepoctivého zdroja nepoziva ochranu osobného vlastnictva.
Nepoctivo nadobudnuté veci boli povazované za sikromné vlastnictvo®. Pozri blizsie KNAPP, V.,
PLANK, K. Osobné vlastnictvo. Prdvny obzor. 1952, s. 418.

8 Slobodna moznost mat ¢i nadobudat a vyuzivat majetok (vlastnicka sloboda); slobodna moznost
nakladat s majetkovymi hodnotami a pravami; slobodnd moznost rozvoja osobnosti ¢loveka a jeho
tvorivej dusevnej ¢innosti, ako aj rozhodovanie o svojom majetku pre pripad smrti. Pozri blizsie
LAZAR, J. Zdklady obcianskeho hmotného prdva I. Bratislava: TURA EDITION, 2004, s. 15.
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Zaver

Ked Marx a Engels prichddzaju so svojou tézou o odstraneni sikromného vlastnic-
tva, vtedajsia spolo¢nost ju vnima s nevélou a je velmi pravdepodobné, Ze vtedy si asi
nikto nevedel predstavit zrusenie, resp. obmedzenie sukromného vlastnictva a auto-
némiu vole. Po skonceni druhej svetovej vojny a po Vitaznom februari 1948 sa tie-
to tézy stdvaju nielen v Ceskoslovensku, ale aj v ostatnych $tétoch sovietskeho bloku
realitou.

Za najvyznamnejsie zasahy do sukromného prava moézeme s poukazom na uz
uvedené zaradit snahu o odstranenie tradi¢nych principov kontinentalneho ponatia
ius civile vybudovaného na zaklade rimskeho prava; odstrdnenie tradi¢ného prav-
neho dualizmu rozli$ujuceho pravo sukromné a verejné; centralizmus a kogentnud
pravnu upravu; snahu o potlacovanie individualizmu a presadzovanie kolektivizmu;
triedny charakter prava; redukciu tradi¢ne rozsiahlej civilistickej matérie a ztzenie
ob¢ianskeho prava na majetkové pravo; presadzovanie hospodarskych a ideologic-
kych cielov a prehnant snahu o zjednodusovanie pravnej Gpravy.

Obmedzenie samotného vlastnickeho prava bolo komunistami prezentované ako
prednost, ktora mala zaistif najvyznamnejsie vyrobné prostriedky, ktoré mali zo-
stat v rukach pracujuceho Tudu (triedny charakter) a sluzit verejnému zaujmu celej
spolo¢nosti na ceste k vyssej forme usporiadania ludskej spolo¢nosti - komunizmu.
Tento ciel mal byt o. i. dosiahnuty prave zrusenim stikromného vlastnictva, resp.
jeho obmedzenim, preto Ustava 9. méja a nésledne Ob¢iansky zékonnik z roku 1950
reflektuju tieto nové poziadavky do novej tpravy vlastnickych vztahov, v ktorych do-
minantné postavenie a garantovanu ochranu malo len socialistické vlastnictvo.
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Prava Zien na rodinny fideikomis v druhej
Polskej republike vo svetle v§eobecnych zmien
obcianskeho prava

Women’s Rights Towards Family Fideicommissa
Assets in the Second Republic of Poland
in the Light of the General Civil Law Changes

Dr. Tomasz Kucharski'

Nicolaus Copernicus University of Torun, Faculty of Law and Administration

Abstrakt: Rodinny fideikomis bol pravny institat, ktory predstavoval v ranonovovekej Eu-
répe vysledok reinterpretacie klasického rimskopravneho konstruktu. Rodinné fideikomisy
v Polsku boli ¢astou rodinného majetku. I$lo o nehnutelnosti a hnutelné veci vynaté z via-
cerych vSeobecnych pravidiel stkromného prava (najma vlastnickeho, zavazkového a de-
di¢ského). Pravo zriadit fideikomis mal ob¢an muzského pohlavia ($lachtic alebo mestan)
s plnou spdsobilostou na pravne tkony. Fideikomisy neboli predmetom klasického dedenia
a ich rozdelenie, predaj alebo pouzitie na ucely hypotéky bolo zakazané. Iba jeden muzsky
rodinny prislu$nik bol opravneny spravovat fideikomis ako spravca, ¢o o¢ividne znevyhod-
novalo ostatnych muzskych a vSetkych zenskych rodinnych prislusnikov. Autor sa v prispev-
ku venuje pravnej situdcii zien v rodinach s fideikomismi. Ich préva na fideikomis boli mini-
malne; v§eobecne boli v tejto stvislosti vylucené z akéhokolvek vplyvu alebo rozhodovania.
Nebolo im umoznené, aby sa (az na zriedkavé vynimky) stali formalnymi ,,spravcami® fi-
deikomisov. Manzelky spravcov a ich dcéry mali vSak ndrok na urcité finanéné vyhody. Au-
tor sa prispevkom snazi poukézat na to, ako zmeny v postaveni Zien na zaciatku 20. storocia
ovplyvnili nazeranie na fideikomisy a ich praktické vyuzivanie. Analyza pokryva obdobie
medzivojnového Polska s i¢innym pruskym a nemeckym pravom (tiez v$ak s prihliadnutim
na konkrétne ustanovenia polského prava — najma zakon z roku 1921). Autor analyzuje prav-
ne ustanovenia a spisy odvolacich sudov, ktoré ziskal z archivov deponovanych pri suidnom
dohlade nad fideikomismi. Autor zéroven poukazuje na praktické problémy a tazkosti zien
z rodin so zriadenymi fideikomismi.

KIucové slova: rodinné fideikomisy; Allgemeines Landrecht of the Prussian Kingdom; BGB;
polské pravo; prava zien; majetkové pravo; dedicské pravo.

Abstract: The family fideicommissa was a legal institution invented and justified in early
modern Europe by reinterpreting classical roman law construction. Family fideicommissa
were certain assets of family fortune — estates and movables, excluded from many general
rules of civil law (especially property, obligation, and inheritance). A male citizen (prefer-
ably nobleman or bourgeois) with full legal capacity was entitled to establish fideicommissa

! E-mail: t_kucharski@umk.pl
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as a founder. Fideicommissa assets were not inheritable; their division, selling, or using as
a mortgage, were prohibited. Only one male family member was entitled to manage the fi-
deicommissa assets as a trustee, with the apparent disadvantage of other male and all female
family members. The paper is devoted to situations of women from the fideicommissa fami-
lies. Their rights towards fideicommissa assets were minimal; they were generally exclud-
ed from any influence or decision-making. It was also impossible for them (with rare ex-
ceptions) to become formal fideicommissa ‘trustees. Wives of trustees and their daughters
were entitled to certain financial benefits and claims. The author tries to present how general
changes in women’s position in civil law at the beginning of the 20" century affected the idea
and practical functioning of family fideicommissa. The analysis covers Interwar Poland un-
der Prussian and German law (and also particular Polish provisions - especially the Law of
1921). The analysis covers legal provisions and files of the appeal courts acquired from archi-
val research due to court supervision over various fideicommissa. The author tries to show
some practical problems and struggles of women from fideicommissa families.?

Keywords: Family Fideicommissa; Allgemeines Landrecht of the Prussian Kingdom; BGB
Civil Code; Polish Law; Women's Rights; Property Law; Inheritance Law.

1. Introduction - the essence of the family fideicommissum

The process of creating family fideicommissa in the German States in the early mod-
ern period was initially of dependent nature - it was shaped by patterns originat-
ing from Spain and the Apennine Peninsula.” However, the further development
of this phenomenon in the particular German States and in German legal culture,
was given a specific character over time. This resulted from the development of Ger-
man legal doctrine on the basis of the applied Roman law.* Therefore, the abstract
perception of the nature and construction of fideicommissa in Germany in the nine-
teenth and early twentieth centuries differed significantly from other legal systems in
Europe. However, the basic features of the concept remained common to the whole
European legal culture. These common features of family fideicommissa in the Eu-
ropean legal culture of early modernity are: 1) Purpose, namely that of preserving
the family estate intact for the generations to come, so as to ensure the family would
keep the appropriate social status. 2) A specific procedure and form of their creation,
via an act at law of its founder’s, with the consent of the state. After the founder’s
death, it was impossible for the current trustee to change the nature of the fideicom-

% The presented article was prepared for the scientific project, financed by the Polish National Sci-
ence Centre (NCN), the OPUS 13 program, No 2017/27/B/HS5/02679, entitled Family fideicom-
missa in the Second Republic of Poland in the light of civil court judgments. History of functioning
a feudal legal institution in the legal system of a modern state.*

3 Especially valuable theoretical remarks, see: ZOLL, E, WASILKOWSKI, J. (ed.). Encyklopedja
podreczna prawa prywatnego: zatozona przez Henryka Konica, t. 2, Ksiggi wieczyste — ordynacje
rodowe. Warszawa: Instytut Wydawniczy Bibljoteka, 1936, p. 1223; SOJKA-ZIELINSKA, K. Fi-
deikomisy familijne w prawie pruskim (w XIX i pocz. XX w.). Warszawa: Wydawnictwa Uniwer-
sytetu Warszawskiego, 1962, p. 7-11.

* SOJKA-ZIELINSKA, K. Fideikomisy familijne w prawie pruskim (w XIX i pocz. XX w.), p. 7-58.
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missum property; such change was either forbidden or required the consensus of all
the male family members. 3) Granting all the fideicommissum assets to one person
(the trustee), who did not have full property rights to them. 4) Excluding the fidei-
commissum assets from the inheritance order, both statutory and testamentary, they
were acquired on different principles resulting from the founding act (they were not
inherited from the trustee as from a natural person). 5) A limited ability to dispose
of or encumber the assets, to a varying degree, from prohibiting alienation and en-
cumbrance to more flexible solutions.®

In Prussia, family fideicommissa developed, as throughout Germany, as early as
in the 16" century. However, only the regulations of the Allgemeines Landrecht for
the Prussian Kingdom of 1794 [hereinafter referred to as the ALP] were of crucial
importance for shaping the specificity of Prussian fideicommissum, both in terms of
substantive and procedural aspects. Particularly important are the regulations con-
tained in Part 2, Title 4 [On common family rights], in Chapters: 3 [On entailed es-
tates]; 4 [On succession order in the case of the entailed estate] and 5 [On separation
between the successor of the entailed estates and heirs of the last holder].® It would be
a truism to say that at the time of the publication of many ALP regulations, they
have already been anachronistic.” The problem of the inadequacy of their solutions
increased with the dynamic development of more and more complex forms of eco-
nomic life in the course of the 19" century. The ALP regulations were therefore mod-
ified and supplemented in later acts quite often during the 19" century. From the
practical point of view, the most important law of this type, significantly modify-
ing the regulations regarding family fideicommissa, was the Act entitled The law on
family resolutions at family fideicommissa, family foundations and fiefdoms of 15 Feb-
ruary 1840,® which created the new issue of performing legal acts under the fidei-
commissum by a ‘trustee’ with the consent of the closest male family members - “ex-
pectants” in the form of family resolutions. The second Act was also issued in 1840.
It referred to family fideicommissa, fideicommissum substitutions and family founda-
tions in the Duchy of Silesia of 15 February 1840, which extended the ALP provisions
to the Silesian province,’ and the third Act concerned the jurisdiction of the judicial
authorities in the cases of family fideicommissum of 5 March 1855 (regulated the ju-
risdiction of courts and supervision over fideicommissa)."

5 NAWORSKI, Z., KUCHARSKI, T., MOSZYNSKA, A. Fideikomisy familijne w Drugiej Rzeczypos-
politej — gtéwne postulaty badawcze. Czasopismo Prawno-Historyczne, 72/1, 2020, p. 27-43.

¢ For the purposes of the paper, the Polish translation was used: Powszechne Prawo Krajowe dla
Patistw Pruskich. Poznan: Wilh. Deker i Spotka, 1826, t. 1 - IV.

7 General Characteristic of APL, PADOA-SCHIOPPA, A. A history of law in Europe, Cambridge:
Cambridge University Press, 2017, p. 427-428.

8 Official texts — German and Polish language versions in the bilingual set of Prussian laws for the
Grand Duchy of Poznan: Gesetz-Sammlung fiir die Koniglichen Preussischen Staaten, 1840, No 3,
2070 [further as: Gesetz-Sammlung].

° Gesetz-Sammlung, 1840, 3, 2071.
10 Gesetz-Sammlung, 1855, 9, 4178.
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This legal status was maintained after the unification of Germany, as well as after
the entry into force of the modern codification of German Civil Law - the Ger-
man Civil Code BGB of 1896. Pursuant to Article 59 of the provisions introducing
the Code, “it shall be without prejudice to the provisions contained in national laws
referring to fiefdoms [...] or to family goods’ Article 60 of this Act stated, that the
‘national’ Prussian mortgage laws were maintained,' as well as regulations restrict-
ing the trade in certain goods (BGB provisions on the purchase of goods from an
unauthorized person were applied thereto)."

The Second Republic of Poland has not introduced any revolutionary legal provi-
sions to regulate the issue of fideicommissum. Prussian and German laws for the for-
mer Prussian partition were supplemented only by the Act of 18 November 1921 on
family estates in the former Prussian District together with the implementing regu-
lation."” Based on a similar German law (of 1919)," it aimed at facilitating the abo-
lition of fideicommissa by virtue of a family resolution (Articles 2-7) enabling the
introduction of an administrator in the event of economic problems or improper ad-
ministration of the fideicommissa (Article 9) as well as establishing Courts of Appeal
to exercise supervisory authority over fideicommissa (Article 11). The status of Ger-
man fideicommissa in Poland and the supervision over fideicommissa located on
both sides of the border were settled by international bilateral agreements with the
Weimar Republic.'” It was only before the outbreak of World War II that the Polish
Parliament adopted laws completely abolishing family fideicommissa in Poland.'®

The following text is devoted to family fideicommissa existing in the areas of the
Second Republic of Poland in the former Prussian Partition territory (Pomerania
and Greater Poland) governed by the Prussian-German-Polish laws in the years
1921-1939. In this area, during the period under discussion, there were approxi-
mately 50 family fideicommissa. Unfortunately, archival documents referring only to
some of them were preserved in the supervisory files of the Appeal Court in Poznan
and Torun and private archives collections of fideicommissa families. These sources
will form the basis for the practical comments made in this paper.

"' On Prussian mortgage law, see SZAFRAN, E Dzialalnos¢ wladz ziemskich a hipoteka i kataster,
Warszawa: Nakladem Ministerstwa Reform Rolnych, 1930, p. 122.

12 For the purposes of the paper, the official Polish translation was used: ZABOROWSKI, T. (transl.).
Niemiecki Kodeks cywilny wraz z ustawa wprowadzajgcg. Poznan: L. Leitberg, 1899.

Dz.U. Nr 100, poz. 715. Rozporzgdzenie wykonawcze Ministra Sprawiedliwosci z dnia 31 stycznia
1922 r. do ustawy z dnia 18 listopada 1921 r. o dobrach rodzinnych w b. dzielnicy pruskiej (Dz.U.1922,
Nr 14, poz. 129).

German provisions were sometimes used as an interpretation guidelines for Polish law of 1921.
1> Uktad polsko-niemiecki o dobrach rodzinnych. Dz.UR.P. 1926, Nr. 17, poz. 99.

Ustawa z dnia 7 sierpnia 1937 r. o zniesieniu fideikomisu Pszczynskiego. Dz.U. 1937 nr. 60 poz. 474;
Ustawa z dnia 13 lipca 1939 1. 0 znoszeniu ordynacyj rodowych.
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2. Fideicommissum statutes as a source of regulation

In addition to the sources of generally applicable law regulating the general rules
of concerning fideicommissa, granting a statute by the founder (which regulated
the detailed issues of the functioning of the particular family fideicommissum), was
a formal requirement for its effective establishment. However, neither the ALP pro-
visions nor any subsequent laws clearly specified the formal requirements that such
statutes should meet. Several provisions laid down only certain guidelines on the
requirements for introducing solutions to the statutes.'” Sometimes the ALP pro-
visions, regulating fideicommissum, referred to dispositive norms - they indicated
a model solution, at the same time expressly permitting its modification in the sta-
tutes. The intention of the legislator was to ensure the possibility of flexible shaping
of the rules regulating the fideicommissum, in accordance with the will of the found-
er and the interests of the family. We find such provisions especially often in the case
of general characteristics of the rights and obligations of the trustee and the order of
succession in fideicommissa.'®

The ALP provisions in the Polish translation referred to the statutes as a “foun-
dation activity” or “foundation deed”" In the Polish Act of 1921 (art. 6), the term
“foundation deed” was also referred to in this context, in addition to the concept of
the statute. The collected source materials indicate that the statutes contained cer-
tain fixed clusters or groups of regulations. Among the most common and repeated,
were the following: lists of estates included in the fideicommissum, establishing the
official name of the fideicommissum, establishing the rules and order of succession
(and the manner of taking over the fideicommissum by subsequent trustees from the
technical point of view), the rules of the management of the fideicommissum during
the period when the trustee remains minor, the rights and obligations of the trustees
(most often in terms of permissibility of carrying out independent legal actions, and
in particular the free investment in property subject to fideicommissum or supple-
menting it with new assets), clarification of the position and rights of “expectants’,
the family council and family control bodies over the fideicommissum (e.g. forced
administrator), issues concerning supervision over the trustee and mechanisms se-
curing the financial situation of family members, finally, the rules of settlement in
the case of abolition of fideicommissum.”

17 Such solutions shall include the issues discussed below excluding damage caused by fire, which was
in principle an obligation to introduce the obligation to conclude fire insurance contracts in the
statutes.

18 ALP: Part. II, Title 4, Section 3, § 74, 134, 135, 139, 140, 142, 145, 146, 147, 164, 166, 179, 182, 189,
190.

¥ This resulted from the appropriate application of the regulations on the establishment of family
foundations adopted by APL to the establishment of fideicommissa, see ALP: Part II, Title 4, Sec-
tion 3, § 62.

% The majority of fideicommissa statutes was lost. In Polish archives I was able to find only a few:
Statute of the Fideicommissum of the Bieler family with regard to the Melno estate. State Archive
in Poznan [further: SAP]. Appeal Court of Poznan [further: ACP], No 771, no pag; Statute of the
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3. Legal situation of women in the case of family fideicommissa
pursuant to applicable statutory provisions of law

A characteristic feature of the succession in the case of family fideicommissum within
the entire European legal culture was the complete exclusion of women from acquir-
ing it. Such a solution was considered a natural consequence of the adopted patri-
archal system of family law. A woman, through marriage, “left” her own family and
joined her husband’s family, which was symbolized by taking his surname. Mean-
while, the estates subject to fideicommissum were to secure the prestige and position
of the founder’s family. Consequently, the principle expressed in the APL provisions
was that in the absence of patrilineal descendants of the male line of the family, i.e.
none of the male line members of the family descending from the founder was alive,
the fideicommissum would be abolished by the law itself. The estates subject to fidei-
commissum were then transformed into the full property of the last trustee.?* How-
ever, we can observe certain flexibility here, as this provision was created as a dispos-
itive legal norm. The founders were given the option of allowing for the acquisition
of the fideicommissum by the male descendants of the founder, who were related to
the trustees as the female line members of the family, in the event that none of the
male line family members was alive. The founder could also, at one time and excep-
tionally, allow for the succession by a woman herself and taking over the position of
a fideicommissum trustee by her, if none of the male descendants of the last trustee
was alive. In such a case, the next trustees were, of course, the male descendants of
the founder from the family line of that woman.? In practice, this solution, provided
for in the ALP as an exception to the rule, was dominant in the statutes of particular
fideicommissa. This was probably related to the need to ensure maximum stability as
well as the longest possible duration of fideicommissa.

The above-described rules have not changed throughout the entire duration of
family fideicommissa in Poland, also after the First World War and the rebirth of the
Polish State. The situation of women with regard to fideicommissum was not men-
tioned at all in the Act of 1921, and the Act of 1939 did not separately secure their
position in the case of abolition of all fideicommissa.

Fideicommissum of the Chomse family with regard to the Orlo estate. SAP, ACP, No 772, envelope
p. 379, Statute of the Fideicommissum of the Fischer-Mollard family with regard to the Trzmiel estate.
SAP, ACP, No 773, pp. 1-48; Statute of the Fideicommissum of the Hochberg family with regard to the
Krusz estate. SAP ACP, No 776, pp. 1-70; Statute of the Fideicommissum of the Paleske family with
regard to the Swarozyn estate. SAP, ACP, No 786, pp. 1-63.

N

‘When all male descendants of the founder of the fideicommissum were no longer alive, and if the
founder has not made any decision as far as his female descendants are concerned, the entailed
estate remains in the hands of the last trustee and his male descendants and it becomes their free
own property’. ALP, Part 2, Title 4, Section 3, § 189.

‘When the descendant of the first founder acquires the fideicommissum for the first time, in accor-
dance with the above-described principles, then with him a new order of succession begins, which
also [...] will apply to his descendants. ALP, Part 2 Title 4, Section 3, § 198.
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4. The legal situation of women with regard to family
fideicommissum pursuant to the Statutes of particular
fideicommissa

The statutes of particular family fideicommissa regulated primarily the issue of es-
tablishing detailed rules of succession. Most of them were similar to each other in
this respect — in most cases, the rule of primogeniture was adopted.” However, they
differed with regard to specific mechanisms, including possibilities and rules of fe-
male succession.

The clauses with a very restrictive content were included in the statute of the Kries
family fideicommissum established with regard to the Smarzewo estate. The full text
of the Statute has not been preserved, but its content can be reconstructed from sec-
ondary sources. They suggest that the solution provided for in the ALP was adopted
here and the female succession was completely excluded. Clause 4 explicitly provid-
ed that, “If in all of the above-mentioned Kries family lines none of the male descen-
dants was alive, then the estate with manor farms shall lose the character of the fami-
ly entailed estate”.*

Restrictive regulations were also contained in the statute of the fideicommissum
in the Szpegawsk estate of the von Paleske family, established by Wilhelm Paleske.
The estate subject to fideicommissum could only be acquired by male descendants
according to the rules of primogeniture. The right of succession first passed to four
male lines of sons descending from the sons from the founder’s second marriage
(Wilhelm Edward, Bernard, Wilhelm Henryk and Konstanty). Only if none of the
direct male descendants of the eldest son was alive, then the succession was trans-
ferred to the line initiated by his younger brother. Of course, subsequently, the in-
dicated principles also referred to male lines descending from the yet unborn sons
of the founder from the same marriage. Only in the absence of potential successors
from among the sons of the founder from the second marriage and their descen-
dants, the son of the founder from the first marriage (Alexander) or his eldest direct
male descendant could become a trustee. Only in the absence of male descendants
in any line initiated by the founder’s sons, the daughter of the founder - Teresa (or
also other daughters of the founder, born from his second marriage after the statute

# The essence of primogeniture is presented in the ALP, Part II, Title 4, Section 4, § 189-202: “Accord-
ing to primogeniture, first, the firstborn son [...], excluding all brothers born after him, becomes
the legitimate successor.” The only exception that I am aware of was the fideicommissum regarding
the Niegolewo estate, where the ultimogeniture was applied. In this case, always the youngest male
descendant of the family was appointed a trustee.

Further, statute also stipulated: “With regard to succession, it is worth noting that the Statute con-
tains very strict requirements in terms of the trustee’s marriage. He would lose his rights in the
case of marrying a woman of English nationality or Slavic origin, or if she is not a member of the
Evangelical church. We do not have the original Statute, I was able to reconstruct provisions from:
Project of Resolution to change Fideicommissum Statute. SAP, ACP, No 777, pp. 70-74.
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had been issued) and their direct male descendants were eligible to succeed.” How-
ever, the founder changed his will concerning the issue under discussion in the form
of a separate deed issued two years later. It was then assumed that the daughters of
the founder from the second marriage (and their male descendants) were eligible for
the succession of the fideicommissum in the absence of the male lines initiated by
the founder’s sons from the second marriage, and before the son from the first mar-
riage and his male descendants. Similar rules were applied in the draft statute of the
fideicommissum, which was drawn up in 1830s.%

More favourable rules concerning the female succession were applied in the Stat-
ute of the Fideicommissum of the Bieler family with regard to the Melno estate. Ac-
cording to Clause 5, after the establishment of the principle of indivisibility and the
transfer of the entire fideicommissum to one trustee, it was established that the suc-
cession was to take place, “according to the principles of primogeniture and among an
equally treated class, in the order of priority of men over women”* In the first place,
therefore, a trustee was appointed from among the male descendants of the previous
one, by birth order. In the absence of the direct male descendants of the trustee, the
succession was transferred to his daughters, also by birth order. What is important,
only after that secondary lines of the family were eligible for succession (analogous
principles of succession were adopted by them). This meant that each line of female
descendants obtained the right of succession in the absence of male descendants in
this line, before further male relatives.?®

Similar rules were adopted with reference to the succession of the Fischer family
fideicommissum concerning the Trzmiel estate. In the Statute, the founder estab-
lished four lines of successors, descending from each of his four children. In the first
place, the fideicommissum was to be acquired by the founder’s eldest son (Ernst) and

» According to Article 3 of this draft statute, after the death of the potential founder — Nathandel
Ludwik, the subsequent trustees of the fideicommissum would be appointed from among, “his
[...] descendants born of the marriage, only male, excluding female descendants, according to the
principles of primogeniture”. The lack of male descendants, even if female descendants were alive,
always resulted in the transfer of the fideicommissum to the oldest male line of direct descendants
of the founder. If none of them was alive, the succession was transferred to the descendants of Piotr
Paleske — the potential founder’s brother. Only if the last male trustee of this line did not have any
male descendants “this fideicommissum shall pass on to the female descendants of the last trustee,
according to the provisions of the Allgemeine Landrecht [...]” If there were no daughters and there
was no acceptance or possibility to meet the requirements set out in the statute, it resulted in the
abolition of the fideicommissum by virtue of law, and the property included in it became the sub-
ject of “free inheritance”, Art. IIT i IV Project of Statute of the Fideicommissum of the Paleske family
with regard to the Szpegawsk estate. SAP, ACP, No 786.

% See Appendix to the Statute (9. 06. 1858). SAP, ACP, No 786.

§ 5 Statute of the Fideicommissum of the Bieler family with regard to the Melno estate. SAP, ACP,
No 771.

~
N

)
@

Of course, this statute included also other reasons for exclusion from succession than gender - ille-
gitimate origin, practicing other religion than Evangelism, loss of civil rights, mental illness, result-
ing in the appointment of an administrator, being deaf and dumb, being placed under guardianship
due to “profligacy and drunkenness” (§ 21-26). Similar rules § 3—4. Statute of the Fideicommissum
of the Fischer-Mollard family with regard to the Trzmiel estate. SAP, ACP, No 773.
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his descendants - first male descendants by birth order, then female descendants.
After the total extinction of the Ernst line, the succession was to pass on to the next
lines - first, the line descending from the younger son (Paul), then descending from
the founder’s daughters (Anna and Malgorzata).”

The ALP regulations - for the sake of the family which used the fideicommissum -
enabled the husband of the woman who acquired fideicommissum by way of succes-
sion, to apply to the king for the right to use the surname and Coat of Arms of her
family. As a rule, this authorisation was used under the fideicommissum statutes
and this solution was treated as sine qua non condition for effective succession. Such
clauses were included, in particular, in the statutes of the fideicommissa of the fami-
lies: Bieler family, with reference to the Melno estate® and Hochberg family, with
reference to the Krucz estate® and Paleske family, with reference to the Szpegawsk
estate.’? The only exception that I am aware of was the statute of the Fischers fami-
ly concerning the Trzmiel estate in which this issue has not been addressed. How-
ever, it was a fideicommissum founded by a representative of the bourgeois class,
not a nobleman. Nevertheless, it cannot be excluded that the rule of taking the sur-
name of a founder by a man from another family, who acquired a fideicommissum
through marriage, would still be applied here even on the basis of common social
customs.

The legal situation of a widow of a deceased trustee of the fideicommissum was
extensively discussed in the statutes. It was particularly important from a practical
point of view, as the ALP provisions did not address this issue. Almost every statute
of the fideicommissum, which I have already analysed, contained some form of ob-
ligation to pay a benefit called a “pension” to widows. In some statutes the amount
of the benefit was explicitly provided for, the method of its calculation was speci-
fied® or the technical issues concerning its securing and payment were regulated.
As a rule, the widow was deprived of her right to a “pension” in the event of death
and remarriage. According to certain sources, there were also some restrictions of
widows’ rights. According to the statute of the Bieler family referring to the Melno
estate, such pension was not due when, before the death of the trustee, the spouses

»§ 2 Statute of the Fideicommissum of the Fischer-Mollard family with regard to the Trzmiel estate.
SAP, ACP, No 773.

“If any trustee no longer uses my surname and Coat of Arms, he is obliged to ask for state permis-
sion to use my surname and Coat of Arms” In: Statute of the Fideicommissum of the Bieler family
with regard to the Metno estate. SAP, ACP, No 771.

§ 9 Statute of the Fideicommissum of the Hochberg family with regard to the Krusz estate. SAP, ACP,
No 776.

32§ 7 Statute of the Fideicommissum of the Paleske family with regard to the Szpggawsk estate. SAP, ACP,
No 786.

33§ 12, 18 of the statutes provided that the widow’s benefit was to be calculated on the basis of the
amount of the fee paid each year by the trustee to the so-called reserve fund (it was to increase the
capital available to the trustee, if necessary, and help to prevent the indebtedness of the fideicom-
missum).

w

101



were separated and only one widow was entitled to receive the pension at a time.**
The rights of the widow of the deceased trustee in the statute of the fideicommissum
concerning the Kruch estate of the Hochberg family were regulated otherwise. It
provided for the granting of the right to the “widow’s property”. It included accom-
modation of the widow in a separate mansion and covering the maintenance costs
of the widow herself, her closest relatives and servants with the funds from the fi-
deicommissum. This right would expire at the time of the change of widow’s marital
status — remarriage of the widow.”

A different solution regarding the benefit for the widow of the trustee was pro-
vided for in the statute of the fideicommissum of the Fischer-Mollard family with
regard to the Trzmiel estate. According to the founder’s will, each trustee was to be
completely excluded from the inheritance of the personal property of his predeces-
sor, which was not included in the fideicommissum. Half of this private fortune was
to be inherited according to the principles of statutory inheritance by all the other
descendants of the previous trustee, and the other half of it was to provide income
to the widow until her death or remarriage.* This was, of course, a solution in which
the amount of the widow’s benefit was not possible to estimate.

Due to the scarce APL regulations, less attention was paid in the statutes to the is-
sue of the benefits for the trustee’s daughters. The statute of the fideicommissum of
the Bieler family regarding the Melno estate provided only for a general indication
of the amounts designated for benefits payable to the younger siblings of the trustee,
regardless of gender.”” Some of the statutes did not contain any regulations in this
regard — e.g. the fideicommissum of the Paleske family regarding the Szpegawsk es-
tate.”®

Finally, it is worth mentioning that there was a specific regulation concerning the
benefits for women from families with fideicommissa. This was the case with the fi-
deicommissum of the Chomse family referring to the Orle estate. The full content
of the statute is not available, but the draft resolution on the abolition of the fidei-
commissum indicates that in Clause 36 it provided for a separate benefit for Augusta
Chomse - the widow of one of the founder’s distant family members. Unfortunately,
we do not know what kind of benefit it was or on the basis of what legal title or for

§ 19 of the statute provided that, “in the event of a few widows of successively deceased trustees, the
widow who was the first to obtain her rights to the pension shall be entitled to this pension”. This
was an extremely unfavorable solution, especially considering the social culture of that time when
remarrying was not uncommon in the case of elderly trustees and much younger women.

% § 24 Statute of the Fideicommissum of the Hochberg family with regard to the Krusz estate. SAP, ACP,
No 776.

% § 5 Statute of the Fideicommissum of the Fischer-Mollard family with regard to the Trzmiel estate.
SAP, ACP, No 773.

37§ 28 Statute of the Fideicommissum of the Bieler family with regard to the Metno estate. SAP, ACP,
No 771.

3 Statute of the Fideicommissum of the Paleske family with regard to the Szpegawsk estate. SAP, ACP,
No 786.
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what actual reason it was granted to her under the statute.” In the draft resolution
on the abolition of this fideicommissum prepared a few years later, the estate was to
be transferred in full to the oldest son of the trustee - named Cunon. Benefits for his
siblings were settled separately. His four brothers (Udo, Armin, Rold and Gerd) were
to receive the amounts of Marks 55,000, Marks 50,000, Marks 45,000 and Marks
40,000, respectively, after abolition of the fideicommissum. Each of the three sisters
(Herta, Ewa and Lora) was to receive only the amount of Marks 20,000.% It is worth
pointing out here that slightly smaller benefits - amounting from Marks 10,000 to
Marks 15,000 were to be received by other distant male relatives of the last trustee —
“expectants” from other lines of the Chomse family. Such differentiated amounts
probably reflected the value of pensions intended for the children under the statutes.
The draft resolution separately regulated the benefit that should have been paid to
the wife of the current trustee — Charlotte.*

5. The problems faced by women from families with fideicommissa
from a practical point of view, on the basis of the supervisory
files maintained by the Courts of Appeal

As already pointed out, in theory, as a rule, women could neither act independent-
ly as trustees of the fideicommissa nor could they exercise control or manage the
property subject to fideicommissum.** The ALP (like other civil codes in force in
various territories of the Second Polish Republic) explicitly excluded all rights of
women to decide about and supervise the management of the estate subject to fidei-
commissum. Only male members of the family - “expectants” were entitled to such
rights. In practice, in the first half of the 20" century, the approach to these strict
rules became more flexible. This is especially noticeable in the case of Maria Anna
Potulicka-Skorzewska. After her husband, Zygmunt, the trustee of the fideicommis-
sum, had died, by virtue of his will, she was authorized to carry out the current
management over the fideicommissum until their son George reached the age of
majority. That order of the trustee was respected by the state authorities. The widow
herself, in a letter to the Ministry of Justice, claimed, with some exaltation and prob-
ably exaggeration, that she had been administering the fideicommissum personally

¥ The abolition resolution provided that in connection with the abolition of the fideicommissum,
this woman was to receive a benefit in the amount of 100 Deutsche Marks, payable monthly in
advance. § 7 Draft family resolution on the abolition of the Orle family estate in the Grudzigdz poviat.
SAP, ACP, No 772, p. 241v.

§ 9 Draft family resolution on the abolition of the Orle family estate in the Grudzigdz poviat and the
Mortgage Depreciation Plan. SAP, ACP, No 772, p. 376-378.

§ 7-11 Draft family resolution on the abolition of the Orle family estate in the Grudzigdz povia. SAP,
ACP, No 772, p. 366v, 368.

4

S

4

4

S

For example, under the Russian law, a woman — Maria Ekse became official trustee of family fidei-
commissum, Lithuania Central State Archives in Vilnius, Appeal Court in Vilnius, No 3193.
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for almost 40 years.* Thus, she suggested that she had been performing administra-
tive activities while her husband was still alive. There is not enough source material
to verify the accuracy of such a statement.

Some practical problems were associated with the fact that women from families
with fideicommissum did not have the status of fideicommissum “expectants’, i.e.
the lack of possibility to participate in making decisions regarding its administra-
tion. In this respect, particular attention should be paid to the dispute concerning
the fideicommissum of the Paleske family on the Szpegawsk estate. In the first half
of the 1920s, an attempt was made to abolish this fideicommissum in accordance
with the Act of 1921. Two sisters of Olaf Paleske, the trustee of the fideicommis-
sum - Baronesses Arabella Paleske and Teresa Paleske, demanded to be given the
opportunity to participate in the adoption of a family resolution, on equal terms to
male “expectants”. In a letter to the Court of Appeal, an advocate representing both
women skilfully manipulated the legal status, trying to convince the Court that his
clients were entitled to the status of “expectant”, despite the different wording of the
ALP provisions. He referred to the following three arguments. Firstly, he argued that
the influence on the adoption of the family resolution should be the result of the very
fact of close kinship with the trustee. The second argument was pointing out to dif-
ficult economic situation of both women. Permitting them to influence the decision
to abolish the fideicommissum was intended to provide them with adequate finan-
cial protection. In the third argument, the advocate presented a very interesting in-
terpretation of the purpose of the ALP provisions and the clauses of the Statute. The
advocate claimed that since the statutory objective of the fideicommissum was to
“establish the greatness of the family v. Paleske”, at the same time “it is not consistent
with this objective that the sisters of the trustee of the fideicommissum, who have
the same surname, live like beggars”* This statement proves that in the first half of
the 20™ century the phenomenon of the family fideicommissum was misinterpreted
and was considered anachronistic. The essence of it was to deprive family members
of their property, in order to accumulate all the property for one owner and thus pro-
tect the position of the family. The advocate attempted to reverse this assumption by
pointing out that for the sake of the family, the most important thing was to treat all
members of the family with dignity and respect, regardless of their gender.

The Wegner family faced a similar dilemma in the case of the fideicommissum
referring to the Ostaszewo estate. In 1922, the last trustee — Kurt Wegner, who had
two minor sons (Hermann and Gerda) and three daughters (two adult daughters —
Margerete and Gertrud and a minor daughter Alice), made an unsuccessful attempt
to abolish the fideicommissum. In the draft resolution prepared by the notary pub-
lic both of the trustee’s daughters were referred to as “potential expectants”** More-
over, the documents prepared for the purpose of the proceedings enumerated not

 Countess Anna Potulicka Skérzewska to the Minister of Justice (1938). SAP, ACP, No, 787.
4 Plenipotentiary Czestaw Karauze to the Appeal Court of Pozna#. SAP, ACP, No 786, p. 41.
% SAP, ACP, No 786, p. 41, 57.
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only the closest male second-degree relative — Franciszek Hoffmann but also Kurt’s
sister - Marta Arnoldt.*

Based on the limited source material, we gathered information about securing the
widows of fideicommissum trustees. First of all, the above-described mechanism of
paying “pensions” to widows, in practice, was not effective and did not provide them
with adequate financial security. It resulted both from the insufficient amounts of
these benefits and, in particular, payment defaults. The ‘pension’ for the widow of
the trustee was not alimony within the meaning of the Family Law. Therefore, the
obligation to pay such pension often gave way to other debts encumbering the es-
tate subject to fideicommissum - especially those secured by a mortgage. It can be
illustrated by the example of the fideicommissum of the Radolin family with referen-
ce to the Jarocin estate. During the period of intense economic problems and the
exceptionally bad financial situation of the fideicommissum in the first half of the
1930s, the administrator of the estate informed several times about the inability to
pay the “pension” due to the widow of the trustee — the Duchess Joanna Radolin.*”
The Duchess herself repeatedly asked for the sums of money due to her in emotional
letters written in German language and sent to the Court of Appeal in Poznan from
Berlin, where she lived.*® Despite the pressure exerted by the Court on the adminis-
trator, these outstanding payments have not been settled for many years.*

The analysis of the situation of Maria Anna Potulicka-Skdrzewska, the widow of
Zygmunt Potulicki-Skorzewski, the trustee of the fideicommissum referring to the
Prochnéw estate, brings us interesting conclusions about the widow’s pension and
the position of the widow of the trustee in general. According to the preserved docu-
ments, the widow demanded payment of the pension arrears at least from 1932, but
at the end of 1937 and in the first months of 1938 the lack of progress in the repay-
ment of this obligation was reported. It was not possible to obtain funds to pay to
the widow, but the attempt to enter the mortgage security for her claim in the Land
Register also failed. The problem was not only the bad financial situation of the fi-
deicommissum but also the need to obtain the required written consent from the
two closest male “expectants”. In addition, the entry in the Land Register required

¢ In the end, the fideicommissum in Ostaszewo was not abolished, and after the death of Kurt Weg-
ner, his eldest son, Hermann, became a trustee. During his life, Kurt's daughters and Hermann’s
sisters attempted to abolish the fideicommissum, as “possible expectants” of the fideicommissum,
see Act by notary public dr Jozef Wisniewski 28.09.1922. State Archive in Bydgoszcz Appeal Court of
Torun, No 59, no pag.

¥ Administrator to the Appeal Court of Poznan, 16.07.1930. SAP, Akta Radolin6éw z Jarocina [ “further”
AR]J], No 4352, no pag.

*® E. g. Letter from 27.05.1930, we have also answers from administrator dated 3.06.1930, 12.03.1931.
SAP, AR]J, No 4352, no pag.

¥ Appeal Court to the administrator, 9.06.1935, the answer from 12.03.1931 r. SAP, ARJ, No 4352, no
pag.

0 The widow very emotionally accused her son of mismanagement, the administrator of the fidei-

commissum of dishonesty, and the Appellate Court of negligence in supervision and disregard for
her opinion.
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an agreement between the “expectants” and the creditors of the fideicommissum.
The administrator of fideicommissum and the Court of Appeal supervising it, in
their correspondence to the Ministry of Justice, claimed that they were determined
to quickly pay off their liabilities to the widow. At the same time, however, they were
sceptical about the prospects of success. In one of the letters of the Court of Appeal
referring to this case, it was explicitly stated that it would be “very difficult” to reach
an agreement between the “expectants” and the creditors. The position and limited
possibilities of the widow in this case resulted from the very unfavourable regula-
tions of the ALP and the statute of the fideicommissum. The widow’s pension was
not alimony, but an ordinary claim resulting from a unilateral legal act, unsecured by
a mortgage. Debt collection enforcement from the fideicommissum in the first place
aimed at satisfying privileged creditors — public and mortgage creditors.” The court
and the administrator of the fideicommissum, therefore, pointed out that there is no
legal obligation to give priority to satisfying the widow’s claims. Moreover, the pres-
sure was also exerted on her, trying to convince her to limit her claims and to live in
the Prochnéw mansion in order to reduce the maintenance costs. The attitude of the
widow claiming her rights was very unfairly assessed in the documents, as she was
referred to as “intransigent”>

The situation of the widow of the trustee of the family fideicommissum is also to
some extent illustrated by the dispute within the von Alvensleben family. Their fi-
deicommissum referring to the Ostromeck estate was the richest in the territories of
Greater Poland and Pomerania within the borders of the Second Republic of Poland.
In 1932, the trustee of the fideicommissum - Joachim got married for the second
time to a Hungarian operetta singer — Gizela Kaszonyi. This resulted in a serious dis-
pute between the trustee and his son from the first marriage - the closest “expectant”
and potential successor of the fideicommissum - Albrecht. Since the mid-1930s, he
has submitted numerous applications to the Court of Appeal in Poznan for the in-
troduction of legal administration of the property subject to fideicommissum or di-
rectly for deprivation of Joachim’s position as a trustee. In addition to the improper
management of the estate, the basic accusation against the trustee was his profliga-
cy - especially spending huge amounts of money on “fancies” and gifts for the young
wife. Interestingly, Gizela herself actively participated in the dispute by submitting
extensive written explanations to the Court of Appeal. It is worth paying attention
to her argumentation because apart from underestimating the charges and defend-
ing her husband, one can find there real concerns typical of the wife of the fideicom-
missum trustee. In one of her letters, she wrote, “my half-son Albrecht [...] is against
me and accuses me of immoral and improper conduct [...] he persecutes me as well

*1 The court clearly states that “[...] being aware of the undoubtedly difficult situation of the mother
of the accused trustee, the Court of Appeal, although it did not have a special statutory obligation to
do so, made efforts to assist Maria Potulicka-Skérzewska in a difficult situation in some [...] way. If
the efforts made so far have not been successful, it was caused by circumstances beyond the control
of the Court’, Appeal Court to the Minister of Justice, 30.03.1938. SAP, ACP, No 787, p. 51.

52 Appeal Court President to the Minister of Justice, 18.12.1937. SAP, ACP, No 787, pp. 47-48.
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as our marital life in order to lead to our separation. He protests against the smallest
gifts given to me by my husband, forgetting that in the event of his death, I will have
only a modest pension.””* We can see here that the wife of theoretically the richest
nobleman in the region did not feel secure about her future. She realised that there
was no chance of acquiring an inheritance of her husband, neither according to the
statutory rules nor based on the will. She was also aware of the fact that after the pos-
sible death of a much older spouse, she will have only a very small pension at her
disposal, and obtaining it may be very difficult, as a result of the negative attitude of
another trustee towards her.

6. Conclusion

Summing up the above considerations, it should be stated that the family fideicom-
missa were legal institutions closely related to European feudalism. This was demon-
strated in the recognition of the following: the key role of land estates for economic
trading, the precedence of prestige and the position of the family over the indivi-
dual welfare of its members, and the patriarchal model of the family, discriminatory
for its female members. Changes in civil law at the end of the nineteenth and ear-
ly twentieth centuries and the increasing dominance of the principles of universal-
ity and equality of civil rights of the individual (also with regard to gender) resulted
in moving away from the feudal patterns. In the first half of the 20" century, fidei-
commissa have already been an anachronistic institution in civil law. The indivisi-
bility of the estates and their exclusion from trading did not meet the requirements
of a dynamic economic life. At the same time, excluding women from the succes-
sion of the estate was contradictory to the changes introduced to the inheritance law.
This often caused a sense of injustice in women from families with family fideicom-
missum, whose situation was relatively worse, compared to the wives and daugh-
ters of ordinary landowners. In practice, the lack of the “expectant” status was par-
ticularly bothersome for women, and thus lack of influence on decisions regarding
the administration or the abolition of the fideicommissum. Moreover, satisfying the
claims of the widows of the trustees concerning the pension was also a huge prob-
lem. The specific construction of the fideicommissum also led to a frequent escala-
tion of family disputes over property.

Unfortunately, the process of abolition of fideicommissa in Poland by means of
a legislative act — a parliamentary act - did not regulate separate instruments that
could improve the situation of female members of families with fideicommissa. The
Act of 1939 regulated only the obligation to pay a widow’s pension and other benefits
to the family also after the abolition of the fideicommissum [Article 7(1)(c)].

3 Gizela von Alvensleben to the Appeal Court 2.08.1938. SAP, ACP No 769. On the social repercus-
sions of this particular case: LASZKIEWICZ, T. Ziemiaristwo na Pomorzu w okresie dwudziestolecia
miedzywojennego. Inowroctaw — Torun: Polskie Towarzystwo Historyczne, 2013.
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Zakonnik prace z roku 1965
a jeho vyznam v pracovnom prave
na nasom uzemi

The Labour Code of 1965
and Its Importance for Labour Law
on our Territory

JUDy. Lucia Petrikovd, PhD.'
Univerzita Mateja Bela v Banskej Bystrici, Pravnickd fakulta

Abstrakt: Cielom prispevku je poukazat na délezitti skuto¢nost vo svetle slovenského pra-
covného préva, a to prijatie Zakonnika prace v roku 1965. V ramci reforiem stkromného
prava md prijatie tohto pracovnopravneho kédexu zasadny vyznam, pretoze dovtedy sloven-
ské pracovné pravo nebolo kodifikované. Prispevok reflektuje na vyznam tohto Zakonnika
prace na naSom tzemi s uvedenim jeho zdkladnej charakteristiky, no na druhej strane sa po-
ukazuje aj na negativne aspekty tohto pracovnopravneho kddexu.

KlIucové slova: Zakonnik prace; slovenské pracovné pravo; reformy; sukromné pravo; kodi-
fikacia; kodex.

Abstract: The aim of this article is to point out the milestone in Slovak labour law, concrete-
ly the adoption of the Labour Code in 1965. In the framework of reforms of the private law,
the adoption of this employment code was of essential importance as it was the first national
labour law codification. The article reflects the characteristics of the Code, its positives and
negatives.

Keywords: Labour Code; Slovak Labour Law; Reforms; Private Law; Codification; Code.

Uvod

Prijatie Zakonnika prace v roku 1965 mozno povazovat za vyznamny medznik v de-
jinach slovenského pracovného zakonodarstva. Do tohto obdobia slovenské pracov-
né pravo nebolo ziadnym sposobom kodifikované.

Pokial i$lo o rozmiestiiovanie pracovnych sil, od prijatia tstavy v roku 1960 na-
dalej platil v tejto oblasti zakon ¢. 70/1958 Zb. Nastala vsak legislativna zmena v roz-
miestiiovani absolventov strednych a vysokych $kol. V roku 1963 bolo vladne na-
riadenie ¢. 24/1959 Zb. nahradené novou pravnou upravou a neskdr nasledovalo

! E-mail: lucia.petrikova@umb.sk
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nariadenie ¢. 74/1965 Zb., na zaklade ktorého bol zamestnavatel povinny uzavriet so
$tudentom este pred skonc¢enim $tadia pracovni zmluvu.?

1. VSeobecna charakteristika pracovnych podmienok

Zakonom ¢. 58/1964 Zb. sa upravila starostlivost o tehotné zamestnankyne a mat-
ky. Na zaklade tohto zékona bola dlzka materskej dovolenky 22 tyzdiiov s hmotnym
zabezpe&enim z prostriedkov nemocenského poistenia. Dalsia (neplaten) materskd
dovolenka sa poskytovala v trvani do jedného roku veku dietata.’

»K podstatnej zmene v tomto obdobi doslo najmd v oblasti rozmiestfiovania pracov-
nych sil. Zdakon ¢. 70/1958 Zb. odstranil podmienku predchddzajiiceho stihlasu okres-
ného ndrodného vyboru so zaloZenim a skoncenim pracovného pomeru.“*

Ako uz bolo spomenuté, vladnym nariadenim ¢. 74/1965 Zb. sa znova zaviedla
kontrakta¢na povinnost zamestnavatela. Zamestnavatel bol povinny uzatvorit so
$tudentom pracovnu zmluvu este pred skoncenim studia.

2. Prijatie Zakonnika prace v roku 1965

V histérii pracovného prava na nasom tzemi md mimoriadny vyznam rok 1965,
v ktorom bol prijaty zakon ¢. 65/1965 Zb. Zdkonnik prdce zo 16. juna 1965.5 Zako-
nom ¢. 65 doslo ku kodifikacii pracovného prava’ s u¢innostou od 1. januara 1966.
Kedze ,,islo o prvii jednotnii tipravu pracovnopravnych vztahov, zdkonnik prdce z hla-
diska svojej osobnej posobnosti sa vztahoval na vietky kategérie zamestnancov. Su-
Casne prvy Zakonnik prdce predstavoval prvii samostatnii tipravu pracovnopravnych
vztahov. Bol komplexnou vipravou pracovnopravnych vztahov'® Charakteristickym
znakom prvého Zakonnika prace bola kogentnost.” Zrusil aj zvySok dekrétu o vse-

N}

BARANCOVA, H., SCHRONK, R. Pracovné prdvo. Bratislava: Sprint 2, 2018, s. 49.

w

Tymto zdkonom boli priznané prestavky v praci na dojcenie a staZenie rozviazania pracovného
pomeru vypovedou a okamzitym zru$enim zo strany zamestnavatela.

BARANCOVA, H., SCHRONK, R. Pracovné pravo, s. 49.

-

o

Uvedend prévna uprava, pokial by sme ju porovnali s predchddzajicim obdobim, sice porusovala
zasadu zmluvnosti v pracovnom prave, avsak pozitivny aspekt bol v tom, Ze zamestnavatel si mohol
vybrat konkrétneho $tudenta a $tudent mal uz pocas $tidia zabezpecené pracovné miesto.

o

TKAC, V. et al. Pracovné prdvo. Banska Bystrica: Belianum, 2021, s. 34.

~

Prijatim tohto pracovnopravneho kodexu doslo k unifikacii pravnej tpravy vsetkych pracovnych
kategérii, ktoré dovtedy podliehali osobitnej pravnej regulacii.

BARANCOVA, H., SCHRONK, R. Pracovné pravo, s. 50.

3

° V tomto smere sa vyrazne uplatiioval princip ,,¢o nie je dovolené, je zakdzané®
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obecnej pracovnej povinnosti.'” Pokial iSlo o reformu mzdovej politiky,'"" k tejto
nikdy nedoslo. Taktiez kontrola ONV nad naborom pracovnikov zostala v platnosti
az do roku 1991.

3. Dolezité zmeny Zakonnika prace

Za zidsadni zmenu mozno vnimat, Ze tento novy Zakonnik prace v § 279 zrusil
XXVI. hlavu Vseobecného obcianskeho zdkonnika, ktory bol vyhlaseny 1. juna 1811.
Priprava prvého pracovnopravneho kédexu trvala na naSom uzemi z historického
kontextu od roku 1962. V Zakonniku préace z roku 1965 boli upravené pravne normy
jednotne pre véetky kategorie pracovnikov, no na druhej strane pre niektoré druhy
pracovnych vztahov mal Zakonnik prace subsidiarnu alebo delegovant posobnost.
Posobila tu zna¢nd hypertrofia pravnej regulacie pracovnych vztahov."

Kedze islo o prvu pracovnopravnu kodifikaciu na nasom tzemi, zabezpecila sa tak
vacsia prehladnost a dostupnost pravnej upravy a pracovné pravo sa tak ,emanci-
povalo“ od ob¢ianskeho prava. S tym malo stvis aj obmedzenie zmluvnej slobody,
a to zavedenim principu ,,¢o nie je dovolené, je zakazané“.®

Zakonnik prace vyrazne zjednotil predtym roztriestend upravu. Odstranil ¢esko-
-slovensky pravny dualizmus a podriadil pracovnopravne vztahy jednému pravne-
mu rezimu. Odstranil tak kritizované ¢iastkové tpravy pre rozne kategdrie pracov-
nikov."

Charakteristickym znakom tohto pracovnopravneho kodexu bola kogentnost
pravnej pravy, teda len vynimocne bolo mozné stanovit odchylky od Zakonnika
prace dohodou tcastnikov."”

Zakonom ¢. 174/1968 Zb. sa zverila kontrola nad dodrziavanim BOZP nezavis-
lym $tatnym orgdnom, a to iradom bezpec¢nosti prace.'®

LV roku 1966 doslo k dalsiemu skrdteniu pracovného casu a v roku 1968 sa tyzden-
ny pracovny cas skrdtil na 42 a pol hodiny v tyzdni a vyhl. ¢. 63/1968 Zb. zaviedla piit-
driovy pracovny tyzden. Na 40 hodin v tyZdni sa skrdtil aj pracovny ¢as u zamestnan-
cov vyrobnej sféry pracujiicich s nepretrZitym trojzmennym reZimom prdce. Zdkonom
& 88/1968 Zb. bola materskd dovolenka prediZzend z 22 na 26 tyzdiiov.“V

10 Dekrét prezidenta republiky ¢. 88/1945 Zb. o vSeobecnej pracovnej povinnosti, ktory vyzadoval
predchéadzajtce administrativne suhlasy ONV pre dohodnutie a rozvdzovanie individualnych pra-
covnych pomerov s pracovnikmi.

Malo ist o vdc¢sie pravomoci pre jednotlivé podniky.

12 TKAC, V. et al. Pracovné pravo. Banska Bystrica: Belianum, 2021, s. 34.

13 SKALOS, M. Pravny poriadok Ceskoslovenska v rokoch 1948 — 1989, s. 223.
14 Tamtiez, s. 223.

Kogentnym sposobom bola upravena najma oblast bezpe¢nosti a ochrany zdravia pri praci a oblast
pracovnych podmienok.

Tento zakon prispel k zlep$eniu situdcie v kvalite pracovnych podmienok zamestnancov.

7 BARANCOVA, H., SCHRONK, R. Pracovné prdvo. Bratislava: Sprint 2, 2018, s. 50.
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V auguste v roku 1968 nastala intervencia vojsk Varsavskej zmluvy (t. j. vojsk Zva-
zu sovietskych socialistickych republik, Nemeckej demokratickej republiky, Polskej
ludovej republiky, Madarskej ludovej republiky a Bulharskej udovej republiky). Ob-
dobie po vstupe cudzich vojsk az do zmien v roku 1989 sa oznacuje ako obdobie tzv.
normalizdcie.'

Z hladiska vyvoja pracovného prava, mozno toto obdobie vnimat ako obdobie
zneuzivania pracovného prava v politickych zapasoch. Z pracovného prava sa po-
stupne vytracala etika a slusnost. Zasady rovnosti, slobody a ludskej dostojnosti,
ako zdkladné elementarne ustavné principy prava v kazdej civilizovanej krajine, boli
hrubo potlacané a Iudia boli diskriminovani.”

Pojem dobré mravy bol mnohym fudom natolko vzdialeny, kedZe pravidelne do-
chadzalo k potlacovaniu zakladnych Tudskych prav a slobod,” a pritom ,,dobré mra-
vy, dobrd viera ¢i slusnost majii svoje miesto v prave od gréckych a rimskych cias. Na-
sli by sme ich tam este skor, pretozZe slusnost, ako aj spravodlivost, neboli neznamymi
kategoriami Starého i Nového zdkona“* V samotnych rimskych textoch nenajdeme
ziadnu konkrétnu definiciu pojmu dobré mravy alebo dobrej viery. Okrajovo moz-
no pri dobrej viere povedat, ze ide o pravne nezavazné etické prikazy, ktoré vsak boli
vseobecne dodrziavané a uznavané.”

Pokial ide o pdsobnost Zakonnika prace z roku 1965, je nesporné, zZe pod svo-
ju posobnost zahrnul cely rad pracovnikov $tatnej spravy. ,Tento zjednocovaci trend
vychddza z postuldtu rovnakého vztahu vsetkych obcanov k vyrobnym prostriedkom
a tiez rovnakého postavenia vsetkych obéanov v pracovnom procese.“*

4. Vyznamné novelizacie

Z hladiska novelizacii Zakonnika prace z roku 1965 mozno spomenut zdkon
¢. 153/1969 Zb., ktorym sa menil a dopliioval Zdkonnik prdace. V zmysle tohto zdkona
boli prijaté restrikcie a sprisnenie pracovnej discipliny.* Zakon ¢. 153/1969 Zb. bol
prijaty v tzv. normaliza¢tnom obdobi, ktoré nasledovalo po vpade vojsk Varsavskej
zmluvy do Ceskoslovenska v auguste 1968. Predmetnd novela umoziovala politické

18 TKAC, V. et al. Pracovné prdvo. Banskd Bystrica: Belianum, 2021, s. 34 - 35.

1 Porov. ONDROVA, J., URADNIK, M. Ustavné siidnictvo v Slovenskej republike. Bansk4 Bystrica:
Belianum, 2021, s. 5.

2 Porov. SMOLKOVA, S., DZIMKO, J. Osobitosti dokazovania v sporoch s ochranou slabsej strany.
In: Interpolis "21: recenzovany zbornik vedeckych prdc z medzindrodnej vedeckej konferencie Interpo-
lis 2021. Banska Bystrica: Belianum, 2021, s. 303 - 304.

21 POLACEK TUREKOVA, Z. Dobré mravy z pohladu pravnej tedrie a sidnej praxi. Notitiae novae
facultatis iuridicae Universitatis Matthiae Belii neosolii. Banskd Bystrica: Belianum, 2016, ro¢. 20,
s. 318.

22 Tamtiez, s. 318.
23 SKALOS, M. Prdvny poriadok Ceskoslovenska v rokoch 1948 - 1989, s. 223.

# Tato prvé novela Zakonnika prace sa oznacuje aj ako tzv. ,normaliza¢nd novela Zakonnika prace®
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rozhodnutia pri skonceni pracovného pomeru vypovedou alebo okamzitym skon-
¢enim. Pokial ide o zjavné diskrimina¢né prvky, zaviedli sa normaliza¢né skutkové
podstaty moznosti jednostranného skoncenia pracovného pomeru zo strany ,,socia-
listickej organizdcie“ vypovedou, ak ,pracovnik svojou ¢innostou narusil socialis-
ticky spolocensky poriadok a nema preto déveru potrebnu na zastavanie doterajsej
funkcie alebo svojho doterajsieho pracovného miesta®*

Pracovny pomer sa mohol skonc¢it okamzite, ak pracovnik narusil svojou ¢innos-
tou socialisticky spoloc¢ensky poriadok takym zavaznym spdsobom, Ze jeho zotrva-
nie v organizdcii do uplynutia vypovednej doby nie je mozné bez ohrozenia riadne-
ho plnenia tloh organizacie.*

V zdkone & 20/1975 Zb., ktorym sa menia a dopliiajii niektoré dalsie ustanovenia
Zdkonnika prdce, boli uvedené nové dovody vypovede?” alebo okamzitého skonce-
nia pracovného pomeru zo strany organizacie,”® ktoré zrusili normaliza¢né a diskri-
minacné dovody skoncenia pracovného pomeru po viacerych protestoch Medzina-
rodnej organizdcie prace.”’

Zakonom ¢. 20/1975 Zb. islo o tzv. druht novelu Zakonnika préce. ,Hlavnym
ucelom druhej novely Zdakonnika prdce, zdk. ¢. 20/1975 Zb., bola nova prdavna tiprava
rozviazania pracovného pomeru, zvysenie ingerencie odborovych orgdnov v pracov-
nopravnych vztahoch, prehlbenie starostlivosti o zamestnané matky, ako aj o zamest-
nancov, ktori utrpeli pracovny tiraz alebo boli postihnuti chorobou z povolania.“*

V prvej polovici 80. rokov doslo k rozsiahlej politicko-pravnej analyze u¢innosti
Zakonnika prace, ktorej nasledkom bola rozsiahla novela v roku 1988, ktora zasiahla
takmer vsetky oblasti upravy.’!

Pokial i$lo o konkrétne zmeny, bolo mozné uzatvorit pracovny pomer na dobu ur-
¢ity, stanovila sa jednotna vypovedna doba v dizke dvoch mesiacov, touto rozsiah-
lou novelou sa umoznilo dat vypoved pracovnikom z akéhokolvek dovodu alebo bez
uvedenia dévodu, doslo k skrateniu pracovnej doby na 43 hodin tyzdenne.*

Doslo aj k zmierneniu vplyvu ,ideoldgie®. Zo zakladnych povinnosti veducich
pracovnikov ,ddsledne uplatnovat socialistické zasady odmenovania“ sa tak stala
povinnost ,,zabezpecovat odmenovanie podla mzdovych predpisov®. Odstranena

2 TKAC, V. et al. Pracovné prdvo. Banska Bystrica: Belianum, 2021, s. 35.

Uvedené diskrimina¢né ustanovenia boli predmetom kritiky Medzinarodnej organizicie pra-
ce a umoznili sa vyrovnat s oponentami rezimu pocas okupdcie statu zo strany vojsk Var$avskej
zmluvy.

¥ Nové dovody vypovede boli uvedené v ustanoveni § 46 ods. 1 pism. e) predmetného zakona.

Nové dovody okamzitého skoncenia pracovného pomeru zo strany organizacie boli uvedené v usta-
noveni § 51 ods. 1 pism. ¢) predmetného zakona.

2 TKAC, V. et al. Pracovné pravo. Banskd Bystrica: Belianum, 2021, s. 35.
30 BARANCOVA, H., SCHRONK, R. Pracovné prdvo. Bratislava: Sprint 2, 2018, s. 51.

Niektoré zmeny boli jazykového a terminologického charakteru, niektoré sa dotykali $pecifikacie
federalnych a narodnych kompetencii.

22 SKALOS, M. Prdvny poriadok Ceskoslovenska v rokoch 1948 — 1989, s. 228.
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bola aj povinnost veducich pracovnikov ,vytvarat priaznivé podmienky pre zvyso-

vanie ideologickej tirovne pracovnikov®?*?

5. Uskalia pravnej tpravy z roku 1965 a porovnanie so sic¢asnou
pravnou dpravou

Je véeobecne zname, Ze k potrebe vydania Zakonnika prace prispel aj vyvoj v inych
pravnych odvetviach, islo najma o prijatie nového Obcianskeho zakonnika (zdkon
¢. 40/1964 Zb.) a Hospodarskeho zédkonnika (zakon ¢. 109/1964 Zb.). Prijatie tychto
pravnych predpisov malo za nasledok medzery v pravnej Gprave.

Za tzv. névum mozno povazovat ustanovenie zakazu zamestnavania zien niekto-
rymi pracami, ¢o sa v praxi prejavilo ako kontraproduktivne, pretoze to viedlo k vy-
raznému obmedzeniu moznosti uplatnenia Zien na trhu prace aj bez toho, Ze by zna-
menalo skuto¢né zlepsenie pracovnych podmienok.**

Cielom Zakonnika prace z roku 1965 bol rozvoj socialistickej spolo¢nosti. V pred-
metnom pracovnopravnom kddexe vyrazne absentovali pojmy zamestnanec a za-
mestnavatel na rozdiel od aktualnej slovenskej pracovnopravnej tpravy. Tym, Ze sa
upustilo od pojmov zamestnanec a zamestnavatel v Zakonniku prace z roku 1965,
sa poukazalo na opustenie tovarového chapania prace. Namiesto pojmov zamestna-
vatel a zamestnanec sa zaviedli pojmy socialistickd organizacia a pracovnik.

Mzda nebola obligatérnou nalezitostou pracovnej zmluvy. Pracovny pomer mohol
vzniknut aj na zaklade ramcovej pracovnej zmluvy na zabezpecenie ,dobrovolnej“
ucasti pracovnikov na hromadnych akciach, ktoré boli organizované na vypomoc
pri polnohospodarskych a podobnych kratkodobych pracach alebo na zabezpecenie
prace vo vyrobe a prevadzkovej praxi ziakov a studentov.”

Na zaklade ramcovej pracovnej zmluvy vznikal pracovny pomer nastupom do
prace bez toho, aby bolo potrebné uzatvorit pracovnt zmluvu s jednotlivymi pracov-
nikmi a kon¢il sa vykonanim dojednanej prace alebo uplynutim dojednanej doby, ak
nebolo dohodnuté inak. I$lo tak o zna¢ny zasah do zmluvnej slobody.*

Pokial islo o skoncenie pracovného pomeru, pracovny pomer sa mohol skoncit
na zdklade pravneho ukonu podobne ako v zmysle sticasnej platnej pracovnopravnej
upravy, a to dohodou, vypovedou, okamzitym zrusenim (teraz skonc¢enim) a zruse-
nim (teraz skoncenim) v sku$obnej dobe.

Zakladna vymera dovolenky bola dva kalendarne tyzdne v kalendarnom roku,
teda o dva tyzdne menej ako podla sucasného Zakonnika prace. ,,Za urcitych splne-
nych podmienok aj tri, resp. Styri tyZdne. Pracovnik, ktory pracoval v tej istej organiza-

3 Tamtiez, s. 228.
3 Tamtiez, s. 224.
% Tamtiez, s. 224.

% Uvedené konanie bolo v rozpore s ¢l. III Zakonnika prace z roku 1965. Podla uvedeného zakonného

ustanovenia platilo, Ze ,pracovnopravne vztahy, v ktorych sa pracovnici ztcastiuji na spolocenskej
praci podla tohto zdkonnika, mézu vzniknit len so suhlasom ob¢ana a socialistickej organizacie®.
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cii po cely kalenddrny rok pod zemou pri tazbe nerastov alebo pri razeni tunelov a $tél-
ni, mal nérok aj na dodatkovii dovolenku v dizke jedného kalenddrneho tyzdsia.

Pri vymere dodatkovej dovolenky bola vtedajsia pravna uprava kompatibilna so
sicasnou upravou v zakone ¢. 311/2001 Z. z. Zdkonnik prdce v zneni neskorsich
predpisov (dalej len ,,ZP%). Podla sti¢asnej pracovnopravnej tpravy tento typ dovo-
lenky ma osobitny charakter spocivajuci v urcitej kompenzacii pre zamestnanca pra-
cujuceho v stazenych pracovnych podmienkach. Zamestnancovi umoznuje v ramci
dlhsej dovolenky, nez maju ostatni zamestnanci, regenerovat svoje sily, ¢im aspon
¢iasto¢ne plni aj ochrannu funkciu.

Pravny narok na dodatkovu dovolenku vyplyva priamo zo Zakonnika prace, pri-
¢om vznik naroku na tuto dovolenku sa posudzuje samostatne, nezavisle od splnenia
podmienok pre iné druhy dovoleniek. Narok na dodatkova dovolenku maju zamest-
nanci, ktori pracuju u toho istého zamestnavatela po cely kalendarny rok pod zemou
pri tazbe nerastov alebo pri razeni tunelov a §tdlni. Do druhého okruhu zamestnan-
cov patria zamestnanci, ktori vykonavaja zvlast tazké alebo zdraviu skodlivé prace.
Ide o zamestnancov, ktori:

a) trvale pracuju v zdravotnickych zariadeniach alebo na ich pracoviskach, kde sa
oSetruju chori s nakazlivou formou tuberkulézy a syndrémom ziskanej imu-
nitnej nedostato¢nosti (HIV/AIDS),

b) su pri praci na pracoviskach s infekénymi materialmi vystaveni priamemu ne-
bezpecenstvu nakazy,

¢) su pri praci vo vyznamnej miere vystaveni nepriaznivym tc¢inkom ionizujuce-
ho Ziarenia,

d) pracuju pri priamom osetrovani alebo pri obsluhe dusevne chorych alebo men-
talne postihnutych aspon v rozsahu polovice urc¢eného tyzdenného pracovné-
ho casu,

e) pracuju nepretrzite aspon jeden rok v tropickych alebo inych zdravotne obtaz-
nych oblastiach,

t) vykonavaju mimoriadne namahavé prace, pri ktorych su vystaveni posobeniu
$kodlivych fyzikalnych alebo chemickych vplyvov v takom rozsahu, ze mozu
vo vyznamnej miere nepriaznivo pdosobit na zdravie zamestnanca,

g) pracuju s dokazanymi chemickymi karcinogénmi alebo pri pracovnych proce-
soch s rizikom chemickej karcinogenity.*

Pokial zamestnanci vykonavaju niektord z uvedenych prac, vznikd im narok na
dodatkovt dovolenku v trvani jedného tyzdria. Mozno ju poskytnut popri dovolenke
za kalendarny rok, ale aj popri dovolenke za odpracované dni. Ak v§ak zamestnanec
pracuje za tychto podmienok len ¢ast kalendarneho roka, prislicha mu za kazdych
21 takto odpracovanych dni jedna dvanastina dodatkovej dovolenky.

Druhy prac zvlast tazkych alebo zdraviu $kodlivych, pracoviska a oblasti, kde
sa také prace vykonavaju, ustanovi vSeobecne zavazny pravny predpis, ktory vyda

7 SKALOS, M. Pravny poriadok Ceskoslovenska v rokoch 1948 — 1989. 2. doplnené a prepracované
vydanie. Banskd Bystrica: Belianum, 2021, s. 224.

% Porov. ustanovenie § 106 ods. 1 — 2 ZP.
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Ministerstvo prace, socialnych veci a rodiny SR po dohode s Ministerstvom zdravot-
nictva SR a Ministerstvom zahrani¢nych veci a eurdpskych zalezitosti SR.*

Vseobecne plati zasada, Ze na ucely Zakonnika prace mozno cerpat dodatkovi
dovolenku iba vo forme pracovného volna, teda nie je mozné jej preplatenie formou
nahrady mzdy. Zamestnanec je povinny si ju cerpat prednostne pred dovolenkou za ka-
lenddarny rok, resp. dovolenkou za odpracované dni. Pri poruseni pracovnej discipliny
boli ukladané rézne karne opatrenia, a to pokarhanie, verejné pokarhanie, znizenie
alebo aj odobratie prémii alebo odmien atd.** ,,Dozor nad bezpecnostou a ochranou
zdravia vykondvalo ROH. Pri spdsobeni skody zamestnanec, s vynimkou pripadu ne-
dbanlivosti, zodpovedal za celii vysku skody - avsak s moderacnym pravom. Pracov-
nopravne spory rozhodovali siidy a odborové organy v rozhodcovskom konani.“*!

V porovnani so suc¢asnou pracovnopravnou upravou Zakonnik prace z roku 1965
upravoval aj tzv. uebny pomer.*

Pokial islo o dohody o pracach vykonavanych mimo pracovného pomeru, si-
¢asny Zakonnik prace upravuje tri dohody, a to dohodu o vykonani prace, dohodu
o brigadnickej praci $tudentov a dohodu o pracovnej ¢innosti. Na druhej strane Za-
konnik prace z roku 1965 upravoval len dva druhy tychto dohdd, a to dohodu o pra-
covnej ¢innosti a dohodu o vykonani prace, ktora sa mohla uzavriet aj astne, ¢o je
podla sti¢asnej pracovnopravnej upravy nepripustné.

Spomedzi uskali pravnej Gpravy Zakonnika prace z roku 1965 nemozno nespo-
menut aj zopar svetlych aspektov. Za pozitivum mozno vnimat, ze predstavoval uni-
verzalny pravny predpis spocivajuci v tom, Ze upravoval pracovnopravne vztahy
vsetkych zamestnancov bez ohladu na ich pracovné zaradenie. Bol napisany zrozu-
mitelnym spdsobom.

Zaver

V roku 1965 prijatim Zakonnika prace na nasom uzemi doslo ku kodifikacii pra-
covného prava a zdroven k unifikdcii pravnej upravy vietkych pracovnych kategorii,
pretoze sa vztahoval na celé vtedajsie praceschopné obyvatelstvo.

Kogentnym spdsobom bola upravenda problematika pracovnych podmienok
a bezpecnosti a ochrany zdravia pri praci. Len vynimocne sa pripustali odchylky
od tohto Zakonnika prace, a to dohodou tcastnikov. Po¢as obdobia svojej u¢innos-
ti bol predmetny Zakonnik prace takmer $tyridsatkrat novelizovany. Po celd dobu
platnosti bol Zakonnik prace z roku 1965 charakteristicky prevazujicim kogentnym
charakterom jeho ustanoveni a napriek viacerym novelam stale bol predmetny pra-
covnopravny kodex vysledkom vplyvu vladnucej ideologie.

% TamtieZ, ustanovenie § 106 ods. 3.
% Uvedené karne opatrenia boli charakteristické pre sank¢ny charakter pracovného prava.

4 SKALOS, M. Pravny poriadok Ceskoslovenska v rokoch 1948 — 1989. 2. doplnené a prepracované
vydanie. Banska Bystrica: Belianum, 2021, s. 224.

42 Ucebny pomer upravoval pravne postavenie u¢nov.
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Prva priama novela Zakonnika prace, ktora bola realizovana zakonom ¢. 153/1969
Zb., bola prijata v tzv. normalizacnom obdobi, po vstupe vojsk Varsavskej zmluvy do
Ceskoslovenska v auguste 1968. Tato novela priniesla so sebou aj vyrazné diskrimi-
nacné prvky, a to najma v systematickej casti rozviazania pracovného pomeru vy-
povedou alebo okamzitym zru$enim zo strany zamestnavatela. Rozsirili sa tak moz-
nosti organizacie ukoncit pracovny pomer okamzite alebo vypovedou z politickych
dovodov. Pracovné pravo v tzv. normalizacnom obdobi bolo nastrojom represalii
voci stipencom reforiem zo 60. rokov a oponentom rezimu.

Druha priama novela Zakonnika prace (zakon ¢. 20/1975 Zb.) vsak tieto diskri-
minacné prvky jednostranného skoncenia pracovného pomeru z predchadzajicej
novely odstranila. Prispeli k tomu aj pocetné protesty Medzinarodnej organizacie
prace.
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K niektorym historickym a pravnym aspektom
vybranych vecnopravnych institatov
po roku 1948

On Historical and Legal Aspects of Selected
Rights-in-Rem Institutes After 1948
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Abstrakt: Cielom prispevku je poukazat na zmeny v pravnej uprave niektorych vybranych
vecnopravnych intitatov po roku 1948.
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Abstract: The aim of the article is to comment on some historical and legal aspects of select-
ed rights-in-rem institutes after 1948.

Keywords: Development; Civil Code; Legal Order; Rights-in-Rem; Czechoslovakia.

Uvod

Do nagho pravneho poriadku sa vSeobecnd, indtitucionalna a ucelend tprava vecné-
ho prava po takmer $tyridsatrocnej absencii vratila prostrednictvom novelizacie Ob-
¢ianskeho zdkonnika (zakonom ¢. 509/1991 Zb.) a je obsiahnuta v jeho druhej casti.
Do 1. aprila 1964 pocas platnosti Obcianskeho zakonnika z roku 1950 bola sice este
samostatna uprava vecného prava jeho sucastou vratane jednotlivych druhov vec-
nych prav, avSak v zna¢ne modifikovanej podobe ovplyvnenej najméd nahradenim
jednotného pojmu vlastnicke pravo sustavou viacerych druhov a foriem vlastnictva
v zmysle dominujtcej socialistickej doktriny.

Ob¢iansky zakonnik z roku 1964 az do roku 1983 obsahoval rozptylenu pravnu
upravu vecnych prav. Vecné prava netvoria homogénnu skupinu prav, ale v ram-
ci tychto prav rozliSujeme dve podskupiny: vlastnicke prava a vecné pravo k cudzej
veci. Vlastnicke pravo az do novely Obcianskeho zdkonnika z roku 1991 bolo upra-
vené v druhej casti zakona pod nazvom Socialistické spolocenské vlastnictvo a osob-
né vlastnictvo a v 6smej Casti, kde bola zakotvena uprava sukromného vlastnictva vo
velmi zuzenej podobe. Z vecnych prav k cudzej veci bolo reten¢né pravo upravené
iba v § 278 v suvislosti s poskytovanim opravy a upravy veci; zalozné prava a vecné
bremena podla dikcie § 495 mohli vzniknut len na zaklade zakona.

! E-mail: martin.skalos@umb.sk
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1. Chapanie pojmu vec po roku 1948

Pojem vec nebol v jednotlivych pravnych poriadkoch ¢asto presne vymedzeny. Nie
je to vSak inak ani v sti¢asnosti v podmienkach Slovenskej republiky, kde legélnu de-
finiciu tohto pojmu v Ob¢ianskom zédkonniku nendjdeme (podla § 23 Ob¢ianskeho
zakonnika ¢. 141/1950 Zb., ktorym doslo k prekonaniu obdobia pravneho dualizmu
rakuskeho a uhorského prava, boli vecou ovladatelné hmotné predmety a prirodné
sily, ktoré sluzia potrebe ludi).?

Nadobudnutim G¢innosti v sucasnosti platného Obcianskeho zdkonnika doslo
k legislativnej zmene tykajucej sa objektu obc¢ianskopravnych vztahov v tom zmysle,
ze pojem ,vec“ uz legalne definovany nebol a tento pravny stav pretrvava az dodnes.
Otazka, preco zakonodarca opustil pravnu tpravu z roku 1950 a pojem vec uz ne-
definoval, bola zaloZend na skutocnosti, ze vec je prirodny fakt, ktory pravo nemo-
ze definovat. Ustanovenie § 23 OZ z roku 1950, takisto ako ¢eska pravna uprava, pri
legalnej definicii veci pouziva pojem ,vec v pravnom zmysle®, ¢im zvyraznuje moz-
nost pouzitia tejto definicie len vo vztahoch pravnych, ni¢ vsak nenasvedc¢uje tomu,
ze by uvedena definicia zodpovedala aj skuto¢nému ponimaniu pojmu vec v mysle-
ni ludi tak, ako ho zvyknu pouzivat v beznej komunikacii na identifikdciu predme-
tov hmotnej povahy.

Medzi krajiny, ktoré nedefinuju pojem vec v pravnom zmysle, patri aj slovenska
pravna tprava, ktora sa vecami ako predmetom obcianskopravnych vztahov zaobera
v $§ 118 OZ (¢. 40/1964 Zb. v zneni neskorsich predpisov), avsak bez blizsej konkreti-
zacie pojmu vec, ktory vo svojich ustanoveniach ¢asto pouziva. Podla odseku 1 uve-
deného ustanovenia platného Ob¢ianskeho zakonnika predmetom obc¢ianskoprav-
nych vztahov st veci, a pokial to ich povaha pripusta, prava alebo iné majetkové
hodnoty.? S rozliSovanim veci na hnutelné a nehnutelné pocita aj platny Obciansky
zakonnik v ustanoveni § 119, v ktorom vyslovne definuje len veci nehnutelné, a to
ako pozemky a stavby spojené so zemou pevnym zakladom. Vyslovna definicia hnu-
telnych veci v Obc¢ianskom zakonniku absentuje, no napriek tomu mozno dospiet
kich definicii na zdklade argumentum a contrario a povazovat za ne vsetky veci, kto-
ré nemaju povahu nehnutelnosti.*

2. Vplyv ustavného vyvoja na socialistické vecné pravo

Pred prijatim novej ustavy po druhej svetovej vojne sa v programe tretej vlady Na-
rodného frontu Cechov a Slovékov (tzv. ,budovatelskom programe*) uvidzalo, Ze

2 FICO, M. Vyvoj institiitov vecnych prdv. Kosice: UPJS, 2013, s. 9.

* Rovnako mozno poukazat aj na potrebu vymedzenia dal$iecho vyznamného pojmu, a to pojmu
majetok. Blizsie pozri Ministerstvo spravodlivosti SR. Legislativny zamer Ob¢ianskeho zakonnika.
Priloha k Justi¢nej revue, ¢. 8 — 9/2002, s. 36.

* Pokial ide o klasifikdciu veci na hnutelné a nehnutelné, vzhladom na absenciu definicie hnutelnych
veci, bolo by vhodné do Ob¢ianskeho zdkonnika vyslovne uviest, Ze hnutelnymi vecami su vsetky
ostatné veci (iné ako nehnutelné veci).
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nova ustava musi zmarit nadeje vSetkych, ktori stale eSte dafaju v navratenie zna-
rodneného hospodarstva hrstke velkokapitalistov. Na druhej strane sa v§ak tstavnej
ochrany dostane sukromnému podnikaniu drobnému a strednému, najmé potom
ma byt ustavne zabezpeceny poctivo nadobudnuty majetok nasich polnohospoda-
rov, zivnostnikov, obchodnikov a v$etkych ostatnych fyzickych i pravnickych osob.?
Nésledne to bolo konkretizované v § 9 Ustavy 9. méaja 1948, podla ktorého sukrom-
né vlastnictvo bolo moZzné obmedzif len zdkonom. Z4roven bolo stanovené, Ze nikto
nemoze zneuzivat vlastnicke pravo ku skode celku.

Osma kapitola Ustavy 9. maja (§ 146 — § 164) zakotvovala hospodarske zriadenie
Ceskoslovenskej republiky. Pre hospodarske zriadenie republiky sa stala charakte-
ristickou existencia troch sektorov hospodarstva - socialistického, malovyrobného
sukromného a kapitalistického. Za zaklad hospodarskeho zriadenia tstava vyhlasila
socialisticky sektor, ktory vznikol predovsetkym znarodnenim.” V sulade s vyme-
dzenim hospodarskych sektorov tstava upravovala vlastnictvo vyrobnych prostried-
kov.! Formalne bolo zavedené monopolné statne vlastnictvo narodného majetku
(§ 149 ods. 1) a boli vymedzené kontiry osobného vlastnictva (§ 158 ods. 2). Su-
¢asne bola formalne zakotvena ochrana sukromného vlastnictva (§ 158 ods. 1, § 9).
Unéhlenost znenia Ustavy 9. maja ilustruje § 149 ods. 2 zavadzajuice tzv. komunalne
vlastnictvo, ktoré vsak nikdy nebolo upravené dal$ou legislativou a v praxi sa nevyu-
zivalo. Obc¢iansky zakonnik z roku 1950 tuto formu vlastnictva celkom vypustil.’

Socialistické vlastnictvo zakotvila v dvoch hlavnych formach ako socialistické
$tatne vlastnictvo (narodny majetok) a druzstevné vlastnictvo. Ustava potvrdzova-
la rozsah znarodnenia a za narodny majetok sa pokladalo nerastné bohatstvo a jeho
tazba, zdroje energie a energetické podniky, bane a huty, prirodné lie¢ivé zdroje, vy-
roba predmetov slaziacich zdraviu fudu, podniky s viac ako 50 zamestnancami, ban-
ky a poistovne, verejna doprava, posta, telegraf, telefon, rozhlas, televizia a film. Tak-
tiez sa za narodny majetok pokladal akykolvek verejny statok sluziaci vSéeobecnému
prospechu, znarodneny podla ustanoveni osobitnych zakonov.

Sukromné vlastnictvo zacalo byt vyrazne potlacované. Vyrazom toho bolo, ze
ustanovenie o stkromnom vlastnictve sa vztahovalo jednak na vlastnictvo ,,malovy-
robcov nevykoristujucich cudzie pracovné sily®, jednak na kapitalistické vlastnictvo,
ktorého rozsah bol v§ak zna¢ne obmedzeny. V sulade s vykonavanym znarodnenim

w

GRONSKY, J. Komentované dokumenty k tistavnim déjindm Ceskoslovenska II. 1945 - 1960. Praha:
Karolinum, 2005, s. 218.

o

PRIBELSKY, P. Metamorf6zy vlastnickeho prava v postmodernej dobe. Justicnd revue. 2012, roc. 64,
¢. 12, 5. 1402 - 1403.

~

Znarodnenie sa stalo vo vsetkych klucovych oblastiach narodného hospodarstva s vynimkou pol-
nohospodarstva zdkladnou sucastou socialistickej ekonomickej a socidlnej reformy.

®

»Vyrobni prostfedky jsou bud narodnim majetkem, nebo majetkem lidovych druzstev, anebo jsou
v soukromém vlastnictvi jednotlivych vyrobcti.“ (§ 146 Ustavy 9. méja z roku 1948).

BELOVSKY, P. Obéanské pravo. In: BOBEK, M., MOLEK, P, SIMICEK, V. (eds.). Komunistické
prdavo v Ceskoslovensku. Kapitoly z déjin bezprdvi. Brno: Mezindrodni politologicky dstav, 2009,
s. 432 - 433.
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a pozemkovou reformou tstava ustanovila najvyssiu pripustnt hranicu stkromné-
ho vlastnictva, a to pri podnikoch 50 zamestnancov a pri pode 50 ha (ak islo o podu,
na ktorej vlastnik sam pracoval). Okrem toho tstava este hovorila o osobnom vlast-
nictve k predmetom domacej a osobnej spotreby.'

Podla Knappa pravo poskytuje vlastnictvu ochranu. V tom sa javi vyrazne aktiv-
na uloha pravnej nadstavby a jej spatné pdsobenie na ekonomicku zakladnu. Vlad-
nuca trieda svojim pravom chrani svoje vlastnictvo. Ani otazku ochrany vlastnic-
tva nemozeme chapat len v zmysle formalnopravnom, ale musime vzdy pozorovat
ochranu vlastnictva v urcitej historickej suvislosti a v urcitej spolo¢nosti. Burzoazny
stat chranil svojim pravom burzoazne sukromné vlastnictvo. Ludovodemokraticky
stat poskytuje zvySenu ochranu socialistickému vlastnictvu a osobnému, ale predo-
vSetkym S$tatnemu socialistickému vlastnictvu, ktoré je najvyssou formou vlastnic-
tva'' a malo najvyssiu ochranu. V Ustave 9. méja to bolo vyjadrené v § 30 ods. 2, kto-
ry ukladal povinnost ochrany a starostlivosti o narodny majetok vsetkym ob¢anom
a v § 125, ktory ukladal starostlivost o narodny majetok narodnym vyborom. Teda
bolo vecou $tatu, ako aj vecou kazdého obcana, aby chranil narodny majetok a na-
pomahal jeho rozvoju. Aj v Ob¢ianskom zakonniku malo najvyssiu ochranu statne
socialistické vlastnictvo.'

Vitazstvo socializmu bolo dovi$ené a patri¢ne konstatované prijatim novej tzv.
socialistickej ustavy CSSR v roku 1960. Problematiky ob¢ianskeho (a v jeho ramci
vecného) prava sa najviac dotykaju ¢l. 7 a nasl., lebo hovoria jednak o hospodarskej
sustave Ceskoslovenska, jednak o $trukturalizacii vlastnickeho préava, resp. rozdele-
nia hodno6t medzi jednotlivé subjekty. Podla ¢l. 7 bola znovu zakotvena socialisticka
hospodarska ststava, ktora stdla na centralnom planovani s pripustenim drobného
sukromného hospodarenia, avsak za prisneho zakazu vykoristovania ¢loveka ¢love-
kom. Cl. 8 sa uz priamo dotykal §trukturalizcie vlastnictva. Uvadzal, Ze socialistic-
ké spolocenské vlastnictvo ma dve zdkladné formy, a to Statne vlastnictvo, ktoré je
vlastnictvom vsetkého Iudu (ndrodny majetok), a druzstevné vlastnictvo (majetok
Tudovych druzstiev).

Pod narodny majetok boli zaradované predovsetkym nerastné bohatstvo a za-
kladné zdroje energie, zakladny lesny fond, vodné toky a prirodné liecivé zdroje,
prostriedky priemyselnej vyroby, hromadnej dopravy a spojov, penazné a poistova-
cie ustavy, rozhlas, televizia a film a dalej aj najdolezitejsie spolocenské zariadenia
ako zdravotnicke zariadenia, $koly a vedecké ustavy. Druzstevné vlastnictvo bolo
spojené predovsetkym s uzivanim pody réznych vlastnikov, zdruzenej pre spolocné
druzstevné hospodarenie. Popri socialistickom vlastnictve bolo tstavne tiez zakot-
vené osobné vlastnictvo, a to konkrétne ¢l. 10. I$lo o vlastnicke pravo k spotrebnym
predmetom, predovsetkym k predmetom osobnej a domacej spotreby, rodinnym

10 SKALOS, M. Slovenské a ceskoslovenské dejiny stdtu a prdva v rokoch 1945 — 1989. Banskd Bystrica:
PrF UMB, 2011, s. 169.

11 KNAPP, V. Vlastnictvi v lidové demokracii. Praha: Orbis, 1952, s. 403 — 404.
12 KNAPP, V. Vlastnictvi v lidové demokracii. Praha: Orbis, 1952, s. 407 — 408.
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dom¢ekom, ako aj k tspordm nadobudnutym précou. Ustavne bolo zakotvené aj
sukromné vlastnictvo, aj ked len ako prezivajuci institut.”> Popri Strukturalizacii
vlastnictva tstava dalej zakotvila zakladné ramcové pravidla pre zakladanie hospo-
darskych organizacii ako napriklad narodnych podnikov.

S uvedenou ustavnou tpravou korespondovala i uprava vlastnickeho prava v Ob-
¢ianskom zakonniku z roku 1964. Subjektom osobného vlastnictva mohol byt iba
obc¢an a subjektom stikromného vlastnictva obc¢an alebo ind nez socialisticka or-
ganizacia. Jednotlivé druhy a formy vlastnictva sa dalej rozliSovali aj predmetom.
Predmetom osobného vlastnictva nemohli byt vyrobné prostriedky (napr. pozem-
ky). Odlisnost bola dana aj osobitnou ststavou pravnych prostriedkov ochrany. Naj-
silnejsie pravne postavenie mal ten, kto vystupoval v mene $tatu (tzv. $tatny vlastnik)
a najslabsie postavenie sikromny vlastnik. Teda socialistické pravo r6znych vlastni-
kov nepovazovalo za rovnocenny subjekt.

K odstraneniu tejto diskriminacie a opatovnému zjednoteniu pravneho postave-
nia véetkych vlastnikov doslo u nas tstavnym zakonom ¢. 100/1990 Zb. z 18. apri-
la 1990, ktorym sa menila vtedajsia Ustava CSSR a ustavny zakon o ¢eskoslovenskej
federacii. Novo formulovany ¢lanok 7 Ustavy CSSR stanovoval, Ze vlastnictvo a iné
majetkové prava obcanov, pravnickych osob a $tatu su chranené ustavou a zakonmi.
Stat poskytuje vsetkym vlastnikom rovnocennt ochranu. Dalej bolo v ¢lanku 8 sta-
novené, ze vlastnictvo zavazuje a nesmie byt zneuzivané na ujmu prav inych osob
alebo spolo¢nosti. Zaroven bolo v ¢lanku 12 upravené, ze vykon vlastnickeho alebo
uzivacieho prava nesmie poskodzovat Tudské zdravie, Zivotné a prirodné prostre-
die nad mieru stanovenu zékonom. Tymto zakonom bolo odstranené nezmyselné
triedenie vlastnictva na jednotlivé druhy a opit sme sa vratili k jednotnému pojmu
vlastnictva. To znamena, Ze bez ohladu na to, kto je vlastnikom, objektivne pravo im
poskytuje rovnaké postavenie a rovnaku pravnu ochranu.

V ramci Ceskoslovenskej federacie bola uprava vlastnickeho prava na ustavnej
urovni finalizovand prijatim ustavného zakona ¢. 23/1991 Zb., ktorym sa uvadza
Listina zdkladnych prav a slobod. Uprava vlastnictva bola v Listine zékladnych prav
a slobdd zaradena do ¢lanku 11 a vlastnicke pravo bolo upravené ako zakladné Iud-
ské pravo. Konstatovalo sa, ze kazdy ma pravo vlastnit majetok a vlastnicke pravo
vsetkych vlastnikov ma rovnaky zdkonny obsah a ochranu. Zaroven bolo ustanove-
né, ze vlastnictvo zavézuje a nesmie byt zneuzité na ujmu prav druhych alebo v roz-
pore so zakonom chranenymi v§eobecnymi zaujmami. Jeho vykon nesmie posko-
dzovat ludské zdravie, prirodu a Zivotné prostredie nad mieru stanovent zakonom.
Zaroven bola upravend garancia dedenia a vyvlastnenia a tieZ sa vytvorila moznost,
aby urcity majetok mohol byt vylu¢ne v statnom vlastnictve alebo len vo vlastnictve
fyzickych a pravnickych 0sob so sidlom v CSFR.

1> Ustava zachovala moznost malého sukromného hospodaérstva ,,zalozeného na osobnej préci a vy-
lu¢ujuceho vykoristovanie cudzej pracovnej sily (¢l. 9).
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3. Zmeny v oblasti vecnych prav po prijati Obcianskeho zdkonnika
z roku 1950

Popri Ustave 9. méja aj ustanovenia § 100 a nasl. OZ z roku 1950 priniesli celkom
novy jav, ktorym bola $trukturalizacia vlastnictva, resp. jeho rozliSovanie podla sub-
jektu, ktory bol nositefom vlastnickeho prava k urcitej veci na socialistické vlastnic-
tvo, osobné vlastnictvo a sukromné vlastnictvo."

Vytvorenie troch typov vlastnictva rozbija zakorenené rimskopravne predsudky
o jednotnom vlastnictve ako o neobmedzenom panstve ¢loveka nad vecou. Pod tym-
to pojmom podla dobovych ideolégov ukryvala burzoazia vykoristovanie, zdoraz-
nujic nevyhnutnost kapitalistickej formy podnikania.” Vlastnictvo nového typu,
nevykoristovatelské spolocenské vlastnictvo, t. j. Statne socialistické vlastnictvo, pri-
padne vlastnictvo socialistickych spoloc¢enskych organizacii je zarukou narastajuice-
ho blahobytu a zarukou pred vykoristovanim. S tymto vlastnictvom nie je v proti-
klade nevykoristovatelské vlastnictvo jednotlivca k osobnému majetku, ktorého rast
pokracuje ruka v ruke s rozvojom vlastnictva socialistického, a teda s rozvojom bla-
hobytu pracujucich. Slusi sa preto zabezpecit privilegované postavenie socialistické-
ho vlastnictva pred vlastnictvom stikromnym, ktoré sluzi alebo moze sluzit vykoris-
tovaniu, t. j. prinasat bezpracny dochodok a ktoré v nasich spoloc¢enskych pomeroch
nie je doteraz vytlacené. Blizsie vymedzenie pojmu socialistickej spolocenskej orga-
nizacie je nutné ponechat na vyvoj a prax.'®

Podla dovodovej spravy k Obcianskemu zdkonniku ,,vlastnicke pravo osnova ne-
definuje; definicia vlastnictva nejavi sa ani potrebnou®"” Tento svoj nazor vlada za-
klada na socialistickej pravnej tedrii, podla ktorej ,,pri definicii pojmu vlastnickeho
prava musi marxisticko-leninska tedria prava vychadzat z Marxovho pojmu vlast-
nictvo ako privlastnenie predmetov prirody jednotlivcom vo vnutri urcitej spolo-
¢enskej formy a jej prostrednictvom, vlastnictvo ako pomer jednotlivca alebo kolek-
tivu k vyrobnym podmienkam alebo prostriedkom - ako k svojim®. Ak sa prevedie
Marxov ekonomicky pojem privlastnenia do pravnej reci, treba vlastnicke pravo de-
finovat ako ,,pravo jednotlivca alebo kolektivu pouzivat vyrobné prostriedky a vy-
robky vo svojej moci a vo svojom zdujme na zaklade sustavy triednych pomerov, kto-
ra v danej spolocnosti existuje, a v stlade s touto sustavou®.'®

14 KNAPP, V,, LUBY, S. a kol. Ceskoslovenské obcianske pravo. II. zvizok. 2. vydanie. Bratislava: Obzor,
1974, s. 21 a nasl.

15 Typickym rysom kapitalistického sukromného vlastnictva vyrobnych nastrojov a prostriedkov je
jeho vykoristovatelsky charakter. Vlastnicke pravo burzoaznej spolo¢nosti nie je ni¢im inym, ako
pravom prisvojovat si cudziu nezaplatent pracu“ (Marx).

16 Zdroj: Nérodni archiv v Prahe, Oddéleni fondi statni spravy z let 1945 — 1992, Archiv Ministerstva
spravedInosti — nespracovany fond: Kodifikace trestniho a ob¢anského prava, karton 4.

7 Dévodové sprava vlady CSR k § 100 - § 106. Dostupné na internete: http://www.psp.cz/eknih/
1948ns/tisky/t0509_10.htm

Marxov pojem vlastnictva je znamy predovsetkym z predhovoru knihy Ku kritike politickej ekono-
mie. V ,naérte” zékladnych téz kritiky politickej ekonémie Marx definuje vlastnictvo ako ,,pomer
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Obc¢iansky zakonnik z roku 1950 opustil tradi¢nt zasadu, podla ktorej ,,povrch
ustupuje pode, alebo Ze ,vlastnik pozemku je aj vlastnikom stavby na nom postave-
nej“'* Hlavnym dovodom pre uplatnenie tohto kroku boli problémy, ktoré by mohli
nastat jednotnym rolnickym druzstvam: za predchadzajicej platnej upravy by sa
stavby postavené jednotnymi rolnickymi druzstvami na sikromnom pozemku stali
majetkom vlastnika pozemku. Rovnako tak vdaka tomuto kroku bolo mozné, aby si
obcania postavili domy v osobnom vlastnictve na $tatnom alebo druzstevnom po-
zemku. Preto ustanovenie § 155 uvadzalo, Ze vlastnikom stavby moze byt osoba od-
lisna od vlastnika pozemku.”

Pokial ide o nehnutelnosti, Ob¢iansky zakonnik opusta zasadu dovtedajsieho pra-
va, Ze prevod vlastnictva k nehnutelnej veci sa uskutocni az zapisom do pozemkovej
knihy alebo uloZenim listiny na stide. Nova pravna uprava ponechava zapis prevo-
du vlastnickeho prava k nehnutelnostiam (ulozenie listiny) len z dovodov potrebnej
kontroly a evidencie. Aj pri nehnutelnostiach plati zasada, ze k prevodu vlastnictva
nastane, pokial je zmluva skuto¢nostou (jej perfekciou). Pokial sa v § 112 ustanovu-
je, ze prevod vlastnictva sa zapise do pozemkovych alebo Zelezni¢nych knih, tento
zapis so zretelom na to, ¢o ustanovuje § 111 ods. 1, ma iba deklaratérnu povahu.!

Zakon ¢. 141/1950 Zb. v § 143 uvadza, ze drzitelom je ten, ,kto s vecou naklada
ako s viastnou alebo kto vykondva pravo pre seba“. Teda je zrejmé, Ze aj po zmene spo-
lo¢enskych pomerov bola zachovana disjunkcia medzi drzbou veci ako faktickym
stavom a drzbou prava, na vznik ktorej s potrebné - na rozdiel od drzby veci - $pe-
cifické podmienky. Prave tak aj su¢asny Ob¢iansky zakonnik (zakon ¢. 40/1964 Zb.)
v § 129 ods. 1 velmi vhodne rozlisuje drzbu veci a drzbu prava a v ods. 2 obmedzuje
moznost drzania prava na prava pripustajice opatovny alebo trvaly vykon.

Institat vecnych bremien sa v nasom pravnom poriadku po prvy raz objavil v Ob-
¢ianskom zakonniku z roku 1950 a nahradil tym tzv. sluzobnosti a redlne bremena,
ktoré boli a dodnes su stcastou ob¢ianskopravnych tprav vacsiny eurdpskych kra-
jin. Termin pojem a institut vecnych bremien sa v inych pravnych poriadkoch ne-
vyskytuje.”

jednotlivca k prirodnym podmienkam prace a reprodukcie ako k podmienkam objektivnym®, Dalej
Marx hovori: ,,Jednotlivec sa chova k objektivnym podmienkam prace jednoducho ako k svojim.“
In: VENEDIKTOV, A. V. Stdtni socialistické viastnictvi. Praha: Orbis, 1950, § 2 a § 3.

K uplatiiovaniu zasady ,,superficies solo cedit; resp. k zaveru, ze ,,stavba nie je sucastou pozemku*,
blizsie pozri FIALA, J., KINDL, M. a kol. Obcansky zdkonik. Komentdr. I. dil. Praha: C. H. Beck,
2009, s. 353 a nasl.

20 DAVID, R. Ceskoslovenské socialistické obéanské prdvo (1948 - 1989). In: VOJACEK, L., SCHELLE,
K., TAUCHEN, J. a kol. Vjvoj soukromého prdava na tizemi Ceskych zemi. 1. dil. Brno: Masarykova
univerzita, 2012, s. 418 — 419.

o

Nérodni archiv v Prahe, Oddéleni fonda statni spravy z let 1945 - 1992. Archiv Ministerstva
spravedlnosti — nespracovany fond: Kodifikace trestniho a obcanského prava, ¢. 327/1949 - V/i,
karton 2.

Z ustanovenia § 166 zakona ¢. 141/1950 Zb., ktory konstatuje, Ze ,,vecné bremend obmedzujii viast-
nika veci v prospech niekoho iného, a to tak, Ze vlastnik je povinny nieco trpiet, alebo sa niecoho
zdrZat, alebo nieco konat*, ani z viacero dal$ich lakonickych ustanoveni tohto kédexu nemozno
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4. Vecné prava podla Obcianskeho zakonnika z roku 1964

Ceskoslovensky pravny poriadok vymedzil 4 zdkladné formy vlastnictva: 3titne
vlastnictvo a druzstevné vlastnictvo (ako kolektivne formy vlastnictva) a dalej osob-
né vlastnictvo a sukromné vlastnictvo (ako individudlne formy vlastnictva). Nazvy
jednotlivych typov vlastnictva sa odliSovali v priebehu vyvoja, predovsetkym vsak
s prijatim Ob¢ianskeho zakonnika z roku 1964. Ten prestal napriklad pouzivat po-
jem $tatne vlastnictvo, pretoze zakonodarca pouzil $ir$i pojem ,,socialistické spolo-
¢enské vlastnictvo", ktory $tatne vlastnictvo zahfna.”

Tzv. socialistické vlastnictvo samo osebe nebolo typom vlastnickeho prava, ale
kategériou stiboru pravne privilegovanych typov vlastnictva, do ktorej patrilo vlast-
nictvo $tatne, druzstevné a osobné. Obciansky zakonnik z roku 1964 ustanovil, ze
zdrojom osobného vlastnictva moze byt vylu¢ne praca obcana v prospech spolo¢-
nosti (pripadne iny poctivy zdroj) a Ze predmety osobného vlastnictva musia mat
spotrebny charakter. Okrem toho Ob¢iansky zakonnik z roku 1964 ustanovil ako
kritérium pre urcenie osobného vlastnictva aj rozsah majetku,* dany nielen obje-
mom majetku, ale aj velkostou konkrétnych veci, predovsetkym rodinnych domov
(§ 128). Obc¢iansky zakonnik z roku 1964 pripustal aj sikromné vlastnictvo, zakla-
dom ktorého bolo vlastnictvo vyrobnych prostriedkov, novo limitované tym, ze ne-
mohlo slazit vykoristovaniu ¢loveka ¢lovekom, teda ze vyrobné prostriedky mohol
vyuzivat len ich vlastnik.

S deklarovanym pokrokom v zospolocenstovani vyrobnych prostriedkov a spon-
tannym procesom zjednocovania foriem socialistického vlastnictva doslo aj k zme-
ne legislativneho pristupu k trukture vlastnictva. V Obc¢ianskom zédkonniku z roku
1964 sa pojem Statne vlastnictvo uz vobec neobjavuje, a to aj pre znenie ¢l. 8 tsta-
vy z roku 1960, podla ktorého: ,,Socialistické spolocenské vlastnictvo md dve zdiklad-
né formy: stdtne vlastnictvo, ktoré je viastnictvom vsetkého ludu (ndrodny majetok),
a druzstevné vlastnictvo (majetok ludovych druZstiev).“ I$lo o dosledok zameru pre-
sunut vSetku upravu hospoddrenia s narodnym majetkom do Hospodarskeho za-
konnika a dal$ich osobitnych predpisov. V nadvdznosti na znenie ustavy Obciansky
zakonnik z roku 1964 pouziva pojem tzv. socialistické spoloc¢enské vlastnictvo bez
dalsieho rozliSovania na Statne alebo druzstevné vlastnictvo.

Stcasne doslo k rozsireniu vypoctu pripustnych foriem socialistického vlastnic-
tva, lebo popri vlastnictve §tatnom a druzstevnom Hospodarsky zakonnik novo pri-
pustil vlastnictvo spolocenskych a inych socialistickych organizacii. Do budicnosti

viac vy¢itat, avSak mozno povedat, Ze tento zakonnik vlastnikovu sluzobnost ani vecné bremeno
neumoznoval.

# Privlastok ,,spolocenské” sice pouzival vo vztahu k socialistickému vlastnictvu uz Ob¢iansky za-
konnik z roku 1950 (§ 100), av§ak v tomto pripade i$lo skor o ideologické vyjadrenie povahy insti-
tutu nez o sucast nazvu novej formy vlastnictva.

# Presna hranica rozsahu majetku nebola vyslovne ustanovend zakonom. Urcitym vodidlom pre stid-
ne rozhodovanie bol § 126, ktory ustanovil, Ze osobné vlastnictvo slizi na uspokojovanie osobnych
hmotnych a kultirnych potrieb.
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bolo mozné, aby stat nielen zveril cast $tatneho majetku do uzivania socialistickym
organizaciam, ale rovnako aby tento majetok na socialistické organizacie priamo
previedol. Konkrétne mohlo ist napriklad o budovy, pozemky, vyrobné zariadenia
a pod. Uvedenu koncepciu mozno vidiet napriklad v ustanoveni § 8 Hospodarske-
ho zakonnika, podla ktorej platilo, Ze socialistickym spolo¢enskym vlastnictvom je
$tatne vlastnictvo, druzstevné vlastnictvo, ako aj vlastnictvo spolocenskych a inych
socialistickych organizacii.

Druzstevné vlastnictvo bolo povaZované, rovnako ako Statne vlastnictvo, za kolek-
tivnu formu prisvojovania (na rozdiel od osobného a siikromného vlastnictva), aviak
hierarchicky zaradenii na niZsiu uroven, ako je Stdtne vlastnictvo. Islo o kategoriu
vlastnictva zaradovanu medzi Stdtne vlastnictvo a osobné vlastnictvo, pricom prdve
toto zaclenenie determinovalo jeho hranice. Predmetom vlastnictva ludovych druzstiev
nemohlo byt to, co mohlo byt vylucne predmetom stdtneho vlastnictva. Naopak to, ¢o
mohlo byt predmetom individudlneho vlastnictva, sa mohlo stat predmetom aj statne-
ho alebo druzstevného vlastnictva. Socialistickd koncepcia v ramci hierarchizdcie vlast-
nickych prav taktiez vymedzila presné hranice predmetov tychto vlastnictiev.”

Dal$im vyznamnym aspektom socialistického vlastnictva bol spdsob, akym sa
tedria obcianskeho prava dokazala vyrovnat so skuto¢nostou, Ze druzstva hospoda-
ria s (sukromnym) majetkom jednotlivych osob. V pripade druzstevnej formy ide
o spolocensku formu hospodarenia, ktora je su¢asne podporovana socialistickym
$tatom. Ak je ¢len druzstva vlastnikom vneseného majetku, tento majetok je vyuzi-
vany na uspokojovanie zdujmov celej spolo¢nosti. Vdaka tomu aj vsetky prijmy ply-
nuce z ¢innosti druzstva sa mohli stat osobnym vlastnictvom, nie sukromnym, lebo
nepochadzali zo $pekulativnych zdrojov a ani z vykoristovania.*

Komunistickou ideolégiou bola re$pektovana aj individualna forma socialistickeé-
ho vlastnictva v podobe tzv. osobného vlastnictva, ktoré zodpovedalo ideologickym
kritériam. Tym stalo osobné vlastnictvo v protiklade k sukromnému vlastnictvu,
ktoré bolo koncep¢ne odmietané marxistickym ucenim ako jeden zo zakladnych
pilierov kapitalistickych vyrobnych vztahov. Aj napriek nedostato¢nému zakonné-
mu vymedzeniu osobného vlastnictva v prvej faze jeho upravy, v legislativnej upra-
ve 60. rokov nedoslo prakticky k Ziadnej zmene. Ustava z roku 1960 len prevzala vy-
medzenie osobného vlastnictva z predchadzajlcej Gstavnopravnej upravy s jedinou
zmenou. Z demonstrativneho vypoctu ustavy z roku 1948% bol v tistave z roku 1960
vyradeny majetok z dedicstva, ktory bol presunuty do samostatného druhého od-

2 BELOVSKY, P. Obéanské prdvo. In: BOBEK, M., MOLEK, P, SIMICEK, V. (eds.). Komunistické
prdavo v Ceskoslovensku. Kapitoly z déjin bezpravi. Brno: Mezindrodni politologicky tdstav, 2009,
S. 447 — 448.

% Blizsie pozri DAVID, R. Ceskoslovenské socialistické obéanské pravo (1948 - 1989). In: VOJACEK,
L., SCHELLE, K., TAUCHEN, J. a kol. Vjivoj soukromého prdva na tizemi eskych zemi. I. dil. Brno:
Masarykova univerzita, 2012, s. 454.

27 Podla § 158 ods. 2 Ustavy 9. méja z 1948: ,,Osobni majetek obcant je nedotknutelny. Toto ustanove-
ni se tyka zejména predmétt domaci a osobni spotteby, rodinnych domku a aspor nabytych praci,
jakoz i dédického prava na né.“
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seku ¢lanku 10.® V novej tprave bola zvolena rovnaka cesta ako v Ob¢ianskom za-
konniku z roku 1950, ktory ustavnopravne vymedzenie osobného vlastnictva taktiez
prevzal, s vynimkou dedi¢stva (§ 105 OZ z roku 1950).%

Ramcové vymedzenie osobného vlastnictva v zakonnej uprave si vynutilo jeho
bliz§ie rozpracovanie v pravnej teérii. Pravna doktrina sa zhodla na troch zaklad-
nych rysoch osobného vlastnictva: nerozlu¢nd spojitost so socialistickym spolo-
¢enskym vlastnictvom, povod spocivajici na praci ob¢ana v prospech spolo¢nosti*
a spotrebny charakter. Okrem uvedenych vSeobecnych znakov sa identifikdcia osob-
ného vlastnictva upinala predovsetkym na povahu predmetu osobného vlastnictva,
a to de iure na zaklade § 146 ustavy z roku 1948 a ¢l. 8 ods. 2 ustavy z roku 1960.*
Predmetom osobného vlastnictva mohli byt takmer vylu¢ne veci spotrebnej pova-
hy, t. j. veci, ktoré zo svojej povahy vylu¢uji moznost dalsieho nekontrolovatelného
rozrastania majetku a majua sluzit ¢isto na uspokojenie osobnych potrieb. Veci, kto-
ré sa uzivanim nespotrebuivaju, predovsetkym vsak vyrobné prostriedky (pozembky;,
stroje, priemyselné stavby a dalsie), boli z osobného vlastnictva vylucené. V osob-
nom vlastnictve sa vSéak mohli nachadzat aj predmety prakticky schopné produkcie,
pokial neboli pouzivané v rozpore s principmi socialistického spoluzitia. Malo ist
predovsetkym o predmety domadcej a osobnej spotreby, rodinné domceky a uspory
nadobudnuté pracou. Obciansky zakonnik z roku 1964 vypocet rozsiril o prijmy zo
socialneho zabezpecenia a rekrea¢né chaty (§ 127 OZ z roku 1964).

Podla ustanovenia § 123 OZ (v zneni k 1. aprilu 1964) platilo, Ze veci, ktoré st ur-
¢ené na osobnu potrebu obcanov, prevadzaju sa zo socialistického spolocenského
vlastnictva do ich osobného vlastnictva alebo sa im prenechavaju do osobného uzi-
vania. Napriek pravnym problémom pri vymedzeni osobného vlastnictva s ohladom
na pracovny povod jeho predmetu, tprava Obc¢ianskeho zakonnika z roku 1964 este
roz$irila okruh predmetov, na ktoré sa mala vztahovat podmienka pracovného po-
vodu. Zatial ¢o do roku 1964 bol pracovny pévod osobného vlastnictva pozadovany
iba v suvislosti s pennaznymi usporami, s i¢innostou nového Obc¢ianskeho zakonnika
sa formalne vztahoval na vsetky veci. I$lo o dosledok inovativneho pristupu apravy
Obcianskeho zakonnika z roku 1964, ktory uz zohladnoval prechod na jednosekto-
rovu (socialistickt) ekonomiku, ked § 125 OZ z 1964 ustanovil, Ze ,,zdrojom osob-
ného vlastnictva je predovsetkym prdca obcéana v prospech spolocnosti®. Na zaklade
dovtedajsich skuisenosti bolo ponechané slovo ,,predovsetkym®, aby zostaval priestor

2 CL. 10 ustavy z roku 1960: 1. Osobné vlastnictvo obéanov k spotrebnym predmetom, najma k pred-
metom osobnej a domdcej potreby, rodinnym domécekom, ako aj k uspordm nadobudnutym pracou
je nedotknutelné. 2. Dedenie osobného majetku je zarucené.

» Podla § 105 OZ z roku 1950: ,V osobnom vlastnictve su najmi predmety domdcej a osobnej spo-
treby, rodinné domceky a uspory nadobudnuté pracou (osobny majetok). Osobny majetok je nedo-
tknutelny.“

% Od zaciatku 50. rokov do popredia na ukor pracovného poévodu bol stavany tcel pouzitia predmetu
vlastnictva. Typickymi prikladmi zdrojov osobného vlastnictva nepracovného pdévodu boli vyhry
z lotérii, dary a tiez predmety dedi¢stva.

31 VENEDIKTOV, A. V. Stdtni socialistické vlastnictvi. Praha: Orbis, 1950, s. 357.
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aj pre dalsie predmety nadobudnuté inym spdsobom ako osobnou pracou. Islo pre-
dovsetkym o veci, ktoré doktrina pripustala do osobného vlastnictva. Aj napriek for-
malnemu sprisneniu podmienky pracovného povodu sa vo svojich dosledkoch nova
uprava Obcianskeho zakonnika z roku 1964 v praxi nijako vyrazne nepremietla.’”

Obc¢iansky zakonnik z roku 1964 v § 125 zopakoval, Ze ,,zdrojom osobného vlast-
nictva je predovsetkym prdaca obcana v prospech spolocnosti. Vo vztahu ku kritériu
povodu vlastnictva taktiez v druhom odseku toho istého paragrafu urcil, ze ,,ma-
jetok ziskany z nepoctivého zdroja nepoziva ochranu osobného vlastnictva“. Zo za-
¢iatku ustanovenie o nepoctivom zdroji majetku nebolo chapané jednoznacne. Pre-
dovsetkym nebolo jasné, aki ma povahu vlastnictvo veci, ktora bola nadobudnuta
nepoctivo. Z upretia pravnej ochrany bolo mozné iba vyvodit, Ze v takom pripa-
de bude vec v stkromnom vlastnictve.”» Sukromné vlastnictvo v tomto svetle bolo
akousi zvyskovou formou vlastnictva, kam patrili pripady vlastnictva majetku, ktoré
neboli zlucitelné s principmi socialistického spoluzitia a hospodarstva.*

Podla § 129 OZ z roku 1964 v osobnom vlastnictve mohol byt iba jediny rodin-
ny dom, lebo prave tento pocet zabezpecoval ddstojné pravo pracujiceho na byva-
nie a sucasne branil (vtedy neakceptovatelnému) zhromazdovaniu majetku. Pokial
obcan vlastnil dva alebo viac rodinnych domov, pri druhom a dalsich domoch neslo
o vlastnictvo osobné, ale o stkromné vlastnictvo. Rovnaké zavery platili pre staveb-
né parcely. Osobné vlastnictvo malo skutocne existovat iba v takom rozsahu, kto-
ry postacuje na uspokojovanie zdkladnych potrieb jednotlivca. Cokolvek navyse, o
neslizi na uspokojovanie tychto potrieb, nemohlo byt uz sti¢astou osobného vlast-
nictva. Do buducnosti sa vsak pocitalo s tym, ze v komunistickej spolo¢nosti osobné
vlastnictvo nebude potrebné, lebo zakladné potreby kazdého jednotlivca budua uspo-
kojované priamo zo zdrojov celej spolo¢nosti.*

Oproti osobnému vlastnictvu nemalo sukromné vlastnictvo ako dalsia forma in-
dividudlneho vlastnictva povahu vlastnictva socialistického typu. To sa odrazalo
predovsetkym na vyvoji zdkonnej upravy sukromného vlastnictva. Zatial ¢o zaciat-
kom 50. rokov bolo sukromné vlastnictvo vnimané ako prezitok starych burzoaz-
nych vztahov, avsak v ramci politiky postupného prechodu k socialistickym hospo-
darskym pomerom aspon tolerovanou formou vlastnictva, v 60. rokoch sa stava uz

2 Aj nadalej sa napriklad diskutovalo o moznosti osobného vlastnictva peiazi nadobudnutych vlast-
nou pracou mimo socialistického sektora v sukromnom hospodarstve, ktoré este priptstala tstava
z roku 1960.

33 KNAPP, V., PLANK, K. a kol. Ucebnice ceskoslovenského obanského prdva II. Praha: Orbis, 1965,
s. 50.

Zatial ¢o v marxistickej ideoldgii rozdiel medzi osobnym a sikromnym vlastnictvom bol jasne
vymedzeny, v oblasti prévnej upravy tento rozdiel nebol jednozna¢ny. Hlavnym doévodom odliSenia
obidvoch foriem vlastnictva bolo potlac¢enie sikromného vlastnictva, ktoré bolo od zaciatku po-
vazované za dozivajucu formu vlastnictva, ktora sa vytrati s pokrokom pri budovani socialistickej
spolo¢nosti.

3 Bliz8ie pozri DAVID, R. Ceskoslovenské socialistické obcanské pravo (1948 - 1989). In: VOJACEK, L.,
SCHELLE, K., TAUCHEN, J. a kol. Vyivoj soukromého prdava na tizemi Ceskych zemi. I. dil. Brno: Ma-
sarykova univerzita, 2012, s. 454.
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neziaducim institatom. Preto uprava sukromného vlastnictva v Obcianskom zakon-
niku z roku 1964 bola doslova skryta az do zavere¢nych ustanoveni zakonnika (¢ast
8. Z4vere¢né ustanovenia, hlava 1. Uprava inych obcianskopravnych vztahov § 489
a nasl.),”® kde v § 489 bolo uvedené, Ze obc¢ianskopravne vztahy vznikaju aj z indivi-
dualneho vlastnictva k veciam, ktoré nie su predmetom osobného vlastnictva (su-
kromné vlastnictvo), a Ze aj toto vlastnictvo je chrdnené proti neopravnenym zasa-
hom. Je zrejmé, Ze rovnako Obciansky zakonnik z roku 1964 do buducnosti pocital
s odstranenim, resp. s razantnou redukciou sukromného vlastnictva a za jedina pri-
pustnu formu vlastnictva jednotlivca povazoval osobné vlastnictvo.

Obciansky zakonnik ¢. 40/1964 Zb. v povodnom zneni institat vydrzania neob-
sahoval. Z tohto dévodu bolo potrebné vychadzat z toho, ze po 1. aprili 1964 nebolo
mozné vlastnicke pravo k nehnutelnostiam nadobudnut vydrzanim ani v tom pripa-
de, ak vydrzacia doba zacala plynut pred uvedenym datumom, teda za i¢innosti pred-
chadzajticeho zakonnika. Platnostou novely Obcianskeho zakonnika ¢. 131/1982 Zb.
sa do nasho pravneho poriadku vratil institat vydrzania. Nastali zmeny v tom zmys-
le, ze sa zuzil okruh osob sposobilych vec vydrzat len na fyzické osoby, teda obc¢anov,
a nepriznala sa organizaciam, teda pravnickym osobam. Rovnako tato novela obme-
dzila okruh veci, ktoré mohli byt vydrzané. Zakonom ¢. 509/1991 Zb. bolo obnovené
tradi¢né chapanie institutu vydrzania. Zru$ené bolo obmedzenie jeho pouzitia, pre-
dovsetkym obmedzenie predmetov sposobilych na vydrzanie fyzickou osobou a vy-
lacenie moznosti pravnickej osoby nadobudnut vlastnictvo vydrzanim.?

Kédex z roku 1964 sa vecnym bremendm vo svojej originalnej verzii vobec ne-
venoval a nepoznal ich. Novelou z roku 1982 (¢. 131/1982 Zb.) boli do Ob¢ianske-
ho zakonnika doplnené vecné bremena, a to zhruba vo forme, ako to bolo v kddexe
z roku 1950. Ani novelizacia Obcdianskeho zdkonnika z roku 1991 (zékon ¢. 509/1991
Zb.) sa uz k ¢leneniu na sluzobnosti a redlne bremena nevratila, ale v podstate pre-
vzala pravnu apravu vecnych bremien uzédkonend v novele z roku 1982, ktora bola
prijatd najma z dovodu dlhodobo pretrvavajucej potreby zriadovat vecné bremena
Vv praxi.*®

Novela Ob¢ianskeho zakonnika ¢. 509/1991 Zb. opustila principy, na zaklade kto-
rych boli vybudované vztahy medzi podielovymi spoluvlastnikmi. I$lo o princip
dohody, jednomyselnosti a prava veta. Bolo upustené od delenia spolo¢nych zéle-
zitosti tykajucich sa spolocnej veci na bezné a nie bezné tym, ze z dovtedajsieho zne-
nia Obcianskeho zdkonnika sa vypustilo ustanovenie § 138. Pravne pomery spo-
luvlastnikov navzajom upravuje ustanovenie § 139, ktoré hovori, ze: ,,Z prdvnych
uikonov tykajucich sa spolocnej veci sii opravneni a povinni vietci spoluvlastnici spoloc-

% BELOVSKY, P. Obéanské pravo. In: BOBEK, M., MOLEK, P, SIMICEK, V. (eds.). Komunistické
pravo v Ceskoslovensku. Kapitoly z déjin bezprdvi. Brno: Mezinarodni politologicky tstav, 2009,
S. 453 — 454.

¥ CIRAK, J., FICOVA, S. et al. Ob¢ianske prdvo. Vieobecnd cast. Samorin: Heuréka, 2008, s. 79.

% Obciansky zakonnik z roku 1964 totiZ upravoval vecné bremena velmi stru¢ne v prechodnych
a zruSovacich ustanoveniach a v podstate neumoznoval vznik vecnych bremien okrem pripadov,
ked vznikali zo zakona.
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ne a nerozdielne. O hospoddrenti so spolocnou vecou rozhoduju spoluvlastnici vicsinou
pocitanou podla velkosti podielov. Pri rovnosti hlasov, alebo ak sa vicsina alebo doho-
da nedosiahne, rozhodne na ndavrh ktoréhokolvek spoluvlastnika sud. Ak ide o dolezitii
zmenu spolocnej veci, moZu prehlasovani spoluvlastnici Ziadat, aby o zmene rozhodol
sud.“* Uvedené zakonné ustanovenie je pravnou skuto¢nostou solidarneho zavaz-
ku bez toho, ze by bolo rozhodujuce, ¢i tento pravny tikon vznikol za tcasti jedného
spoluvlastnika z vlastnej vole, so suhlasom ostatnych, alebo ¢i konali vsetci spolu-
vlastnici spolo¢ne.

5. Pravo osobného uzivania v socialistickom pravnom poriadku

KIuc¢ovou zmenou v dovtedajsej uprave majetkovych prav*® bolo tvrdé presadzova-
nie celkom novych institatov, ktorych zmyslom bolo odnaucit Tudi od potreby vlast-
nit, pricom boli opakovane zdoraznované vyhody uzivania veci oproti ich vlastnic-
tvu. Tradi¢ny institat vlastnickeho prava bol do zna¢nej miery odsunuty do uzadia
s cielom nahradit ho urc¢itymi substituujicimi institatmi, ktoré mali Tudi prinatit
k zmene pristupu k majetku. Islo predovsetkym o rozne varianty institatu tzv. osob-
ného uzivania, ktoré malo postupne nahradit nielen vlastnicke pravo, ale aj vecné
prava vratane vecnych prav k cudzej veci (predovsetkym vecnych bremien). Praktic-
ky i8lo o institut opraviujuci predovsetkym jednotlivca na uzivanie majetku v $tat-
nom a druzstevnom vlastnictve, a to formou bliziacou sa obsahom vecnym pravam
k cudzej veci. Teda islo o akési kvdzi vlastnictvo, resp. o navodenie dojmu o nom.
Jeho vyznam mal v8ak predovsetkym ideologické pozadie a bol proklamativne vy-
jadreny v § 124 OZ z roku 1964, ktory opisoval rolu, akt uzivanie ma zohrat pri re-
forme spoloc¢nosti za pdsobenia noriem obcianskeho prava: ,, Spolecenskému uzZivani
obéanii slouzi vefejnd zatizent, jako zatizeni dopravni, zdravotni, kulturni, socidlni,
télovychovnd a rekreacni. !

Rozdelenie statkov medzi ¢lenov socialistickej spolocnosti sa neuskutoc¢novalo iba
na zaklade nadobudania majetku do osobného vlastnictva, ale aj umoznenim, aby
$tat Cast socialistického majetku prenechal ob¢anom do osobného uzivania.*> Teda
neslo o prevod vlastnickeho prava, ale o poskytnutie moznosti uzivania casti so-
cialistického (spolo¢ného) majetku na ucely uspokojovania opravnenych material-
nych i kultarnych potrieb. Osobné uzivanie bytov, inych miestnosti a pozemkov bolo
upravené v ustanoveniach § 152 a nasledujucich. Pravo osobného uzivania bolo zru-

* VOJCIK, P. a kol. Ob¢iansky zdkonnik - struény komentdr. 2. vydanie. Bratislava: Tura Edition, 2009,
s. 326.

% Komunisticka doktrina zavrhovala samotny pojem vecnych prav.
41§ 124 OZ z roku 1964 (zakon ¢&. 40/1964 Zb.).

2 KNAPP, V,, LUBY, S. a kol. Ceskoslovenské obcanské pravo. I. svazek. 2. vydani. Praha: Orbis, 1974,
s. 75 a nasl.
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$ené po zmene spoloc¢enskych pomerov po roku 1989, ked bolo zo zdkona zmenené
bud na vlastnictvo, alebo na najom.*

Institat osobného uzivania nebol Gplné névum. Konstrukéne bol vybudovany na
starSom institute trvalého uzivania, ktory bol upraveny uz v Ob¢ianskom zakonniku
z roku 1950.* Na rozdiel od osobného uzivania, ktoré malo uspokojovat osobné po-
treby obc¢anov, tcelom trvalého uzivania bolo predovsetkym poskytnut ¢ast narod-
ného majetku do uzivania socialistickym pravnickym osobam, predovsetkym vsak
rolnickym druzstvam, teda ne$tatnym organizaciam. Predmetom trvalého uzivania
mohol byt ako hnutelny, tak aj nehnutelny majetok, hoci podla vl. nar. ¢. 110/1953
Zb. bolo mozné hnutelné veci odovzdavat do trvalého uzivania len vynimocne, a to
vtedy, ak st pre to osobitné dovody. Teda prakticky institat trvalého uzivania najcas-
tejsie sluzil na zriadovanie stavieb na $tatnej pdde, ¢o bolo zakladom pre neskorsi in-
§titut osobného uzivania pozemku.

Institat osobného uzivania (resp. ,prava osobného uzivania®) bol koncipovany
predovsetkym pre individudlnu pravnu dispoziciu s pozemkami a bytmi. Osobné
uzivanie pozemkov bolo ndhradou nielen vlastnickeho prava k pozemkom, ale aj
ostatnych tradi¢nych vecnych prav, predovsetkym vsak zruseného institutu vecnych
bremien (resp. sluzobnosti).*” Konkrétny vyznam osobného uzivania definoval § 198
OZ z roku 1964: ,,Pravo osobniho uzivani pozembkii slouzi k tomu, aby si obéané na po-
zemcich, ke kterym se pravo ziidi, mohli vystavét rodinny domek, rekreacni chatu nebo
garaz anebo zridit zahradku.“*

Uprave pravneho pomeru ob&anov k bytom a pozemkom venoval Ob¢éiansky za-
konnik z roku 1964 osobitnt pozornost. Samotna tprava uzivania bytu predstavuje
37 ustanoveni, spolu s upravou dalsich obytnych i nebytovych priestorov a pozem-
kov 69 ustanoveni, ¢o v porovnani s tpravou drzby alebo vydrzania po novelizacii
v roku 1982 je rozdiel 68 ustanoveni zakona. Rovnako vecné bremena, ktoré ABGB
upravoval v 58 paragrafoch, novela Obc¢ianskeho zakonnika z roku 1964 zahrnula
iba do dvoch ustanoveni (9 odsekov). Naopak kolosalna zakonna tprava bytov a po-
zemkov sa s novelou Obcianskeho zakonnika z roku 1964 este rozsirila.*”

Osobné uzivanie sa postupne stalo univerzalnym prostriedkom na riesenie taz-
kosti, ktoré sa po zavedeni Obc¢ianskeho zakonnika z roku 1964 zacali rychlo obja-
vovat. Prikladom v tomto smere mdze byt institut vydrzania, ktory bol Ob¢ianskym

# K pravu osobného uZivania blizsie pozri CESKA, Z. a kol. Obcansky zdkonik. Komentdr. L. svazek.
Praha: Panorama, 1987, s. 539 a nasl.

4§ 103 ods. 2 OZ z 1950 (zékon ¢. 141/1950 Zb.).

* OZ z roku 1964 institat vecnych bremien upravoval, avsak iba s ohladom na pretrvavajice pravne
vztahy z predchddzajuceho Obcianskeho zakonnika. Buddcnost vecnych prav k cudzej veci vsak
bola naznac¢end umiestnenim na samotny koniec Ob¢ianskeho zdkonnika medzi zavere¢né ustano-
venia (§ 495).

46 Pozri § 198 OZ z roku 1964 (zékon ¢. 40/1964 Zb.).

7 BELOVSKY, P. Oblanské prdvo. In: BOBEK, M., MOLEK, P, SIMICEK, V. (eds.). Komunistické
pravo v Ceskoslovensku. Kapitoly z déjin bezprdvi. Brno: Mezindrodni politologicky tdstav, 2009,
S. 447 - 448.
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zakonnikom z roku 1964 eliminovany, avsak v reakcii na staznosti praxe znovu zave-
deny novelou ¢. 131/1982 Zb.*® Ob¢iansky zakonnik v novelizovanom zneniv § 135a
ustanovil, Ze vydrzanie sice spdsobuje zmenu subjektu vlastnickeho prava (rovna-
ko ako tradi¢né chapanie tohto institatu), avsak nadobtdatelom sa stane nie drzitel,
ale ex lege $tat. Pritom samotnému drzitelovi vznikne vydrzanim iba opravnenie, aby
s nim bola uzatvorena dohoda o osobnom uzivani drzaného pozemku. Islo o krko-
lomné prispdsobenie tradi¢ného institutu, ktorého existencia sa v pravnom poriad-
ku ukazala ako nevyhnutna, v duchu nového ob¢ianskeho prava.

Zaver

Vecné pravo bolo povazované za zdklad a kostru nového ob¢ianskeho prava po pri-
jati Obcianskeho zakonnika z roku 1950 (¢. 141/1950 Zb.). Chapanie veci bolo pod-
statne zzené, pretoze nimi kodex rozumel nie aj prava ako tzv. veci nehmotné, ale
len ovladatelné fyzické predmety a prirodné sily sluziace potrebam cloveka. Rovna-
ko Obc¢iansky zakonnik omnoho uzsie ako predchadzajica pravna uprava chapal
indtitut drzby, pretoze rozliSoval len drzbu opravnent a neopravnent a opravnené-
mu drzitelovi poskytoval proti tretim osobam zdsadne rovnaké prava ako vlastniko-
vi. Vlastnictvo sa stalo dolezitou kategériou politického vyznamu. K vyraznej zme-
ne v oblasti nakladania s nehnutelnostami doslo aj zrusenim zasady ,, superficies solo
cedit®, ktora platila v nasom prave dlhé obdobie. Predmetnd zmena bola vyjadrena
jednak v § 25, podla ktorého sucastou pozemku je vsetko, ¢o na nom vzide, stavby
nie su sucastou pozemku, jednak podla ustanovenia § 155, podla ktorého vlastni-
kom stavby moze byt osoba rozdielna od vlastnika pozemku. Namiesto predchadza-
juceho delenia na sluzobnosti a redlne bremena zakonnik zaviedol jednotny institut
vecnych bremien.

Obciansky zakonnik z roku 1964 vychddza z diferencidcie vlastnictva a jedno-
znacne preferoval tzv. socialistické vlastnictvo. Dve velké novely (zakon ¢. 131/1982
Zb. a zakon ¢. 509/1991 Zb.), ale najmad novela Obcianskeho zakonnika z roku 1991
odstranila uvedené nedostatky a v nadvéznosti na tstavny zakon ¢. 100/1990 Zb.
zaviedla jednotny rezim vlastnickeho prava a zdroven rozsirila moznosti zriadenia
vecnych bremien a zaloznych prav na aroven obvykld vo vyspelych demokratickych
krajinach.

Zatial ¢o v prvej etape reformy obcianskeho prava dochadzalo k deformacii tra-
di¢nych rimskopravnych institutov podla ideologickych poziadaviek na vystav-
bu ludovodemokratického pravneho poriadku, v druhej etape, na zéklade prijatia
Obcianskeho zdkonnika z roku 1964, bolo viacero tychto institatov eliminovanych
a nahradenych celkom novo vykons$truovanymi instititmi zodpovedajucimi krité-
riam vystavby socializmu a komunizmu. Najzasadnej$ou zmenou bolo rozbitie jed-
notného institutu vlastnictva a, naopak, vyznam nadobudli nové rozmanité formy

# Vydrzanie v rokoch 1964 - 1982 zostalo v ¢eskoslovenskom pravnom poriadku upravené iba v za-
kone o medzindrodnom prave sikromnom.
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uzivania polnohospodarskej pody a bytov, ktoré svoj Siroky vyznam vlastnictva vy-
razne potlacovali.

Jednou z hlavnych astavnych téz po roku 1989 sa stala rovnost obsahu vsetkych
foriem vlastnictva, ktora sa dostala aj do ustavy. VSeobecne sa ocakavalo, Ze zakotve-
nie rovnosti foriem vlastnictva prinesie ekonomické bohatstvo a rozvoj, realita vsak
bola zlozitejsia. Je paradoxné, Ze institut vlastnictva sa velmi zdiskreditoval prave pri
snahe o dosiahnutie spravodlivosti. K nespravodlivému rozdeleniu vlastnictva v po-
slednych desatrociach prispeli instituty ako restitucie, ale najma privatizacia.

Noznice socialnej nerovnosti medzi bohatymi a chudobnymi sa stale viac roztva-
raju. Nerovnost a nemeratelnost bola vzdy, avsak prvykrat sa spaja s demokraciou
a socialnym $tatom. Strednad trieda je utlacana, resp. speje k zaniku. Institucionalne
zvladnutie vztahu socialnej solidarity bohatych a chudobnych je nakoniec i jednym
zo zakladov uspechu vsetkych modernych spolo¢nosti.
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fyzickych osob v Rumunsku
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Abstrakt: Predkladand $tidia je nahladom do vyvoja najdélezitejsich pravnych predpisov
tykajucich sa pravnej subjektivity fyzickej osoby v Rumunsku. Autorka analyzuje Ob¢iansky
zakonnik z roku 1864, zakon o rodine a vyhlasku ¢. 31/1954 o fyzickych a pravnickych oso-
béach a nasledne sa venuje reformnym ustanoveniam Ob¢ianskeho zakonnika z roku 2011.
Clanok analyzuje aj relevantny nélez Ustavného sidu Rumunska. Na zéver sa autorka za-
obera novelou rumunského Ob¢ianskeho zakonnika, ku ktorej doslo v dosledku oznacenia
opatreni uloZenych na ochranu dospelych so zhor$enou rozliSovacou schopnostou ako proti-
ustavnych.

Klucové slova: spdsobilost; opatrovnik; usudok; zavet; dar.

Abstract: The study is a foray into the legislative evolution of the most important legal regu-
lations regarding the civil capacity of the natural person in Romania. The author analyses
the Civil Code of 1864, the Family Code and Decree no. 31/1954 regarding natural persons
and legal entities, and subsequently deals with the reforming provisions of the Civil Code
of 2011. The article also analyzes the relevant Decision of the Constitutional Court. Finally,
the article discusses the legislative amendment of the Romanian Civil Code that occurred
as a result of the unconstitutionality in the field of measures applied to adults with impaired
discernment.?

Keywords: Capacity; Guardian; Discernment; Testament; Donation.

1. Introductory considerations

The legal capacity to conclude a legal act is nothing but the expression of this free-
dom of action in terms of law.’

! E-mail: carmentodica_utm@yahoo.com

2 The author is an Arbitrator, Vice-president of the Court of Arbitration attached to the Chamber of
Commerce and Industry Bucharest, Lawyer, Bucharest Bar.

* RIZOIU, R. Legal act theory course. Bucharest, Hamagiu Publishing House, p. 161.
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Romanian civil law recognizes two forms of capacity: the capacity to use, respec-
tively the capacity to be the holder of civil rights and obligations, and the capacity to
exercise, the capacity to exercise rights and assume obligations by concluding civil
legal acts.

The regulation of this civil capacity, in both forms, is not even currently a unitary
one, contained in a single normative act, but dispersed, in different normative acts,
following the model of the previous regulation of the Civil Code from 1864, and of
the Family Code, acts currently repealed.

2. The civil capacity of the natural person in the previous
regulation of the current Civil Code

2.1. The capacity to use. The legal time of conception

The ability to use belonging to the natural person was enshrined as a principle of
art. 4 paragraph 1 of Decree no. 31/1954 regarding individuals and legal entities:*
‘civil capacity is recognized for all persons”; art. 5 paragraph 1 of the Decree: “the na-
tural person has the capacity to use and, apart from the cases provided by law, the ca-
pacity to exercise” and art. 15 point 1 of the Constitution: ‘citizens benefit from the
rights and freedoms enshrined in the Constitution and other laws and have the obliga-
tions stipulated by them’.

Art. 7 paragraph 1 of the Decree enshrined the principle according to which “the
capacity to use begins from the birth of the person”. Therefore, from the date of birth,
the natural person acquired capacity for use, that is, the person had the general and
abstract ability to acquire rights and obligations. Art. 7 para. 2 of the Decree estab-
lished an exception, stipulating that: “the rights of the child are recognized from con-
ception, but only if he is born alive” The exception, recognized since Roman law,
crystallized in the adage: infans conceptus pro nato habetur, quoties de commodis ejus
agitur (the conceived child is considered born whenever this is in his interest). In
Romanian civil law, it is known as the anticipated capacity of use.

Romanian civil law, unlike other legislation (for example the French) did not claim
the condition of the viability of the child born® therefore, to acquire the capacity for
anticipated use it is enough to be born alive, regardless of how long the child lives. In
order to be considered to have been born alive, the child must have breathed at least

* Published in Official Bulletin no. 8/30 January 1954, amended by Law no. 4/1956 (B.O. no. 11/4
April 1956), currently repealed by the current Civil Code.

w

Viability presupposes that a born child has all the necessary organs, which are sufficiently devel-
oped to allow him to live. In the legislations in which viability is a condition for the acquisition of
personality, the legislator considered it simpler not to take into account the ephemeral life of chil-
dren born prematurely or with malformations, called monstra vel prodigia. In our law it is enough
for a child to live only a few moments. So the effectiveness of acquiring personality, respectively the
ability to use it, is subordinated to the event of the birth of a living child (UNGUREANU, O., MUN-
TEANTU, C. Observations regarding the natural person and legal personality. Pandectele Romdne 4,
2005, pp. 182-186).
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once, a test that can easily be achieved through a forensic examination that certifies
the presence of air in the lungs (docimasia test).

The exception of the acquisition of the use capacity starting with conception pre-
sents a major interest in the matter of succession and liberties. The child concei-
ved before the death of the parent participates to the inheritance together with the
descendants born until the date of the opening of the succession (the death of the
parent).

The exception of anticipated capacity for use indicates the date of the child’s con-
ception as the date of acquiring the capacity. Since this date, at the stage of the de-
velopment of medical sciences at that date, cannot be established precisely, the
legislator resorted to the establishment of a legal presumption regarding the period
of conception. Thus, art. 61 The Family Code regulated the legal time of conception
as »the time between the three hundredth and the one hundred and eightieth day befo-
re the birth of the child. It is counted from day to day*.

When establishing the presumption, two terms were considered: the maximum
term of the gestation period, established as 300 days and the minimum term as
180 days. Thus, the interval of 121 days (and not 120, because the 180" day is also ta-
ken into account) between the maximum term and the minimum term of gestation
is the legal time of conception. The child born alive can claim as the day of his con-
ception any day of the 121-day interval.

In the context in which the state of science at that time did not allow the preci-
se determination of a certain date of conception, it was appreciated in practice and
specialized literature as art. 61 from The Family Code established two presumptions:
the presumption of the longest gestation (of 300 days) and the shortest gestation (of
180 days) and the presumption of the possibility of conceiving the child on any day
between the 300" and the 180™ day before birth. The first presumption was consi-
dered to be an absolute one, the contrary proof being inadmissible because it would
end up that, through a court decision, the law would be modified.®

The second presumption was considered relative, the proof of conception being
possible only in a certain portion of the 121-day interval, excluding the other part
of this interval.

2.2. The exercise capacity

If the mere existence of the natural person is sufficient for him to have civil rights
and obligations, this existence is insufficient for the subject of law to personally con-
clude civil legal acts. Thus, only the natural person who has reached a certain mental
maturity can validly, consciously and safely conclude civil legal acts. This mental ma-
turity is acquired only after the minor has reached a certain age. According to art. 8
of Decree no. 31/1954, the natural person acquired the full exercise capacity at the
age of majority.

¢ Decision no. 13 of 1991, of the Supreme Court of Justice, Law, 1, 1992, p. 11.
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In relation to the existence and quality of discernment, the physical person’s
exercise capacity presented three states: lack of exercise capacity, restricted exercise
capacity, full exercise capacity.

The lack of discernment necessary for a natural person to be able to participate
in legal relations under civil law determines a lack of exercise capacity of the natural
person in the case of minors under 14 years of age and persons placed under pro-
hibition. Discernment appears gradually, being present to a small extent in minors
between 14 and 18 years of age with limited exercise capacity. The major person was
considered by the law as having the discernment necessary to conclude civil legal
acts, alone and personally, benefiting according to the law from the age of 18, of full
exercise capacity.

2.2.1. Lack of exercise capacity

A first regulation in the matter was contained in art. 11 paragraph 1 of Decree
no. 31/1954 which enumerates the categories of natural persons lacking legal capa-
city. “They do not have exercise capacity: the minor who has not reached the age of 14;
the person placed under the ban”. Also art. 950 of the Civil Code was limited to regu-
lating legal incapacity in contractual matters, stating: “Incapable of contracting” are:
1. minors; 2. prohibitions. From a practical point of view, in testamentary matters,
the minor’s lack of legal capacity extended up to the age of 16, as art. 806 of the Civil
Code stated: “A minor under the age of 16 cannot dispose in any way...”.

The legislator considered that the minor who did not reach the age of 14 did not
have discernment and therefore cannot be allowed to personally conclude legal doc-
uments. If the minor under 14 lacked discernment due to his young age, the judi-
cially prohibited person lacked discernment due to alienation or mental debility. The
measure of placing under ban the person who lacks discernment due to alienation
or mental debility is taken by the court, which communicates the decision of plac-
ing under irrevocable ban to the guardianship authority, in order to appoint a guard-
ian.

Art. 11 para. 2 of Decree no. 31/1954 ordered “For those who do not have legal ca-
pacity, legal documents are made by their legal representatives”. Thus, persons lack-
ing legal capacity could not personally participate in the conclusion of legal acts, but
only through representation, respectively parents and guardians.

2.2.2. Limited exercise capacity

The limited exercise capacity ensured the minor a gradual transition from lack of
exercise capacity, when his legal acts were concluded by his legal representative, to
full exercise capacity, when he concluded them personally and alone.

In order not to deprive the minor who has reached the age of 14 of the possi-
bility of participating in legal life, but also to protect him, art. 9 para. 1 of Decree
no. 31/1954 stipulated that: “the minor who has reached the age of 14 has limited
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exercise capacity. The legal acts of the minor with limited capacity are concluded by
him, with the prior approval of the parents or the guardian”.

This main regulation in the matter had to be supplemented with the legal norms
contained in art. 105 para. 2 of the Family Code which stipulates that “after reach-
ing the age of 14, the minor exercises his rights and fulfills his obligations on his own,
but only with the prior consent of the parents in order to protect him against abuse by
a third party”

The minor between 14 and 18 years old could conclude legal documents personal-
ly, and not through a legal representative, but with the consent of the legal guardian.
Therefore, the minor with limited exercise capacity was protected, not represented.
Legal protection was carried out by the parents, the guardian or the county or lo-
cal council of the municipality of Bucharest, in whose territory resides the person or
family to whom the child was entrusted for adoption.

A regulation of overwhelming importance allowed the minor, upon reaching the
age of 16, to dispose of half of what he would have had as an adult (art. 807 Civil
Code).”

Only a limited number of legal documents are forbidden to minors aged 14-18,
they being allowed only to adults: the donation contract; legal documents guarantee-
ing the obligation of another (mortgage, pledge, suretyship).

2.2.3. Full exercise capacity

The date on which the natural person acquired full exercise capacity was established
by a series of legal provisions. According to art. 8 of Decree no. 31/1954: “The full
exercise capacity starts from the date when the person becomes of age. A person be-
comes an adult upon reaching the age of eighteen. The minor who marries thereby ac-
quires full exercise capacity.” Similar provisions were also found in art. 4 Family Code:
‘A man can marry only if he has reached the age of eighteen, and a woman only if she
has reached the age of sixteen. However, for valid reasons, the marriage of a woman
who has turned 15 can be approved”.

Therefore, two ways of acquiring full exercise capacity were distinguished: by
reaching the civil coming of age, i.e. on the date of being the age of 18 (the standard
situation of acquiring full exercise capacity) and by concluding the marriage by the
woman before turning 18. According to art. 4 Family Code, the woman could mar-
ry if she turned 16 or, for valid reasons, even at 15. In the latter case, the consent of
the general mayor of the city of Bucharest, or of the president of the county council
within whose radius the woman resides, was required, consent which is given on the
basis of a medical opinion (exceptional situation).

7 The will being an essentially personal legal act, it cannot be concluded either by a representative or
with the consent of the legal guardian. Thus, until reaching the age of 16, the minor cannot make
a will through a representative or with prior consent. The minor who has reached the age of 16 can
dispose of half of his property on his own and without prior consent.
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3. The civil capacity of the natural person in the current Civil Code

The current Civil Code repealed both the provisions contained in the Civil Code
from 1864, but also the special laws that outlined the unitary regulation of individu-
als, namely: Decree no. 31/1954 regarding natural and legal persons and the Family
Code from 1954. We appreciate the fact that the legislator of the current Civil Code
created a unitary and general regulation of the institution of persons (including the
family).

Also in the current regulation of the New Civil Code, the quality of civil law sub-
ject of natural persons is expressed by their civil capacity. Any natural person has
civil capacity, i.e. has the capacity to participate in civil legal relations as a subject
of rights. In this sense art. 28 Civil Code. generically regulating “Civil Capacity” ex-
pressly stipulates: ‘civil capacity is recognized for all persons” (paragraph 1), ‘every
person has the capacity to use and, except for the cases provided by law, the capacity to
exercise” (paragraph 2).

3.1 Regulation of usage capacity

Currently, the capacity has found a well-deserved regulation in the Civil Code that
defines both the capacity to use and the moment of commencement. According to
art. 34 Civil Code, “Capacity for use is the person’s ability to have civil rights and ob-
ligations”.

After art. 35 Civil Code, thesis I, enshrines the principle according to which “the
capacity to use begins from the birth of the person (...)”, art. 36 Civil Code thesis I es-
tablishes an exception, stipulating that: “the rights of the child are recognized from
conception, but only if he is born alive.”

The exception of the acquisition of the capacity for use from conception presents
a major interest in the matter of succession and liberties. Thus, art. 957 of the Civil
Code establishes in paragraph 1 that: “a person can inherit if he exists at the time of
opening the inheritance. The provisions of art. 36 (...) are applicable”. By law, the le-
gislator considers that a child who is not conceived cannot succeed. Therefore, inter-
preting the legal text per a contrario, the child conceived before the death of its au-
thor will be able to reap the inheritance, respectively to inherit it. Moreover, the text
recognizes the conceived child as a successor, without distinguishing between legal
and testamentary inheritance. In this way, the child conceived before the death of
the parent participates in the inheritance together with the descendants born up to
the date of the opening of the succession (the death of the parent).

The previous civil code had in art. 802: “he is able to receive by donation between
the living anyone who is conceived at the time of the donation. Anyone who is conceived
at the time of the father’s death is able to receive inheritance by will” Even if the current
Civil Code no longer contains a similar provision, we appreciate that the conceived
child can also be the beneficiary (donee) of a donation. As an argument, we invoke
the provisions of art. 989 para. 2 of the Civil Code, according to which “the person
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who does not exist at the date of drawing up the liberality can benefit from a liberality
if it is made in favor of a capable person, with the latter having the task of transmitting
the object of the liberality to the beneficiary as soon as it is appropriate”, because the
conceived child is considered to exist precisely to be able to receive rights.

Similar to the previous regulation, art. 412 Civil Code para. 1 regulates the legal
time of conception, “The time interval between the three hundredth day and the one
hundred and eightieth day before the birth of the child is the legal time of conception.
It is calculated day by day”.

Regarding the absolute or relative nature of the presumption of the legal time of
conception, by law, it is appreciated that the legislator has settled any controversy on
this subject, through the principle provision of art. 412 para. 2 Civil Code “Through
scientific means of proof, it is possible to prove the conception of the child in a certain
period of the time interval provided for in para. (1) or even outside this range”.

The specialized literature indirectly concludes that the presumption is a relative
one, because it is allowed to prove that the fact of conception took place both within
a period of the 121-day interval provided by the law, and outside of this interval.

However, the mentioned text is far from putting an end to the doctrinal diver-
gences. Thus, in the opinion, it is appreciated that the provisions of art. 412 para. 2
(according to which scientific means of proof can be used to prove conception even
outside the 121-day interval), refers exclusively to the situation where conception
takes place in the laboratory, through the use of medically assisted human reproduc-
tion techniques (M.U.A.M.). The embryo thus obtained can be cryopreserved for
future use. The embryo can be implanted in the future mother’s uterus after a cer-
tain period of time, after its conception in the laboratory. The time interval can be
established by the doctor or it can remain at the discretion of the future parents. In
another opinion, the presumption does not apply in the case of the use of medi-
cally assisted reproduction techniques because in these cases the moment of con-
ception can be established with accuracy. We appreciate that in such cases the mo-
ment of conception is given by the moment of implantation of the embryo in the
mother’s uterus (embryo transfer), although the civil legislation in the matter is not
immune to criticism since it only regulates medically assisted human reproduction
with a third donor.

The question can arise, what is the legal regime of the embryo between the mo-
ment of its conception in the laboratory through the in vitro fertilization of the ovum
with the spermatozoon and the moment of the embryo transfer? In the same way,
the presumption would be useless if only the establishment of the child’s paternity is
not in question because the DNA test can accurately establish the child’s parentage.

3.2 Regulation of exercise capacity

By law, the date on which the natural person acquires full exercise capacity is estab-
lished differently by the Civil Code. According to art. 38 Civil Code: “(1) The full
exercise capacity starts from the date when the person becomes of age. (2) The person
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becomes an adult upon reaching the age of 18.” Pursuant to art. 39 para. 2 Civil Code
“The minor acquires, through marriage, full exercise capacity”. According to art. 40
Civil Code, “For valid reasons, the guardianship court can recognize the full capacity
of the minor who has reached the age of 16. For this purpose, the parents or the guard-
ian of the minor will also be heard, taking, when necessary, the opinion of the family
council”.

Therefore, three ways of acquiring full exercise capacity are distinguished: by
reaching civil majority, i.e. on the date of turning the age of 18 (the standard situation
for acquiring full exercise capacity); by concluding the marriage by the minor before
turning 18 (first exception); by the recognition of full capacity by the guardianship
court (anticipated exercise capacity), in the case of the minor who has reached the
age of 16 (second exception).

The Civil Code establishes two special cases of acquiring full exercise capacity.

The first hypothesis concerns the acquisition through the effect of the law (ope le-
gis, by law) of the full exercise capacity as a result of the conclusion of the marriage.
Thus, according to art. 39 Civil Code para. 1 “The minor acquires, through marriage,
the full exercise capacity”, and in addition to art. 272 para. 2 of the Civil Code speci-
fies: “For valid reasons, a minor who has reached the age of 16 can marry on the ba-
sis of a medical certificate, with the consent of his parents or, as the case may be, the
guardian and with the authorization of the guardianship court in whose jurisdiction
the minor has domicile”.

This way of legally acquiring the full exercise capacity is subject to the condition
that the minor is 16 years old and the marriage is validly concluded. To the extent
that the marriage is annulled, the minor who has not reached the age of 18, but was in
good faith at the conclusion of the marriage, retains full legal capacity. In this sense,
art. 39 para. 2 Civil Code provides: “If the marriage is annulled, the minor who was in
good faith at the conclusion of the marriage retains full legal capacity”. Good faith pre-
supposes the husband’s ignorance of the cause of the nullity of the marriage.®

The second hypothesis of the acquisition of full exercise capacity is regulated by
art. 40 of the Civil Code, establishing anticipated exercise capacity “For valid rea-
sons, the guardianship court can recognize a minor who has reached the age of 16 full
exercise capacity. For this purpose, the parents or the guardian of the minor will also
be heard, and when necessary, the opinion of the family council will be taken”. In this
case, the minor’s incapacity is replaced by an anticipated exercise capacity, with the
authorization of the guardianship court.

Anticipated exercise capacity does not operate automatically, but must be pro-
nounced by the guardianship court, following a request of the minor in this regard
(any minor who has reached the age of 16).

8 According to art. 293 para. 1 of the Civil Code, the marriage concluded in violation of the provi-
sions regarding personal and free consent, bigamy, the prohibition of marriage between relatives in
the direct line as well as collateral up to the fourth degree inclusive, the prohibition of the marriage
of the alienated or the mentally retarded and of the formal conditions are sanctioned with absolute
nullity the presence of 2 witnesses), as well as non-compliance with the minimum marriage age
(art. 294 Civil Code).
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The request can only be made in the interest of the minor and only for valid rea-
sons, the assessment of which is left to the discretion of the guardianship court. In
practice, these fundamental reasons are quite rare, but we appreciate that they could
constitute justified reasons for the acquisition of anticipated exercise capacity: the
conclusion of a will (considering that, currently, the person without exercise capaci-
ty or with limited exercise capacity cannot dispose of his assets through liberality -
art. 988 paragraph 1 Civil Code), the possibility of carrying out economic activities’
as members of a family business, the donation of organs and tissues.

The guardianship court, beforehand, will have to listen to the minor’s parents or
guardian, and, in the case of guardianship, the law also requires the opinion of the
family council. The law does not specify whether it is a contentious or non-conten-
tious procedure. Since by requesting the recognition of the anticipated exercise ca-
pacity of the minor, the establishment of an adverse right against another person is
not sought, we appreciate that such a procedure is a non-contentious one.

The effects of anticipated exercise capacity concern both the person and the assets
of the minor." Regarding the person of the minor, the anticipated exercise capacity
has the effect of terminating parental authority and guardianship, giving the minor
the right to manage his patrimony. In relation to assets, the minor with anticipated
exercise capacity has the legal status of an adult: he can conclude any type of legal
act, he can exercise any action in court, he assumes his obligations and will be liable
in case of non-execution.

4. The constitutional dilemma related to the capacity
of the natural person

A controversial text introduced by the current Civil Code refers to the prohibition of
the person with the consequence of the lack of exercise capacity. Thus according to
art 164 of the Civil Code “(1) Persons who do not have the necessary discernment to
take care of their interests, due to alienation or mental debilitation, will be placed under
judicial interdiction. (2) Minors with limited legal capacity can also be placed under ju-

° Government Emergency Ordinance no. 44/2008 regarding the conduct of economic activities by
authorized natural persons, individual businesses and family businesses (Official Gazette no. 328 of
25.04.2008). According to the concept of the ordinance, natural persons applying for authorization
to carry out the activity individually and independently or as sole entrepreneurs of an individual
enterprise, as well as the representative of the family enterprise, must be 18 years old, and the family
members must be 16 years old.

=3

Anticipated exercise capacity is similar to the full emancipation regulated in the Civil Code of
Quebec. According to art. 175 Quebec Civil Code: “Full emancipation takes place through marriage,
It may also, at the request of the minor, be declared by the court, for a serious reason; in this case, the
holder of parental authority, the guardian or any other person to whom the minor was entrusted, must
be requested to give his opinion, as well as, if necessary, the guardianship council.” Art. 176 Quebec
Civil Code: “Full emancipation gives the minor the full capacity to exercise his civil rights, as if he were
an adult”
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dicial interdiction”. By Decision no. 601/2020," the Constitutional Court declared
unconstitutional the provisions of article 164 paragraph 1 of the Civil Code.

Art. 164 para. (1) of the Civil Code regulates the placing under a judicial ban of
an adult who no longer has the necessary discernment to take care of his interests
due to alienation or mental debility, defined'? as a mental illness or a mental handi-
cap that determines the mental incompetence of the person to act critically and pre-
dictively regarding the social-legal consequences that may arise from the exercise of
civil rights and obligations. In order to be ordered to be placed under judicial pro-
hibition, there must be a legally designed medical diagnosis of a mental illness or
a mental handicap that determines the lack of discernment necessary to take care of
one’s own interests. Although from a medical point of view mental retardation re-
presents a mild form of mental deficiency, from a legal point of view it encompasses
all its forms, regardless of the person’s degree of incapacity.

From the way the measure of placing under judicial interdiction is regulated by
art. 164 para. (1) of the Civil Code does not show that it refers to the total lack of
discernment of the person in relation to the multitude of interests that he can ma-
nifest in the different areas of life. Or, although the person in question can show
a conscious will in a certain field, by being placed under a judicial ban, he loses his
capacity to exercise. The Convention on the Rights of Persons with Disabilities" es-
tablishes that a measure of protection is instituted taking into account the existen-
ce of different degrees of capacity, but the Romanian legislation provides for limited
exercise capacity only with regard to minors between the ages of 14 and 18 (art. 38
and 41 from the Civil Code), not the limited exercise capacity of the minor who, as a
result of being placed under judicial interdiction, will be completely deprived of this,
legal acts to be concluded, on his behalf, by a legal representative [art. 43 para. (2) of
the Civil Code]. Therefore, a protective measure such as placing under a judicial ban
must be regulated only as an ultima ratio, as it presents an extreme seriousness that
involves the loss of civil rights as a whole and which must be carefully analyzed eve-
ry time, including in the aspect of whether other measures or proved ineffective in
supporting the civil capacity of the person."

' Regarding the exception of unconstitutionality of the provisions of art. 164 para. (1) of the Civil
Code, published in the Official Gazette no. 88 of January 27, 2021.

12 Art. 211 of Law no. 71/2011 for the implementation of Law no. 287/2009 regarding the Civil Code,
published in the Official Gazette of Romania, Part I, no. 409 of June 10, 2011.

3 Law no. 221/2010 for the ratification of the Convention on the Rights of Persons with Disabilities,
adopted in New York by the United Nations General Assembly on December 13, 2006, opened for
signature on March 30, 2007 and signed by Romania on September 26, 2007, published in the Of-
ficial Gazette of Romania, Part I, no. 792 of November 26, 2010.

In its jurisprudence, the European Court of Human Rights ruled, in essence, that a measure that has
the effect of total incapacity must be proportionate to the degree of capacity of the person in ques-
tion and adapted to his individual circumstances and needs, the mental disorder must either “of the
type or degree” that would justify such a measure, the interference with a person’s right to respect
for his private life constitutes a violation of Article 8 of the Convention for the Protection of Hu-
man Rights and Fundamental Freedoms, unless he has was “prescribed by law”, pursued a legitimate
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In solving the exception, and in declaring the text as unconstitutional, the Court
held that the measure of placing under judicial prohibition regulated by art. 164
para. (1) of the Civil Code is not accompanied by sufficient guarantees to ensure re-
spect for fundamental human rights and freedoms. This does not take into account
the fact that there may be different degrees of incapacity, nor the diversity of a per-
son’s interests, it is not ordered for a fixed period of time and is not subject to perio-
dic review.”

The impact in the judicial practice of the mentioned Decision was the suspension
of the procedure of placing under the ban for almost two years. The effect was felt
immediately, in the absence of the prohibition, an adult without discernment was
considered a person with full exercise capacity, and the legal documents concluded
by this person (until the appearance of the Decision, incapable) were considered as
being validly concluded.

5. Changes brought to the institution of civil capacity

Considering that, by Decision no. 601/2020 regarding the exception of unconstitu-
tionality of the provisions of art. 164 para. (1) The Civil Code and the alignment of
national legislation with the requirements imposed by the Convention on the Rights
of Persons with Disabilities, the Parliament of Romania adopted Law no. in the Offi-
cial Gazette no. 500 of May 20, 2022. The amending law introduces three protection
systems for the adult without discernment or with impaired discernment due to an
intellectual or psychosocial disability: assistance for concluding legal acts, judicial
counseling and special guardianship. The competence of appointing the assistant for
the conclusion of legal documents belongs to the notary public, and the establish-
ment of legal advice and special guardianship remains an attribution of the court of
law (guardianship court).

The major who, due to an intellectual or psychosocial disability, needs support to
take care of himself, to manage his patrimony and to exercise, in general, his rights
and civil liberties, can request the notary public to appoint an assistant. The assis-
tant is authorized to act as an intermediary between the major who benefits from

objective and was a measure “necessary in a democratic society” (see in this regard the Judgment
of 31 May 2016 pronounced in the Case of A.N. v. Lithuania, paragraph 123, Judgment of 27 June
2006 pronounced in the Case of Shtukaturov v. Russia, paragraph 94). The European Court of Hu-
man Rights ruled in its jurisprudence that deprivation, even partially, of legal capacity should be a
measure of last resort, applied only if the national authorities, after carrying out a careful analysis of
the possible alternatives, have come to the conclusion that no other measure, less restrictive, would
serve purpose or when another less restrictive measure has not been tried without success (Judg-
ment of 18 September 2014, pronounced in the Case of Ivinovi¢ v. Croatia, paragraph 44).

These criteria are also regulated in the legislation of other countries, such as France, where the
duration for which the measure is instituted is expressly established, as well as the conditions under
which it can be renewed or extended, i.e. the establishment of the measure cannot exceed 5 years
or, as the case may be, 10 years, renewed for the same period or for a period that cannot exceed
20 years (art. 440 par. 3 of the French Civil Code) and Switzerland, where the measure must be
lifted as soon as possible and re-examined at regular intervals (art. 383 of the Swiss Civil Code).
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the assistance and third parties, being presumed to act with the consent of the major
in granting the assistance. The assistant can send and receive information on behalf
of the major and can communicate to third parties the decisions made by him. In-
stead, the assistant cannot receive, use or communicate information about the ma-
jor except with his consent and only to the extent that it is necessary to fulfill his
task.

The appointment of the assistant does not affect the exercise capacity of the ma-
jor. He retains the full capacity of exercise and concludes the legal ones himself. The
assistant does not conclude legal documents on behalf of the major, nor does he ap-
prove the documents that he concludes himself.

On the other hand, the major who benefits from judicial counseling has limited
exercise capacity. Regarding the major placed under special guardianship, the Law
amending the Civil Code is incomplete, not specifying the type of capacity he bene-
fits from. We appreciate, as we will show in the following, that the effect of this spe-
cial guardianship is precisely the lack of exercise capacity of the major who benefits
from this protective measure. In the light of the new article 164 of the Civil Code, as
amended, the adult who cannot take care of his own interests due to a deterioration
of his mental faculties, temporary or permanent, partial or total, determined follow-
ing the medical and psychosocial evaluation, and who needs support in forming or
expressing his will, can benefit from judicial counseling or special guardianship, if
taking this measure is necessary for the exercise of his civil capacity.

A person can benefit from judicial counseling if the deterioration of his mental
faculties is partial and it is necessary to be continuously counseled in the exercise of
his rights and freedoms, in the sense that he will benefit from a restricted capacity
to exercise. The institution of judicial counseling can be done only if adequate pro-
tection of the protected person cannot be ensured by establishing assistance for the
conclusion of legal documents.

A person can benefit from special guardianship if the deterioration of his men-
tal faculties is total and, as the case may be, permanent and it is necessary to be
continuously represented in the exercise of his rights and freedoms. From the mo-
ment the legislator uses terminology, the legal representation in the documents
he concludes, the minor placed under special guardianship is deprived of exercise
capacity.

The institution of judicial counseling is ordered for a period that cannot exceed
3 years, and special guardianship for a period that cannot exceed 5 years. However,
if the damage to the protected person’s mental faculties is permanent, the court can
order the extension of the special guardianship measure for a longer period, which
cannot exceed 15 years. Through the decision by which judicial counseling or spe-
cial guardianship was instituted, the guardianship court establishes, depending on
the degree of autonomy of the protected person and his specific needs, the categories
of documents for which approval of his documents or, as the case may be, his repre-
sentation is necessary. The court can order that the protection measure concern even
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only a category of documents or refer only to the person of the protected person or
only to his assets.

In the case of legal assistance and special guardianship, a guardian will be ap-
pointed, either by the person who will benefit from the protection measure, or by the
court. Thus, Any person who has the full capacity to exercise can designate by uni-
lateral act or agreement, concluded in authentic form, the person who is to be ap-
pointed guardian to take care of the person and his assets in the event that he would
be placed under judicial counseling or special guardianship. In the absence of an
appointed guardian, the guardianship court appoints in this capacity with priority,
if there are no valid reasons, the husband, the parent, a relative or cousin, a friend
or a person who lives with the protected person if the latter has close ties and stable
with the ward, able to fulfill this task, taking into account, as the case may be, the
ties of affection, personal relationships, material conditions, the moral guarantees
presented by the person called to be appointed guardian, as well as the proximity of
residences or residences. The same person can have the capacity of assistant in the
notarial procedure.

A second important change regarding the capacity of the person, brought by the
new law, is the category of documents that the person with limited exercise capacity
can conclude without the consent of the legal guardian (parent or guardian). In ad-
dition to the acts of preservation and administration that do not prejudice him, and
the acts of small disposition (as in the initial regulation of art. 41 of the Civil Code),
the acts of acceptance of an inheritance and a donation with burdens were added.
The provision thus puts an end to doctrinal divergences regarding the minor’s ability
to accept wills and donations.

In the case of legal assistance and special guardianship, a guardian will be ap-
pointed, either by the person who will benefit from the protection measure, or by the
court. Thus, any person who has the full capacity to exercise can designate by uni-
lateral act or agreement, concluded in authentic form, the person who is to be ap-
pointed guardian to take care of the person and his assets in the event that he would
be placed under judicial counseling or special guardianship. In the absence of an
appointed guardian, the guardianship court appoints in this capacity with priority,
if there are no valid reasons, the husband, the parent, a relative or cousin, a friend
or a person who lives with the protected person if the latter has close ties and stable
with the protected person, able to fulfill this task, taking into account, as the case
may be, the ties of affection, personal relationships, material conditions, the mor-
al guarantees presented by the person called to be appointed guardian, as well as
the proximity of domiciles or residences. The same person can have the capacity of
assistant in the notarial procedure.

A second important change regarding the capacity of the person, brought by the
new law, is the category of documents that the person with limited exercise capacity
can conclude without the consent of the legal guardian (parent or guardian). In ad-
dition to the acts of preservation and administration that do not prejudice him, and
the acts of small disposition (as in the initial regulation of art. 41 of the Civil Code),
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the acts of acceptance of an inheritance and a donation with burdens were added.
The provision thus puts an end to doctrinal divergences regarding the minor’ ability
to accept wills and donations.

6. Conclusions

The recent amendment of the Romanian civil code was a large-scale legislative inter-
vention in the civil law protection measures, beneficial fo natural persons with in-
tellectual and psychosocial disabilities. It introduced some legal instruments of ade-
quate support and protection for these people to support their dignity, rights and
freedoms, their will, needs and preferences. However, the implementation will not
be easy for notaries and courts, and will lead to doctrinal discussions and contradic-
tory judicial practice in the upcoming years.
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