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KJUBILEU LUBYHO PRAVNICKYCH DNI

Lubyho pravnické dni a spolu s nimi nerozlu¢ne spojend nadécia ako hlavnd or-
ganizitorka medzinarodnej vedeckej konferencie, ktord nesie meno najvyraznejsej
osobnosti slovenskej pravnej vedy a osobitne pravnej civilistiky 20. storocia, prof.
Stefana Lubyho, prave v tychto diioch slavia svoje jubiled. Nadécia slavi tridsat rokov
svojej existencie a dnes zac¢inajica medzinirodnd konferencia sa kona uz po pit-
nasty raz. Teda obe maju uz svoju histériu. Preto v tychto suvislostiach prichodi
nielen pripomenut vyznam tychto jubilei, ale tiez z hladiska historického vyvoja sa
patri ohliadnut, ako sa darilo, ¢i dari realizovat predstavy zakladatelov nadacie pri
napliiani a rozvijani myslienkového odkazu prof. Lubyho. Naznac¢eny historicky vy-
voj mozno sledovat a nézorne vykreslit aj obraz o zékladnych medznikoch ¢innosti
naddcie a vysledkoch i odozvéch vedeckych konferencii doma i v zahrani¢i. To moz-
no dosiahnut prostrednictvom takych ukazovatelov, akymi st tematické zameranie
jednotlivych pitnéstich konferencii, ucast zahrani¢nych odbornikov, kvalita a roz-
sah publikovanych zbornikov, ich jazykové vybavenie, cezhrani¢nd odozva a tiez
podla dalsich charakteristickych ukazovatelov.

Zadiatky na ceste naplitania zakladnej myslienky prof. Lubyho o potrebe a prio-
ritnom vyzname pravidelného stretdvania sa nasich a zahrani¢nych odbornikov
z oblasti prévnej vedy a vymeny poznatkov a skisenosti na zaklade slobodnej disku-
sie, boli ako sa dalo o¢akavat velmi skromné a svojou podobou, priebehom a vysled-
kami neboli este nélezite vyprofilované. Za prvy krok v tomto smere mozno oznacit
L. Lubyho dni (tak boli nazvané), ktoré sa konali v diioch 26. - 28. septembra 1990
v Trencianskych Tepliciach. Toto stretnutie, pripominajice svojou formou skor
semindr, sa uskutoc¢nilo pri prileZitosti nedozitych 80. narodenin prof. Lubyho na
tému: ,Sloboda, pravo a bezpravie Tematické zameranie priamo ponukla zmene-
na spolo¢ensko-politickd situdcia a vyplyvala z aktudlnej potreby objasnit v novych
ekonomickych, politickych a pravnych podmienkach povahu, podstatu i tlohu uve-
denych pravno-filozofickych kategérii. U¢astnikmi stretnutia boli popri poprednych
predstaviteloch v§eobecnej tedrie prava aj odbornici z ostatnych zakladnych préav-
nych odvetvi, vratane pravnej civilistiky. Usporiadatelia, ktorymi boli Katedra teérie
$tdtu a prava, Pravnickd fakulta UK a Prévnicky ustav MS SR, zvolili pre rokovanie
formu okruhlych stolov a osobitnych schédzi. Medzi usporiadatelmi nebola a ani
nemohla byt Nadécia Stefana Lubyho, pretoze vtedy este pravne neexistovala; pro-
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ces jej vzniku sa zavfsil o rok neskor 4. septembra 1991. Samotné podujatie sa usku-
toc¢nilo bez zahrani¢nych ucastnikov. Referaty a diskusné prispevky tc¢astnikov boli
sice publikované, av$ak nie v samostatnej publikécii, ale len ako priloha TURIS-IN-
DEX-u, vyddvaného Ministerstvom spravodlivosti SR, a to v netlacenej, skriptovej
podobe.

Vyrazny kvalitativny posun po vdetkych strankach zaznamenali uz II. Lubyho
pravnické dni a v rdmci nich medzindrodnd vedeckd konferencia ma tému ,,Slus-
nost v prave®, ktord sa konala v dnioch 22. - 24. septembra 1992. Jej organizétormi
boli Nad4cia Stefana Lubyho, Pravnickd fakulta UK v Bratislave a Pravnicky institut
MS SR. Na konferencii vystapili popri nasich odbornikoch tiez $tyria zahrani¢ni
ucastnici, z ktorych osobitne treba spomenut prof. Franza Bydlinského z Viedenskej
univerzity, pretoze od samého zaciatku sa velmi angazovane a ustretovo zapdjal do
nasej ¢innosti a dlhodobo prispieval k internacionalizdcii nasich aktivit s dosahom
nielen v Rakusku, ale aj v $irSom stredoeurépskom priestore. (Neskor na nd$ navrh
mu udelila Trnavskd univerzita ¢estny doktorat). Od IL. LPD sa zacal na konferencii
popri slovencine a ¢e$tine pouzivat aj nemecky jazyk, v désledku ¢oho mali vydéva-
né zborniky nielen dvojjazy¢ny nézov, ale obsahovali aj texty prispevkov v nemcine.

V podobnom trende a na solidnej profesiondlnej trovni sa pokracovalo aj pri pri-
prave nasledujicich Lubyho pravnickych dni a v ich rdmci organizovanych vedec-
kych konferencii s tym, Ze sa tematicky ¢oraz viac koncentrovali na sutkromné pravo.
To bolo napokon aj vsulade so zimerom zakladatelov Naddcie i s myslienkovym od-
kazom samotného prof. Lubyho, pretoze prevazna vicsina jeho odbornej ¢innosti
ivedeckej spisby kotvila prave v tejto oblasti prava. In concreto, vedeckd konferencia
na III. LPD sa konala na tému ,Zmluvny a zodpovednostny systém v stkromnom
prave“ (1994), IV. LPD na tému ,Dusevné vlastnictvo v procese transformacie sti-
kromného prava“ (1996) a V. LPD s nazvom ,K ndvrhu nového slovenského Ob-
¢ianskeho zdkonnika“ (1998). Spoloénym menovatelom vietkych troch vedeckych
konferencii je skuto¢nost, ze ich aktualnym podnetom a tematickou motivéiciou st
zasadné zmeny v sukromnopravnom poriadku Slovenskej republiky, ¢i v dalsich
eur6pskych stétoch, alebo v prave EU. Z tohto pohladu je priznaéné, ze kym tretie
a piate LPD sa z pochopitelnych dévodov konali len s uc¢astou domacich odbor-
nikov, konferencia na $tvrtych LPD mala medzindrodny charakter v pravom slova
zmysle, s hojnym zastdpenim zahrani¢nych tc¢astnikov. Primerane tomu sa rozsiahla
dvojjazy¢nd publikicia z tejto konferencie stretla aj v zahrani¢i s néleZitou pozornos-
tou a odozvou.

V (ase pripravy na VI. LPD nastala zdsadnd zmena tykajuca sa sidla Nadicie,
ktoré bolo premiestnené z Pravnickej fakulty UK v Bratislave na Pravnicku fakul-
tu TU v Trnave. Suviselo to s tym, Ze podstatna cast zakladatelov Naddcie zvolilo
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za svoje interné pracovisku prave obnovend fakultu v Trnave (prof. Prusik, prof.
Blaho, prof. Lazar a prof. Barancové). Ako sa ukdzalo premiestnenie malo vsestran-
ne pozitivny vplyv na ¢innost Naddcie a osobitne na kvalitu organizovanych me-
dzindrodnych vedeckych konferencii, ktorym sa v novych podmienkach pripisoval
zdsadne vacsi vyznam nez dovtedy, pretozZe sa zacali povazovat za imanentnu sucast
vedeckej ¢innosti fakulty. Pritom sa naplno mohli vyuzit kontakty, spolupréica, sku-
senosti a poznatky najmai zakladajucich ¢lenov z ich dlhodobych, ¢i uz prednasko-
vych, vedeckych alebo studijnych zahrani¢nych pobytov v zdujme ¢o najsirsej ucasti
zahrani¢nych profesorov na nasich vedeckych konferenciach. Spojilo sa tak usilie
Spravnej rady Nadicie a vedenia fakulty pri prehlbovani internacionalizdcie vedec-
kej prace a vonkajsej reflexie vztahov fakulty i Naddcie pri skvalitriovani LPD.

Uvedeny trend sa prejavil uz na VIL LPD s velmi pritazlivou témou: ,Zabezpe-
¢enie pohladavok a ich uspokojovanie®, ale v plnej miere na VIIL az X. i vSetkych na-
sledujucich konferencidch a pretrvava az doposial. Osobitne to v$ak plati o menova-
nych troch LPD, ktoré uz boli priamo ndzvom orientované na celoeurépske témy, ¢o
bolo bezprostredne motivované tiez vstupom Slovenskej republiky i dal$ich statov
do Eurépskej unie. Tak témou VIII. LPD bola ,Kodifikdcia, europeizdcia a harmo-
nizdcia stkromného prava“ (2004), IX. LPD ,Z4kladné zisady stkromného prava
v zjednotenej Eurépe” (2007) a témou X. LPD bola ,Reforma stkromného préva
v strednej a vychodnej Eurépe” (2009). Neprekvapuje preto zistenie, 7e tieto medzi-
narodné vedecké konferencie zaznamenali mimoriadne bohatu tcast odbornikov
pocetnych zahrani¢nych univerzit a vedeckych institacii, medzi ktorymi nechyba-
li renomovani profesori vskutku eurdpskeho formétu ako napr. prof. Jiirgen Base-
dow (Hamburg), prof. Herbert Kronke (Rim-UNIDROIT), prof. Rudolf Welser
(Wien), prof. Lajos Vékés (Budapest), prof. Zbigniew Radwanski (Warszawa), prof.
Jevgenij Suchanov (Moskva), prof. Tatjana Josipovic (Zahreb) a cely rad dalgich.
Navyse este, skvalitnila sa vydavatelska praca zbornikov. Vydania $tyroch za sebou
iducich zbornikov (VI. — X. LPD) sa totiz ujalo (bezplatne), uzndvané slovenské
pravnické vydavatelstvo IURA EDITION a to v reprezentativnej uprave a v tvrdej
kniznej vizbe.

Vrcholny vydavatelsky uspech zaznamenal zbornik z XI. LPD s témou ,Ochrana
slabsieho subjektu v sttkromnom préve“ (2013), ktory vydalo vyznamné nemecké
akademické vydavatelstvo Peter Lang vo Frankfurte nad Mohanom, pochopitelne
iba v nem¢ine a angli¢tine (2014). U¢astnikmi konferencie a autormi prispevkov sa
popri expertoch z domécich univerzit (Trnava, Bratislava, Kosice) prevazne univer-
zitni profesori zo zahrani¢ia (Wien, Budapest, Ljubljana, Praha, Nowy Sad, Arad,
Zahreb, Sarajevo, Pécs). Tym konferencia a zbornik dosiahli skuto¢ne medzinarod-
nu a eurdpsku dimenziu.
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Tiez dalie tri medzindrodné vedecké konferencie na LPD pokracovali v dovte-
dajsom kvalitativnom trende vysokej profesiondlnej ndro¢nosti s aktudlnym a spo-
lo¢ensky zdvaznym tematickym zameranim. Zmena nastala len v tom, Ze namiesto
nemciny sa konferenénym jazykom stala angli¢tina. Tomu sa prisposobila tiez jazy-
kové vybavenost vydévanych zbornikov. Spolo¢nym menovatelom tematického za-
merania XII. LPD (2015) a XIV. LPD (2019) bola orient4cia na aktudlne problémy
sukromného préva (,,N4hrada $kody ako prostriedok népravy v stkromnom prave*
a ,Ad hoc legislativa v sikromnom prave“). Naproti tomu XIII. LPD (2017) mali
$ir$f tematicky zéber tykajuci sa ako stkromného tak aj verejného préava (,Socidlna
funkcia préva a narastajiica majetkova nerovnost). Vietky tri konferencie pritiahli
desiatky zahrani¢nych téastnikov. Z nich vydané zborniky jednoznac¢ne spinaju kri-
téria hodnotnych vedeckych diel.

Dnes zacinajuce jubilejné XV. LPD znamenajt vyvrcholenie 30. ro¢nej ¢innos-
ti Nadacie Stefana Lubyho, ktorej hlavnym poslanim a ideovym cielom bolo a je
pravidelne organizovat a odborne garantovat medzindrodné vedecké konferencie na
Slovensku. Retrospektivny pohlad na celé toto obdobie jej ¢innosti zameranej na
dosiahnutie tohto uslachtilého a zmysluplného ciela vyznieva jednozna¢ne pozitiv-
ne. Od skromnych zaciatkov v prvej etape v podobe stretnuti ¢eskych a slovenskych
odbornikov, ktoré mali prevazne lokélny, vnitrostatny charakter a miestny vyznam,
trvalym a cielavedomym usilim postupne, krok za krokom, sa v priebehu uplynu-
lych tridsiatich rokov tieto stretnutia zdokonalovali, institucionalizovali a interna-
cionalizovali. A bez zveli¢enia mozno povedat, Ze LPD svojou profesiondlnou kva-
litou i spolo¢enskym dosahom nadobudli vskutku medzindrodny charakter a nielen
stredoeurdpsky ale aj celoeurdpsky rozmer. V dosledku tohto vyvoja LPD ziskavali
v odbornych kruhoch doma i v zahrani¢i na popularite a primerane tomu sa stup-
nioval zdujem o literdrne vystupy z konferencii i 0 osobnt ti¢ast na nich. Tento trend
v profesionalnej kvalite tychto konferencii ma trvaly charakter.

V suvislosti so spatnym hodnotenim celého vyvojového obdobia sa Ziada pri-
pomenut este jednu zaujimavost, ktord sa tyka miesta konania samotnych konfe-
rencii. Kym prvych pat LPD sa konalo na réznych miestach, po¢nuc rokom 2002,
kedy sa konali VI. LPD, Spravnej rade Nadécie spolu s vedenim PF TU sa podari-
lo zabezpetit, aby sa konferencie natrvalo etablovali v Konferen¢nom centre SAV,
v prijemnom prostredi Malych Karpat na zimku v Smoleniciach. V zahrani¢nych
a domadcich pravnickych kruhoch sa tito skuto¢nost vnimala velmi pozitivne a po
20 rokoch sa pomaly uz vo vedomi $ir$ej pravnickej verejnosti udomdcnila predstava
pojmového prepojenia Lubyho pravnickych dni s tymto ddstojnym, na vedecké dis-
kusie idedlne ti¢elovo uréenym a pritom ¢arokrdsnym, prijemnym a ingpirativnym
miestom. Navyse toto miesto poskytuje tcastnikom konferencie moznost kom-
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fortného ubytovania a vyhovujtceho stravovania, ¢o vSetko celkom iste prispieva
k vytvdraniu velmi vhodnej atmosféry pre tvorivua a priatelska diskusiu a vymenu
nazorov, ktord charakterizuje prave LPD. Treba len dufat, Ze tito moznost zostane aj
nadalej zachovand.

Napokon najlepsie hodnotiace vysved¢enie pre LPD vystavuje prave za¢inajica
konferencia, ktord sa kond v mimoriadne nepriaznivej situdcii ovplyvnenej prebie-
hajucou koronavirusovou pandémiou, ohrozujuca zdravie a bezpe¢nost obyvatel-
stva v Eurdpe i vo svete. Velmi oceriujeme a vézime si, Ze napriek zdriacej pandémii
prejavili zdujem o Gcast a na konferencii sa zi¢astnia s referatmi poéetni a vyznamni
zahrani¢ni i domadci prévni civilisti. Medzi nimi su také osobnosti eurépskeho for-
matu ako prof. Helmut Koziol, prof. Christian von Bar a ,stdlice” po¢etnych LPD
prof. Tatjana Josipovic, prof. Christian Alunaru a prof. Fryderyk Zoll, dalej prof.
Adém Fuglinszky, JUDr. Petr Angyalossy, predseda NS CR, JUDr. Rébert Sorl, sud-
ca US SR a cely rad dalsich vyznamnych expertov.

Vyjadrujem presvedcenie, Ze konferencia s priliehavou témou ,Ujma zo straty
ludského Zivota a jej nahrada v sukromnom préve len e$te viac zvyrazni vyznam
a medzindrodny dosah konania Lubyho prévnickych dni a opravnene si svojou vy-
sokou profesiondlnou troviou zasluzi privlastok ,jubilejna®

Univ. prof. JUDr. Jan Lazar, DrSc.



TO THE LUBY’S LAW DAYS ANNIVERSARY

These days, the Stefan Luby foundation, bearing the name of the most promi-
nent figure of Slovak legal science and especially civil law of the 20" century Prof.
Stefan Luby, and the international scientific conference Luby’s Law Days are cel-
ebrating their anniversaries these days. The foundation is celebrating thirty years of
its existence, and the international conference starting today is being held for the
fifteenth time. Both have proven their own importance.

In this context, not only the significance of these anniversaries comes to mind,
but it is also important to remind of success in realizing the ideas of the foundation
founders and in fulfilling and achieving the thought message of prof. Luby. The his-
torical development can be observed and demonstrated on the main landmarks of
the foundation activities and on the impact our scientific conferences have had both
on national and international level. Let us highlight the thematic focus of all fifteen
conferences, the participation of foreign experts, the quality and scope of published
proceedings or their cross-border impact.

The beginnings on the path in achieving the basic prof. Luby’s idea about the need
of regular meetings of national and foreign experts in legal science and exchange of
knowledge and experience based on free discussion were, as expected, very modest
and their form, course and results were not definitely profiled. The first step in this
direction may be the conference 1* Luby’s days (the original title of the conference),
which took place on 26-28" September 1990 in Trencianske Teplice. This meet-
ing, reminiscent of a seminar in its form, took place on the occasion of what would
have been prof. Luby’s 80th birthday, on the topic: “Freedom, law and injustice”. The
thematic focus was directly influenced by the changed socio-political situation and
resulted from the current need to clarify the characteristics, nature and role in the
new economic, political and legal conditions of the mentioned legal-philosophical
categories. In addition to leading figures of legal theory, the meeting was attended by
experts from other main legal disciplines, including civil law. The organizers, which
were the Department of State and Law Theory (Law Faculty, Comenius University
in Bratislava) and the Law Institute of the Ministry of Justice of the Slovak Republic
chose the form of round tables and special meetings. The Stefan Luby Foundation
was not and could not be among the organizers, because it did not exist at that time;
the process of its creation was completed a year later - September 4, 1991. The event
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itself took place without foreign participants. The papers and discussion reports of
the participants were published, however were not published in a separate publica-
tion, but only as an appendix to IURIS-INDEX, issued by the Ministry of Justice of
the Slovak Republic, in non-printed, script form.

Luby’s 2" Law Days made a significant qualitative leap in all aspects. The interna-
tional scientific conference under the heading “Decency in Law” took place on 22-
24 September 1992. Its organizers were Stefan Luby Foundation, Faculty of Law
(Comenius University in Bratislava) and the Law Institute of the Ministry of Justice
of the Slovak Republic. In addition to our experts, four foreign participants were
also speaking at the conference, especially Prof. Franz Bydlinsky from the Vienna
University, who was very involved in our activities from the very beginning and con-
tributed to the internalization of our activities not only in Austria, but also in the
wider Central European area (Later, he was awarded a doctor honoris causam by the
University of Trnava awarded). From the Luby’s 2" Law Days, in addition to Slovak
and Czech language, the German language has begun to be used at the conference,
which was also represented by contributions in German language being included in
the collection of proceedings.

A similar trend on a sound professional level continued in the following Lu-
by’s Law Days with a dominant focus on private law. After all, this was in accordance
with the intention of the Foundation founders and with the intellectual legacy of
prof. Luby, because the prevalent majority of his professional activities and scientific
writings were anchored in this area of law. In concreto, the scientific conference of
3" Luby’s Law Days was held on the topic “Contractual system and liability system
in private law” (1994), 4* Luby’s Law Days on the topic “Intellectual property in
the process of private law transformation “ (1996) and 5 Luby’s Law Days with
the title “To the proposal of new Slovak Civil code” (1998). The common sign of
all three scientific conferences is the fact that their current stimulus and thematic
motivation are fundamental changes in the Slovak private law, or in other European
countries, or in EU law. From this point of view, it is significant that while the 3" and
5* Luby’s Law Days, for obvious reasons, were held only with the participation of
national experts, the 4™ Luby’s Law Days conference had an international character
in the strict sense of the word, with numerous foreign legal scholars participating.
Accordingly, an extensive bilingual publication from this conference had an appro-
priate attention and response abroad.

At the time of preparation for 6™ Luby’s Law Days, a fundamental change con-
cerning the seat of the Foundation occurred, which was transferred from the Faculty
of Law (Comenius University) in Bratislava to the Law faculty (Trnava Universi-
ty) in Trnava. This was related to the fact, that a substantial part of the Foundation

11
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founders moved to the revived faculty in Trnava (prof. Prusék, prof. Blaho, prof.
Lazar and prof. Barancovd). As it turned out, the relocation had a positive effect on
the Foundation activities, especially on the quality of organized international scien-
tific conferences, which were given much greater importance in the new conditions
than before, because they started to be considered as an immanent part of the facul-
ty’s scientific activities. During this time, the contacts, cooperation, experience and
knowledge mainly of the founding members from their long-term lecture activities,
scientific or study stays abroad, could be used to the fullest possible participation
of foreign professors at our scientific conferences. This combined the efforts of the
Foundation administration board and the Faculty management in enhancing the
internationalization of scientific work and the external reflection of the relations be-
tween the Faculty and the Foundation, during improving the quality of Luby’s Law
Days.

This trend was already partially reflected in 7* Luby’s Law Days with a very ap-
pealing topic: “Secured claims and their satisfaction’, but fully reflected from 8" to
10" Luby’s Law Days, as well as all following conferences and persists until now.
However, this especially applies on the three above mentioned Luby’s Law Days,
which were directly topic-oriented on pan-European issues, which was also directly
motivated by the accession of the Slovak Republic and other countries to the Eu-
ropean Union. The topic of 8" Luby’s Law Days was “Codification, Europeanisa-
tion and harmonization of private law” (2004), 9" Luby’s Law Days “Fundamental
principles of private law in a united Europe” (2007) and the topic of 10" Luby’s Law
Days was “Private law reform in central and eastern Europe” (2009). Therefore, it
is not surprising to find that these international scientific conferences have been
acknowledged by the participation of experts from numerous foreign universities
and scientific institutions, including renowned professors such as prof. Jirgen Base-
dow (Hamburg), prof. Herbert Kronke (Rome-UNIDROIT), prof. Rudolf Welser
(Vienna), prof. Lajos Vékas (Budapest), prof. Zbigniew Radwanski (Warsaw), prof.
Jevgenij Suchanov (Moscow), prof. Tatjana Josipovic (Zagreb) and many others. In
addition, the publishing work of the proceedings has improved. The publications of
four consecutive proceedings (6™ — 10" Luby’s Law Days) were accepted (free of
charge) by the renown Slovak legal publishing house TURA EDITION.

The 11* Luby’s Law Days collection of the proceedings titled “Protection of
a weaker subject in private law” (2013), was published by the publishing house Pe-
ter Lang in Frankfurt am Main, of course only in German and English (2014) and
had the most significant international impact. In addition to experts from domestic
universities (Trnava, Bratislava, Kosice), the conference participants and authors
are mostly university professors from abroad (Vienna, Budapest, Ljubljana, Prague,
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Nowy Sad, Arad, Zagreb, Sarajevo, Pécs). Thereby, the conference and the proceed-
ings have reached a truly international and European dimension.

Next three international scientific conferences at Luby’s Law Days also contin-
ued in a qualitative trend of high professional demands with a current and socially
important thematic focus. The only change was that instead of German, the confer-
ence language has become English. The language of the published proceedings has
also been adapted to this. The common thematic subject of the 12 Luby’s Law Days
(2015) and 14" Luby’s Law Days (2019) was focused on current issues of private
law (“Compensation as a remedy in private law” and “Ad hoc legislation in private
law”). In contrast, 13* Luby’s Law Days (2017) had a broader thematic scope con-
cerning both private and public law (“Social function of law and growing property
inequality”). All three conferences attracted dozens of foreign participants. The
published proceedings clearly meet the criteria of valuable scientific works.

The jubilee 15" Luby’s Law Days starting today, represents the culmination of
the thirty years of the Stefan Luby Foundation s activities. A retrospective look at
this whole period of its work which aims to achieve the noble and meaningful goal
— to organize and guarantee international scientific conferences focusing on Civil
law in Slovakia - is clearly positive. From humble beginnings at the first stage, from
the form of meetings of Czech and Slovak experts, which had mostly local, national
character and local significance, through sustained and purposeful efforts, step by
step, these meetings have been improving, institutionalizing, and internationalizing
over the past 30 years. It is no exaggeration to say that Luby’s Law Days with its pro-
tessional quality and social impact has acquired a truly international character and
not only a Central European but also a pan-European dimension. As a result of this
development, Luby’s Law Days obtained popularity in a professional circles at home
and abroad, and the interest in literary outputs from conferences, as well as personal
participation in them increased accordingly. This trend in the professional quality of
these conferences is permanent.

In connection with the retrospective evaluation of the whole development pe-
riod, it is required to mention another interesting fact concerning where the con-
ferences took place. While the first five Luby’s Law Days took place in a variously
places, from 2002, when the 6 Luby’s Law Days took place, the Foundation admin-
istration board together with the Law faculty (Trnava University in Trnava) man-
agement managed to ensure that conferences were permanently established in the
Conference Center of the Slovak Academy of Sciences, in a pleasant environment
of Malé Karpaty at the castle in Smolenice. This fact was perceived very positively in
foreign and domestic legal circles, and after 20 years the idea of the conceptual con-
nection of Luby’s Law Days with this dignified, ideally purposeful and at the same

13
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time charming, pleasant and inspiring place for scientific discussions has slowly be-
come well known of the general legal community. In addition, this place provides
conference participants with the possibility of comfortable accommodation and
satisfying meals, which all certainly contributes to create a very suitable atmosphere
for creative and friendly discussion and exchange of opinions, which characterizes
the Luby’s Law Days. One can only hope that this possibility will continue and will
be maintained.

Finally, the best assessment certificate for Luby’s Law Days is issued by the just
starting conference, which takes place in extremely unfavourable situation affect-
ed by the ongoing coronavirus pandemic, threatening the health and safety of the
population in Europe and across the world. We respect and appreciate very much,
that despite the ongoing pandemic, numerous and important foreign and domestic
civil law experts have signed up to participate at the conference. Among them are
such personalities of European format as prof. Helmut Koziol, prof. Christian von
Bar, and the “permanent participants” of numerous Luby’s Law Days, prof. Tatjana
Josipovic, prof. Christian Alunaru and prof. Fryderik Zoll, furthermore prof. Addm
Fuglinszky, JUDr. Petr Angyallosy — chairman of the Highest court of the Czech
Republic, JUDr. Rébert Sorl — judge of the Constitutional Court of the Slovak Re-
public and a number of other important experts.

I am convinced that the conference, named “Loss of life and its compensation
in private law”, will further highlight the importance and international impact of
Luby’s Law Days and rightly deserve the adjective ‘jubilee’ for its high professional
standards.

Univ. prof. JUDr. Jén Lazar, DrSc.
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LOSS OF LIFE AND ITS COMPENSATION
UNDER AUSTRIAN LAW!

Univ.-Prof.i.R. Dr.Dr.h.c.Dr. Helmut Koziol

University of Wien

Abstract: As far as the person killed was entitled before his death to claim, these claims are heritable;
but according to prevailing opinion, heritable claims do not come into existence by death itself. How-
ever, third persons, namely the surviving dependents whom the deceased had to pay maintenance, are
allowed to claim compensation for the loss of maintenance. Further, relatives who suffered a shock
by the killing of the victim have a claim for compensation of their immaterial loss. If the grief over the
death of the relative does not reach the level of a bodily injury, compensation for immaterial loss only
can be asked in case the tortfeasor acted with gross negligence or intent.

Key words: death, funeral costs, grief, heritable claims, immaterial loss, loss of maintenance, shock

Introduction

The focal point of this conference is the compensation of those third parties who
have suffered non-pecuniary loss by grief or shock in fatal accident cases. Neverthe-
less, I will not start immediately on this topic: When looking for a good solution,
which fits into the overall system, one cannot concentrate solely on the matter itself
in detail but must also take regard of the context in which it is embedded. Therefore,
I'will try to give a short overview of the legal consequences of killing a person under
Austrian tort Jaw.

The Austrian Civil Code, das allgemeine biirgerliche Gesetzbuch (ABGB), only
mentions perpetrator’s liability in case of killing a person in § 1327:* “If bodily in-
jury results in death, not only must all expenses be compensated, but also what is
thereby lost by the surviving dependents for whose maintenance the deceased was

obliged to provide by law.”

More extended reference literature: B. A. Koch, Der Preis des Totens. Grundsatzfragen des Schadener-
satzes fiir den Tod eines Menschen im Rechtsvergleich, Barta-FS (2009) 171; B. A. Koch/Koziol (ed.),
Compensation for Personal Injury in a Comparative Perspective (2003); Koziol, Die Tétung im Scha-
denersatzrecht, in: Koziol/Spier (ed.), Liber Amicorum Pierre Widmer (2003) 203; Koziol, Osterrei-
chisches Haftpflichtrecht IT* (2018) no A/5/196 ff.

Translation by B. C. Steininger, Austria, in: Karner/Oliphant/Steininger (eds), European Tort Law:
Basic Texts® (2018) 7.
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Damages for non-pecuniary loss are not mentioned at all. One must also consider
that both for the tortfeasor as well as for the deceased person’s successors, the question
of whether there are any inheritable claims of the deceased, arising from the killing,
may be of great importance. One possibility would be claims of the deceased which
came into existence in the time between his injury and his death; these are settled by
§ 1325 ABGB concerning bodily injury®. One must also think of claims based solely
on the fact of the death; such claims are not explicitly mentioned by the code.

It should be pointed out that § 1325 and § 1327 ABGB merely decide on what
has to be compensated but say nothing about the prerequisites of liability. It is es-
tablished that only those persons are liable who have caused the injury and are re-
sponsible according to the rules on fault based or strict liability. Further, it has to be
mentioned that some acts on strict liability provide for some departures from the
general rules, but all strict liability acts acknowledge the duty to compensate for pain
and suffering.

It has been pointed out over and over again that the current legal system leads to
an unsatisfactory result: the tortfeasor has to pay nearly nothing if he kills a person
without any relatives rather quickly, as he thus avoids the duty to pay for pain and
suffering; in such cases he has to compensate merely the funeral expenses.* This
gives the impression of a grave contradiction in valuation: the most serious infringe-
ment of personality rights causes — according to the wording of the code — smaller
legal consequences than a minor bodily injury:® the victim is not entitled to claim
compensation for suffering the loss of life and for the wiping out of the ability to
work; therefore, no claim can devolve upon an heir.

In particular, members of the school of law and economics, who emphasise the
idea of prevention, criticize today’s legal position emphatically:® they think that it is
not compatible with the fundamental rights to human dignity and the right to life.
They warmly recommend accepting the idea that in the moment of death a claim for
violating the right to live comes into being for a logical second and thus can devolve
upon the heirs’.

®  Reischauer in Rummel, ABGB? (2002) § 1327 no 12. Cfalso § 12 EKHG (Railway and Motor Vehicle

Liability Act).

In more detail Koziol in: Koziol/Spier, Liber Amicorum Pierre Widmer 203.

S 'This is underlined by Kétz/G. Wagner, Deliktsrecht'* (2016) no 740 f; cf also B. A. Koch, Barta-FS
171

¢ Adams, Okonomische Analyse der Gefihrdungs- und Verschuldenshaftung (1985) 174 ff; Schdfer/ Ott,

Lehrbuch der 6konomischen Analyse des Zivilrechts® (2012) 404 ff.

This corresponds with the solution under Japanese law: Marutschke, Einfilhrung in das japanische

Recht? (2010) 171 f; Nitta, Die Berechnung des Schadens beim Unfalltod eines minderjihrigen Kin-

des, in: Miiller-Freienfels (Hrsg), Recht in Japan 11 (1998) 77 ff.
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In my opinion, this criticism exaggerates and is over the top. The critics ignore
the fact that the legal system does not merely consist of the law of torts and that
self-evidently not each and every part of the legal system has to protect the high-
ranking personality rights all alone. On the contrary, the interplay of all parts of the
legal system is decisive and therefore the far-reaching protection by other parts of
the law, in particular by criminal law, has to be included in the considerations®. At
any rate, it is not permissible to invent a loss, which does not exist in reality, just to
trigger a desired legal consequence. Constructions based on logical seconds are all
for the bad purpose of coming by a trick to a result that is out of reach via a correct
methodical approach. They serve only to avoid the decisive question® of whether the
result aimed at fits into the existing legal system. We will come back to that problem.

1. A quick glance on the heritable claims of the deceased victim'
1. Pecuniary loss

As far as the person killed was entitled before his death to claim, based on the rule
of personal injury (§ 1325 ABGB), medical expenses and compensation for pain
and suffering, these claims are heritable."

However, according to prevailing opinion, heritable claims do not come into ex-
istence by death itself. This view is based on the idea'? that the victim loses his life
and dead persons can no longer acquire claims. On the other hand, heirs can inherit
only those claims that have already been acquired by the deceased. Therefore, the
problem is contained in the fact that precisely with the emergence of the loss, the
person who could acquire the claim perishes.

This argumentation sounds very formal. Nevertheless, it takes important value
judgements into consideration. One must take into regard that the ability to work
certainly is an asset, but strictly personal: it is inseparable from the person and extin-
guishes in the moment of death. Thus, the asset is not heritable.”® By accepting the

This is pointed out by B. A. Koch, Barta-FS 189; Koziol in Koziol/Spier, Liber Amicorum Pierre Wid-
mer 206.

°  In this spirit also Hans Stoll, Der Tod als Schadensfall, Zepos-FS II (1973) 699.

10 About that already Koziol in Koziol/Spier, Liber Amicorum Pierre Widmer 206 ff; cf also F. Bydlinski,
Die Suche nach der Mitte als Daueraufgabe der Privatrechtswissenschaft, AcP 204 (2004) 348 ff.

" Koziol, Haftpflichtrecht II* no A/5/131.

12 Planck, Kommentar zum Biirgerlichen Gesetzbuch*I1/2 (1928) 1829 f; cf also Hans Stoll, Haftungsfol-
gen im biirgerlichen Recht (1993) 359.

13 1In this line B. A. Koch, Barta-FS 187 f.
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emerging of an inheritable damage claim in the case ofkilling a person, one would in
substance accept that a strictly personal and thus non-heritable asset is transformed
into a heritable claim exclusively to give the heirs an asset they never would have
gained if the deceased had not been killed. In accepting the existence of a claim to
compensation in the case of killing a person, one would have to ignore the fact that
the ability to work cannot be separated from the person and therefore ends with
their death'*.

These ideas are not merely relevant with regard to the damage claim in cases of
destroying working ability but also an argument for not accepting a compensation
claim for other pecuniary loss, e. g. loss of profits caused by extinguishing life.

2. Non-pecuniary loss"

All the arguments are even more weighty if strictly personal, non-pecuniary
assets are at stake, which are uninheritable by their nature: Killing a person wipes
out the highest-ranking personality good. Although life is not a pecuniary asset but
a non-pecuniary good, there seems to be no obstacle to awarding compensation in
money for destroying the personality, a so-called “pretium mortis”*¢. It stands to rea-
son that it is broadly accepted'” that claims for compensation can be awarded even
to persons who are in a coma and insensitive because of severe injury. The reason
given is the serious infringement of personality and this seems to be even more true
in case of death.

Nevertheless, one has to consider that the claim of a person who is in a coma is
a damages claim, which aims at gaining compensation for pain and suffering by the
awarding of an amount of money corresponding with the objectively measured typi-
cal pain caused by such an injury.'® Pain and suffering, and therefore also the dam-
ages claim, end with the death of the injured person. This time limit is an argument
in favor of distinguishing between the claim of a comatose person and a person who
has been killed: In a coma-case the injured legal subject is still alive and therefore can
own a claim; the transfer of a strictly personal and therefore uninheritable right is not
possible. Further: The amount of money can still serve the aim of compensation for
immaterial loss as it makes it possible to provide comforts. It must also be pointed out
that the possibility that a comatose person has sensations cannot be excluded.

" More detailed Koziol in: Koziol/Spier, Liber Amicorum Pierre Widmer 213 f.

'S More in-depth Koziol in: Koziol/Spier, Liber Amicorum Pierre Widmer 210 ff.

' Such attempts are mentioned by Hans Stoll, Haftungsfolgen 359; idem, Zepos-FS 11 684 .
17 Koziol, Haftpflichtrecht II*noA/5/110f.

18 See Karner, Der Ersatz ideeller Schiden bei Kérperverletzung (1999) 135 f.
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Therefore, there are quite some reasons to award claims for compensation of
non-pecuniary loss. None of these reasons would apply to claims in case of death."”

2. Compensation of all expenses

Now I must turn to § 1327 ABGB: According to this paragraph, the tortfeasor
must compensate “all expenses”. The code does not say whom he has to pay the dam-
ages. § 12 EKHG (Railway and Motor Vehicle Liability Act) goes into more detail
and states that either the person who is obliged to pay the funeral expenses or the
person who really paid for the funeral is entitled to receive the compensation.

1. The victim’s expenses

In any case, the perpetrator must compensate all the victim’s expenses. This cor-
responds to the general rule that even if slight negligence is at stake, the actual loss
has to be compensated.

2. The funeral costs

According to general opinion, costs in the sense of § 1327 include the expenses
for the victim’s funeral®’. Nevertheless, it is not a matter of course and it is not in
accordance with the general rules that the perpetrator has to bear the funeral costs:
the perpetrator’s faulty behavior was not a conditio sine qua non for the arising of the
funeral costs. One must keep in mind that the victim would have died in any case,
merely a little later, and therefore it would have been unavoidable to bury him then;
thus, the causal link is missing.*' Karl Wolff** tries to justify this exception from the
requirement of causation: He points out that one cannot take it for granted that at

1 In this sense also OGH (Austrian Supreme Court) 2 Ob 55/04h in SZ (decisions of the Austrian Sup-

reme Court, civil law division) 2005/26 = ZVR (Zeitschrift fiir Verkehrsrecht) 2005/61 (Karner);

8 Ob 64/05binJBl (juristische Blitter) 2006, 464 = ZVR 2006/88. De lege ferenda see Karner/Koziol,

Der Ersatz ideeller Schiden im &sterreichischen Recht und seine Reform, Gutachten zum 15. OJT

(Osterreichischen Juristentag) 11/1, 70 F.

Ehrenzweig, System des Osterreichischen allgemeinen Privatrechts I1/1% (1928) 633; Reischauer in

Rummel, ABGB? § 1327 no 7; OGH in ZVR 1975/48.

2! This is underlined by Winiwarter, Commentar des allgemeinen biirgerlichen Gesetzbuches IV (1844)
587.

2 Wolff in Klang/Gschnitzer, Kommentar zum ABGB VI? (1951) 148; cf also OGH in EvBI (Evidenz-
blatt in der Osterreichischen]uristenzeitung) 1963/126.

20

21



HELMUT KOZIOL

the time of the victim’s natural death the same person would have been burdened
with the funeral costs. Therefore, it seems more reasonable that the perpetrator is
burdened with the consequences of this uncertainty.

3. Other expenses

According to prevailing opinion,* the tortfeasor also has to compensate the ex-
penses for mourning clothes and the journey to the funeral, but only for the nearest
relatives who have an obligation to take part.

Among other costs, which might arise in connection with the victim’s death,
could be considered the costs for the probate proceedings and the inheritance tax.
In this regard I would just indicate that the question of whether the advantage of the
inheritance has to be taken into regard may arise. I will not go into detail.**

3. Compensation for the loss of maintenance

Nowadays, lawyers tend to take § 1327 ABGB as a matter of course. However, it
is far from easy to justify the compensation claims of those surviving dependents,
whom the deceased had to pay maintenance. Usually, the persons entitled to be
maintained by the deceased are called “indirekt Geschidigte”, which means persons
who suffered loss but are outside the scope of protection of the violated norm.*
This view is based on the idea that the norm violated by the perpetrator was the
rule not to kill human beings; therefore, persons other than the victim are not pro-
tected. Further: The perpetrator did not infringe any of the dependents’ protected
interests;* these persons merely suffer pure economic loss, which as a rule is not
recoverable damage.”

I think it best to say that § 1327 ABGB is a special norm in this respect. It takes
regard of the fact that the dependent’s existence is at stake.”® Because of the emi-
nent importance of the interests infringed by the perpetrator, the legislator makes

% Danzl in KBB-Kurzkommentar zum ABGB? (2020) § 1327 no 3; Harrer/E. Wagner in Schwimann/
Kodek, ABGB*(2016) § 1327 no 8. OGH 6 Ob 297/98i in ZVR 1999/126.

% See Koziol, Haftpflichtrecht II* no A/5/152 ff.

» Koziol, Basic Questions of Tort Law no 6/71.

% Cf Koziol, Haftpflichtrecht I no D/4/3.

¥ See Koziol, Schadenersatz fir reine Vermogensschaden, JBI 2004, 277 and 279; idem, Basic Questions
of Tort Law from a Germanic Perspective (2012) no 6/47 ff with further references.

% Koziol, Basic Questions of Tort Law no 6/71.
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the dependent’s compensation claim clear — as under the general rules, the depen-
dent’s claim would be uncertain.” As this provision constitutes an exception, it is
said that § 1327 ABGB is exhaustive in this respect and, therefore, in case of killing
no other claims of third parties are allowed against the perpetrator.®

Only a person whose maintenance the deceased had to furnish “nach dem Ge-
setz”, i. e. by law. This is understood as “directly on the basis of a provision”?! There-
fore, the argument is not accepted that the deceased had promised by contract to
maintain and that contracts have to be performed by law*>. This regulation has been
criticized as small-minded.” Now is not a suitable occasion to discuss the depen-
dents’ compensation claims in more detail.** I only want to raise one interesting
question: Is the perpetrator entitled to raise the objection that the dependent as an
heir has gained an advantage, namely the estate, and that this has to be taken into
regard when adjudicating the compensation claim?**

4. The third person’s non-pecuniary loss*

1. The leading decisions

For a long period, damages for bereavement and even for nervous shocks in case
of a near relative being killed were rejected by the courts. It must be emphasised:

This was the case even if as a consequence of the death the relative suffered a psychic
impairment to health qualifying as an illness in a medical sense. The courts argued

¥ Cf Koziol, Haftpflichtrecht 14 no D/4/3.

% Harrer/E. Wagner in Schwimann/Kodek, ABGB*§ 1327 no 2.

31 See Reischauer in Rummel, ABGB? § 1327 no 16 with further references; Ch. Huber, Das Ausmaf3 des
Ersatzes bei Totung des Unterhaltsschuldners im Spannungsfeld zwischen tatsichlich Entgangenem
und gesetzlich Geschuldetem (§ 1327 ABGB, § 12 Abs 2 EKHG), Reischauer-FS (2010) 153.

32 See OGH in JB1 1959, 508 = ZVR 1959/174.

3 Ehrenzweig, System I1/1* 634; Randa, Die Schadenersatzpflicht nach dsterreichischem Recht? (1913)
218; Wilburg, Zur Lehre von der Vorteilsausgleichung, Jher]B 82 (1932) 120.

**  In more detail Koziol, Haftpflichtrecht 1’noA/5/156 ff.

¥ Koziol, Haftpflichtrecht II*noA/5/171 .

% In-depth Karner, Psychische Beeintrichtigungen, Schockschiden und Angehorigenschmerzengeld in

der aktuellen Judikatur, in: Aktuelle Entwicklungen im Schadenersatzrecht. Richterwoche Kufstein

2002, Schriftenreihe des Bundesministeriums fiir Justiz 111 (2002) 323; idem, Trauerschmerz und

Schockschéden in der aktuellen Judikatur, ZVR 2008, 44; idem, Zur Ersatzfihigkeit von Schock- und

Trauerschiden — eine Bilanz, DanzI-FS (2017) 87. Cf also Danzl, Handbuch Schmerzengeld (2019)

139 ff; Hinteregger, Trauerschmerzengeld und der Anspruch aufimmateriellen Schadenersatz im Gster-

reichischen Recht, DanzI-FS (2017) 71.
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that the issue concerns loss suffered by third parties and thus there is no recoverable
damage.”

Academic doctrine has criticized these court rulings®® and succeeded in bring-
ing about a change in 1994. The Austrian Supreme Court (OGH) now accepts that
someone who suffers a shock caused by seeing with his own eyes the death or se-
vere injury” of a next of kin* is entitled to claim compensation for impairment of
health*'. This is true not only in the area of fault-based liability but also under strict
liability.*

In the year 2001 the Supreme Cour

t" went a big step further when deciding

a case in which a father suffered a shock when informed of the death of his son. The
Supreme Court decided that a claim for pain and suffering arises not only if the
shock is caused by witnessing the death of a next of kin but also if being informed
of the accident caused the shock. It must be underlined that such a claim based on §
1325 ABGB, dealing with bodily injury, can only then be a possibility if the mental
interference is an illness in the medical sense and thus a bodily injury.

If the grief over the death of the relative does not reach the level of a bodily in-
jury, compensation on the basis of § 1325 ABGB must be ruled out and therefore
there is no claim for pain and suffering.* This seems unsatisfactory, in particular if
one thinks of § 1331 ABGB. This article rules that someone whose patrimony is
damaged is entitled to claim “such value as is attributable to his particular prefer-
ences” in the event that “the damage has been caused through an act forbidden by
the criminal law, or through wantonness and spitefulness”* It would be very strange
if on the one hand, the owner of a dog that is killed can ask for compensation for

¥ OGHin SZ23/311; SZ 44/39 =ZVR 1972/27; ZVR 1987/23.

% Cf Koziol, Haftpflichtrecht II> no A/S/182 f; further Welser, Der OGH und der Rechtswidrigkeits-
zusammenhang, OJZ 1975, 40 f; Harrer/E. Wagner in Schwimann/Kodek, ABGB* § 1295 no 15 ff;
Reischauer in Rummel, ABGB*§ 1325 no S; Klete¢ka, Mitverschulden durch Gehilfenverhalten (1991)
86; Karner, Rechtsprechungswende bei Schock- und Fernwirkungsschiden Dritter? ZVR 1998, 182 ff.

¥ OGH2O0b136/11fin SZ 2012/64 = ZVR 2012/204 (Karner).

% Lifetime companions belong to this group: OGH 8 Ob 127/02p in SZ 2002/110 = ZVR 2002/96
(Karner).

# See OGH 2 Ob 45/93 in ZVR 1995/46; 2 Ob 99/95 in ZVR 1997/75; 2 Ob 79/00g in SZ 74/24 =
ZVR 2001/52 (Karner); 2 Ob 136/00i in ZVR 2001/72. Approving Karner, ZVR 1998, 182 ff; Dan-
zl, Schmerzengeldanspriiche fiir Angehorige der Opfer des Ungliicks von Kaprun? ZVR 2000, 398 ft;
F. Bydlinski, Die Maxime beidseitiger Rechtfertigung im Privatrecht, Koziol-FS (2010) 1372 f.

# Cf Koziol, Haftpflichtrecht IIT> no A/2/103.

#  OGH2 Ob79/00gin SZ 74/24 = ZVR 2001/52 (Karner).

#  Cf F. Bydlinski, Der Ersatz ideellen Schadens als sachliches und methodisches Problem, JBI 1965, 246
and 251; Reischauer in Rummel, ABGB? § 1325 no Sa, § 1327 Rz 4; Danzl, Schmerzengeld 145 f.

#  Translation by B. C. Steininger in: Karner/Oliphant/Steininger, European Tort Law: Basic Texts” 8.
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sentimental value if the tortfeasor acted with special intent,* but on the other hand,
a husband would have no claim at all if his wife is murdered.

Therefore, the Supreme Court" rightly decided that according to §§ 1323, 1324
ABGB, the pure emotional harm caused by bereavement also has to be compen-
sated, even if the emotional harm is not sufficient to constitute an injury to health.
According to §§ 1323, 1324 ABGB, such immaterial loss has to be compensated
solely in case of intent or gross negligence. One could say that a claim for compen-
sation of immaterial loss is based either on the seriousness of the damage incurred
(bodily injury by shock) or by the weight of the reason for attributing the damage
(intent or gross negligence).

2. Details

a) Injury to health by shock

As already said, the psychic impairment to health by shock is an illness and thus
a bodily injury.* Therefore, a person who has suffered a shock from witnessing the
death of a close relative by accident or by being informed about it has a claim for
compensation based on § 1325 ABGB against the tortfeasor who killed the relative.

However, the prerequisites “causation” and “wrongfulness” may raise problems:
the psychological infringement affecting this third party results from the killing
or injuring of the accident victim; it is a reflex effect of the victim’s bodily injury.
Therefore, the decisive question is, whether and in which cases the behaviour of
the perpetrator, who killed the deceased, also can be understood as a wrongful and
faulty infringement of the shocked third party’s health. In particular, the precise
circumscription of the circle of persons who are entitled to claim compensation is
questionable.

As a rule, the perpetrator’s liability for a third party’s mental shock can not be
justified by the violation of the norm forbidding the killing of a person;* the protec-
tive purpose of such norm does not include third parties. The basis for the perpe-
trator’s liability for the third party’s shock damage can only be the infringement of

¥ Koziol, Haftpflichtrecht I* no D/3/30; cf also F. Bydlinski, Koziol-FS 1373.

¥ OGH 2 Ob 84/01vin SZ 74/90 = ZVR 2001/73 (Karner); 2 Ob 141/04f in: JBl 2004, 792 = ZVR
2004/86; further Schobel, Ersatzfahigkeit reiner Trauerschaden — Generelle Rechtsprechungswende
bei immateriellen Schiden? RAW 2002, 206 ff.

#  Cffor example OGH 9 Ob 83/09k in: EvB1 2010/132.

¥ Koziol, Haftpflichtrecht I* no D/3/30; further Welser, O]JZ 1975, 40 f; Reischauer in Rummel, ABGB?
§ 1325 no S; Karner, ZVR 1998, 183. OGH 2 Ob 79/00g in: SZ 74/24 = ZVR 2001/52 (Karner).
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the shocked person’s personal integrity, which enjoys absolute protection.*® It will
require an extensive weighing up of interests to establish wrongfulness of the per-
petrator’s activity in respect of injuring the shocked person:>' On the one hand, the
high rank of the shocked person’s violated right to personal integrity weighs in; on
the other hand, one must be cautious not to open the flood gates too far, making
way for an unreasonable expansion of liability. Therefore, liability for the shocked
person’s damage is a possibility only if the perpetrator’s activity is highly dangerous
with regard to the third party. This is the case only if there is a strong emotional bond
between the victim and the third party; only given such prerequisites, is the perpe-
trator’s activity in killing the deceased sufficiently highly likely to cause a shock.

This concept makes it possible to graduate liability.>* If the psychic impairment
is caused merely by the information of the fatal accident, a violation of a duty of
care can only be established in respect of persons very close to the victim.** The
reason is that only in such cases will the notification of the fatal accident endanger
the health of the informed person to such a degree that we can assume a tortious
infringement of their personal integrity.

In contrast, if someone is involved in the fatal accident or saw the accident hap-
pen, a special relationship with the victim is not as decisive for bringing on a shock.**
In such cases, the most relevant endangering factor is being in the immediate vicin-
ity and witnessing the accident. Nevertheless, a special relationship can contribute
to some extent to the risk of suffering a shock.

b) Grieving

In the case of typical, normal mourning for the victim, which does not cause
bodily injury, no claim is established for pain and suffering under § 1325 ABGB.*
However, it seems highly unsatisfactory if no compensation for immaterial loss
can be awarded in view of such serious emotional interference, in particular if one
bears in mind - as mentioned before — that according to § 1331 ABGB the owner
of a killed dog may — under certain prerequisites — claim for compensation of his

%0 Inthesamesense OGH2 Ob 136/11fin: SZ2012/64 = ZVR 2012/204 (Karner); Kramer, Schockschi-
den mit Krankheitswert — noch offene Fragen? Koziol-FS (2010) 743.

St See Karner, ZVR 1998, 186 f.

32 In more details Karner, ZVR 1998, 187 ff.

$3 Larenz/Canaris, Lehrbuch des Schuldrechts I1/2: Besonderer Teil'® (1994) § 76 I1 1 e; Lange/Schie-
mann, Schadensersatz® (2003) 149 f.

% OGH2Ob 136/11fin SZ 2012/64 = ZVR 2012/204 (Karner).

5 Larenz/Canaris, Schuldrecht 11/2* § 76 1I 1 e. Of another opinion Welser, OJZ 1975, 41; Har-
rer/E. Wagner in Schwimann/Kodek, ABGB* § 1295 no 17.

¢ Danzl, ZVR 2000, 400; idem, Schmerzengeld 145 f.
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emotional distress. Nevertheless, it would be inadmissible to extend the scope of the
term “bodily injury” so much that pure emotional harm is covered, although it is not
bodily harm in a medical sense.”’

Fortunately, the general rules offer a way out: Accordingto §§ 1323, 1324 ABGB,
“reparation of the offence suffered” has to be ordered if the tortfeasor acted with
intent or gross negligence; reparation of the offence suffered can be understood as
compensation for immaterial loss.*® Therefore, the Supreme Court® rightly decided
that pure grief caused by the death of a near relative® has to be compensated if the
fatal accident was caused with gross fault. In case of slight negligence or under the
provisions on strict liability, compensation is thus not possible under present law.**
Some scholars advocate getting rid of these restrictions in the future;** they argue
that the legal consequences of causing death should be intensified.

¢) Contributory responsibility of the deceased

It is assumed that the dependent must allow the contributory fault of the de-
ceased person to be counted against his claims,” because this is assigned to his
sphere of risk. However, an exception has to be made if a person who is not a near
relative of the victim suffered a shock; in these cases, the negligent deceased does
not belong to the shocked person’s sphere.*

d) A short glimpse at the quantum of damages®
The amount of compensation for shock depends on the duration and seriousness

7" In the same sense Danzl, ZVR 2000, 403; differing Ch. Huber, Antithesen zum Schmerzengeld ohne
Schmerzen - Bemerkungen zur objektiv-abstrakten und subjektiv-konkreten Schadensberechnung,
ZVR 2000, 230.

% See Koziol, Haftpflichtrecht I* no D/3/10 f, referring to F. Bydlinski, JBl 1965, 246.

% OGH?2 Ob 84/01vin SZ 74/90 = ZVR 2001/73 (Karner); 2 Ob 141/04f in JBI 2004, 792 = ZVR

2004/86; Karner, ZVR 2001, 287 f; Schobel, RAW 2002, 206 f; Christandl/Hinghofer-Szalkay, Ersa-

tzanspriiche fiir immaterielle Schiden aus Tétung naher Angehériger — eine rechtsvergleichende Un-

tersuchung, ZfRV 2007, 44; disapproving Kisslinger in Kerschner, Schmerzengeld 88 ff.

Near relatives include parents, children, husband and wife as well as lifetime companions. Cf Danzl,

ZVR 2000, 400; Karner, Danzl-FS 99 ff; OGH 8 Ob 127/02p in SZ 2002/110 = ZVR 2002/96 (Karn-

er); 2 Ob 292/04m in ZVR 2005/109 (Danzl); 9 Ob 83/09k in SZ 2010/79 = EvB1 2010/132.

Differing Beisteiner, Angehorigenschmerzengeld 94 ff, and Hinteregger, DanzI-FS 83 ff.

2 Karner/Koziol, Gutachten zum 15. OJT I1/1, 82; Hinghofer-Szalkay, Schwerste Verletzung eines Ange-
horigen: Fortentwicklung des ,Trauerschmerzengeldes®, ZVR 2008, 446 f.

& In-depth Karner, ZVR 2001, 288 f; idem, Danzl-FS 107 fi; OGH 2 Ob 178/04x in ZVR 2004/105
(Danzl); 9 Ob 76/15i in: JB1 2016, 328 = EvBI 2016/125 (Schacherreiter).

¢ See Karner, ZVR 1998, 188.

¢ An overview is provided by Karner, Danzl-FS 111 ff.
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of depression; further, the mental pain has to be taken into regard. As an example:
The Supreme Court® awarded € 65000 when the shocked husband and father had
lost his wife and all three children to an accident.

Damage by pure grief is even less measurable than damage by shock. An objec-
tive clue can be found in the degree of relationship. An example for the amounts at
stake: A sister, twenty years old, asked for € 17000 in compensation, when her sister

died because of medical mistreatment.”’

% OGH2Ob186/03x.
¥ OGH40b176/19i.
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LOSS OF LIFE: LEGALLY RELEVANT DAMAGE TO WHOM?

Prof. Dr. Dr.h.c.mult. Christian von Bar, FBA, MAE

University of Osnabriick

Abstract: The paper discusses whether the causation of another’s death is legally relevant damage to
the deceased or, only to his or her relatives or heirs.

Key words: loss of life, bereavement damages, funeral costs, foregone maintenance, German and Por-
tuguese Law, DCFR

Introduction

1. In the 18th book of his Iliad, Homer describes a dispute that the elders had
to decide. It was about the weregild for a man who had been killed, and it was un-
clear whether it had already been paid or not. “The one avowed that he had paid all,
declaring his cause to the people, but the other refused to accept aught; and each
was fain to win the issue on the word of a daysman.”* Homer does not report how
the dispute was decided. He was probably only concerned to emphasise that it had
to be decided by a court, not by brute force. But it is remarkable that neither party
questioned the fact that one had to pay damages at all for the killing of a man, as
we would say today. The suppression of violence will also have been aimed at. One
wanted to avoid blood revenge. Today, almost three thousand years later, criminal,
and private law have long since separated. Power of sentence lies exclusively with the
state. But the questions of liability in connection with the killing of a human being
have remained. They have increased in complexity, partly because modern constitu-
tional law defines a different concept of the person, partly because emotional dam-
ages have found greater acceptance, and partly because people’s care situation has
improved. In contrast to Homer, today we no longer distinguish between intentional
and negligent acts. Moreover, homicide damages also play a role where liability is
completely independent of fault, for example in road traffic accidents.

' Homer, The Iliad, book 18, line 499-502, with an English Translation by A.T. Murray, vol. II, Harvard
University Press; Cambridge, Massachusetts, London 1993 (reprint of the original from 1925).
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1. The loss of life as an item of damage

2. § 823(1) of the German Civil Code states: “A person who, intentionally or
negligently, unlawfully injures the life, body, health, freedom, property or another
right of another person is liable to make compensation to the other party for the
damage arising from this.”> Reduced to the essentials for our purposes, it says:
“A person who ... injures the life ... of ... another is liable to make compensation to
the other for the ... damage” One rubs one’s eyes in astonishment: How can one
be obliged to compensate the damage to someone one has killed? One will have
to interpret the text as a drafting error. Only a legal “trick” would be conceivable.
One would then have to think of the damage caused by death as still having arisen
in the person of the deceased, to a certain extent uno actu with the occurrence of
death, so that the claim for compensation could accrue to the heirs. Killing would
then remain an act to the detriment of the deceased under private law, even if it was
a damage whose compensation he could never claim himself. In fact, however, this
is not advocated by anyone in German law. The result - the person killed never suf-
fered any damage because of the loss of his life - is considered so self-evident that the
phenomenon does not even enter the consciousness. The killing of a human being
is associated with damage to relatives, not damage to the person killed himself, and
thus no damage to heirs. The heirs only come into view rather incidentally and almost
by accident. If and because they have to bear the “costs of the funeral” (this usually
follows from § 1968 BGB), they can also claim them from the person responsible
for the killing of the deceased (§ 844(1) BGB). “Technically”, however, this is purely
economic damage, not consequential damage from a killing, and in terms of content
this clarification also seemed necessary to the German legislator because the rule, at
least for a time, was anything but self-evident. One could put forward a causality ar-
gument against it: after all, the person killed would have died at some point anyway,
so the funeral costs would have been incurred even without the killing.> One may
take whatever view one likes — V1.-2:202(2)(b) DCFR, for example, also consid-
ers funeral expenses to be compensable in accordance with practically all modern
European legal systems* — and one will also have to concede that this is not a mat-
ter of a quantité négligeable. For one will have to distinguish between “burial costs”

2 German Civil Code, Biirgerliches Gesetzbuch (BGB), Vol. I: Books 1-3, Gerhard Dannemann and
Reiner Schulze (eds.), Jonathan Watson (Assistant Editor), Munich 2020.

For evidence on this position (which is now largely part of legal history) see von Bar, The Common
European Law of Torts, Vol. 1 (Oxford 1998) no. 610 and Vol. 2 (Oxford 2000) no. 47.

For evidence see von Bar, Non-contractual Liability Arising out of Damage Caused to Another (Mu-
nich a. 0. 2009), notes 29-40 under 2:202.
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and “funeral costs”. Funeral expenses encompass more; one thinks, for example, of
the return transport of the body of the deceased from abroad.’ Nevertheless, it is
a strangely narrow view to open the round of rules on damages in the case of the kill-
ing of a human being with, of all things, the costs of his or her funeral.

3. Theresult of German (and the vast majority of other European) law, in any case,
is clear. Quite contrary to the wording of § 823 (1) of the German Civil Code, life is
not an object of legal protection safeguarded by the law of damages (and whether it
is an object of legal protection safeguarded by the law of preventive legal protection
depends on whether one can imagine someone still quickly applying for an injunc-
tion if a bad guy appears in front of him with a baseball bat in his hand). You can't
yviolate® a person's life at all. Nor does the DCFR provide for compensation for the
killing as such. Only the rights that the deceased acquired while still alive pass to
the heirs (DCFR VI1.-2:202 (2)(a)), but this includes a claim for damages for pain
and suffering that the deceased acquired while still alive.® The latter has not been
secured in all cases in Germany to date, especially not in the case of violations of
the so-called general right to protection of personality.” If the deceased had received
a lump-sum settlement during his lifetime, it passes undiminished to his heirs; if he
had opted for a life-long compensation pension, it expires upon his death even if he
died earlier than expected. If the deceased took a secret with him to the grave —e. g.
the password for a computer programme - the heirs go without compensation, un-
less the deceased was killed intentionally precisely so that his heirs would not have
access to the file in question.®

4. However, one cannot think about homicide damage without pointing out
a spectacular exception, namely the dano-morte of Portuguese law.” On the basis of
art. 483 of the Portuguese Civil Code, according to which culpable violation of any
absolute right is also considered a ground for liability and which is modelled on
§ 823 of the German Civil Code, the Portuguese jurisprudence has developed the

®  Comment 13 under DCFR VI.-2:202.

Comment 10 loc. cit.

7 BGH 23.05.2017,JR 2018 S. 514 still rejects the heritability of claims for compensation of non-mate-
rial damages for violations of the general right to protection of personality.

Then a claim for damages from intentionally causing damage contra bonos mores (§ 826 BGB) would be
conceivable.

For further details and with comparative inclusion of Brazilian law see Rosenvald, O dano-morte: a ex-
periéncia brasileira, portuguesa e os vindicatory damages, in: André Gongalo Dias Pereira, Filipe Man-
uel Albuquerque Matos, Javier Barcel6 Domenech und Nelson Rosenvald (edd.), Responsabilidade
civil em satide — Didlogo com o Prof. Doutor Jorge Sinde Monteiro (Coimbra 2021), p. 363-392.
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rule that death as such constitutes a compensable item of damage.'® The loss of life
is compensated separately — by payment to the estate of the deceased — and with
quite significant amounts. The dano-morte is in addition to the compensable pecuni-
ary and non-pecuniary losses of the survivors. One must imagine it in such a way
that it is the living person who loses his life, so that the killing damages him and not
(only) his family. This solves, although artificially, the problem that the person killed
no longer has a legal personality of his own and consequently can no longer be the
owner of a right, in this case a right to compensation. A similar problem arises in the
case of fatal damage to a foetus in the womb."" This is because it does not yet have
legal capacity. ,Legal personality is acquired” also in Portugal only ,at the time of
full birth as a living child“ (art. 66(1) port. CC). In the event that a foetus is still-
born as a result of an accident by the mother (or a criminal offence against her), the
Supreme Court has left it at the rule followed everywhere else in Europe that only
the mother, not also the foetus, is entitled to compensation.'? That is correct. This is
because the claim for compensation for prenatal damage is a claim that only arises at
birth; it does not compensate for prenatal damage. Therefore, it is not acquired from
a title from which the newborn becomes entitled qua birth. It is acquired because
a person who is now legally capable is damaged in his or her maintenance rights, in
his or her body or soul.

5. The dano-morte of Portuguese law is a damage per se, a danno evento, and it is
therefore in line of thought with the danno biologico, the biological damage of Italian
law. Nevertheless, the Italian Court of Cassation has ruled that death as such does
not constitute biological damage." As said, this is the prevailing opinion in Europe.
I also consider it to be correct. Because anything else means that we have to quantify
the value of a life in monetary terms, if necessary even according to certain criteria
(such as age, sex or even profession), and that is difficult to reconcile with human
dignity. Only legal objects have a value, not (natural) persons. Not only do they have
no economic value, they also have no immaterial value. Law must not allow itself
to be degraded to the cynicism of the sports media, in which one can read almost

For evidence see von Bar, loc. cit. (fn. 2), vol. 2 no. 47.

See von Bar, Das gemeineuropiische Privatrecht der natiirlichen Person (Munich 2022), para. 196 for

further evidence.

2 STJ 9.10.2008, Processo 07B4692: No separate compensation for the perda do direito d vida de un feto;
only the mother has her own claim for damages.

13 Cass. 23.5.2003, no. 8204, Giust.civ.Mass. 2003, fasc. 5; Cass. 16.5.2003, no. 7632, Foro it. 2003, I,

2681.
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every day what the value of a footballer is.'"* Whatever ,life“ may mean in a scientific
sense - in terms of tort law it is not protected in itself. It only plays the role of a valua-
tion factor in other contexts, for example when a severely handicapped child is given
birth and complains about not having been aborted'®, or when a journalist refuses to
disclose the name of his informant in a defamation dispute on the grounds that this
would endanger his life.'®

2. Damage to the detriment of living persons

6. Killing thus only causes damage to the detriment of the living. One is eas-
ily inclined to speak of “secondary” victims. This is linguistically plausible, but le-
gally incorrect. Anyone who suffers a compensable damage is a “primary” victim.
The question is only how broadly one wants to draw the circle of those entitled and
which of their damages one wants to consider compensable. Such questions of de-
limitation arise in the field of both economic and non-economic losses. Because the
killing of a human being can potentially affect a great many other people and even
legal persons, so many that a private-law compensation system quickly reaches the
systemic limits of its capacity. Economic loss is by no means just about the ominous
funeral costs. It is also not only about lost maintenance, but also about pure finan-
cial losses in numerous other contexts. One thinks, for example, of the break-up
of a community of athletes,'” artists or other freelancers, but also of societies and
associations, which depend on the participation of certain irreplaceable persons. Fa-
mous examples are air disasters in which entire football teams were killed." In the
area of non-material damage, one naturally thinks first of the close relatives. But it
is also conceivable that thousands watch a bloody catastrophe ,live” on television
and are put into a psychological shock by what they see, which in extreme cases can
reach the level of illness. One could perhaps say in a somewhat simplified way that

See von Bar, Ole Lando Memorial Lecture: Contract Law and Human Dignity. Second Ole Lando

Memorial Lecture, Vienna 2020, ERPL 2020, S. 1195-2006.

'S There is no right not to be born, as has been shown in the so-called ,wrongful life“ cases: BGH
18.1.1983, BGHZ 86, 240.

1o Burke v. Central Independent Television [1994] 2 ILRM 161 (Supreme Court of Ireland).

17" BGH 10.12.2002, NJW 2003, 1040 (the partner to a well-known and successful figure skating duo was
injured; his female partner could not claim any damages).

18 CA Colmar 20.4.1955, D. 1966 jur. 723 (however, it is doubtful whether such a claim would still be

granted today). For Italy see the famous Mengoni-case Cass. sez. un. 26.1.1971, no. 174, Giur. It. 1971,

I, 1, 680 (compensation for the damage suffered by the plaintiff due to the killing of a debtor whose

services no one else could provide).
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the law of liability for damages to the detriment of living persons is primarily con-
cerned with limiting liability, not with creating liability.

7.In the case of pure economic loss, depending on the system, various possibili-
ties of limiting liability are available. Where one does not differentiate between pure
economic loss and consequential loss, all the weight is on the causality review. There
is no other adjusting screw. Where, on the other hand, the system takes its starting
point from the thesis that, in principle, only economic losses caused by the violation
of one’s own absolute right are compensable, the courts simply need to follow this
starting point through in the aforementioned cases. In case of doubt, others than
the person killed are not injured in an absolute right of their own, and therefore
compensation for pure (or primary) economic losses can only be considered if there
is a special basis for a claim. However, if there is no intentional damage contrary
to bonos mores (§ 826 BGB), this is only the case with maintenance losses. Even
these are subject to extraordinarily restrictive conditions under German law. This is
because at the time of his injury the person killed must have been in a relationship
with the later claimant in which “he was obliged or might become obliged” to the
claimant for maintenance “by operation of law” (§ 844(2) BGB). However, only
spouses and relatives in the direct line (parents and children: § 1601 BGB) owe
maintenance to each other “by operation of law”. All others are left empty-handed,
no matter how intensively they may actually provide for each other and depend on
each other. To mitigate some of the consequences of the rejection of pure economic
loss, German jurisprudence has invented a special instrument, namely a claim for
compensation for loss upon unlawful impairment of business, which has also found
its way into DCFR VI.-2:208. But it does not help in the cases mentioned, in which
a professional partner or employee of a company are killed, because an accidental
event never implies a planned action against the entrepreneurial activity of another.

8. This leaves only injuries to health. If an injury to health occurs, all consequen-
tial damages, both material (§ 249 BGB) and immaterial (§ 253(2) BGB), are in
principle compensable, provided that there is fault or an objective reason for li-
ability. But how can someone suffer an injury to health through the killing of an-
other? The answer is: through an injury to their mental (or psychological) health.
The phenomenon has become known under the now internationally common term
ynervous shock® It has also found its way into the DCFR, which also addresses the
central hurdle that a claim based on this aspect must overcome. ,Personal injury
includes injury to mental health only if it amounts to a medical condition (DCFR
VL.-2:201(2)(b)). The commentary explains, ,injury must assume a condition
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which, according to the rules of medical science, can be diagnosed as an illness or
complaint and which therefore calls for treatment (...). In other words, psychiatric
injury to health must amount to a medically ascertainable injury or recognisable
condition®.

9. This also fairly accurately reflects the position of German case law."” The re-
quirements are only rarely met. The - if one may put it that way — ,usual” psychologi-
cal strain to which anyone is exposed who loses a close relative is not sufficient. But
even if a psychiatrically verifiable illness does occur, compensation for the suffering
is by no means assured. Because now it is further examined on the level of attribu-
tion or causality whether there is a comprehensible reason for this illness. This be-
comes particularly relevant if the first victim was ,only“ injured but not killed. But
also in this case it plays a role. This is because the person killed must be a person
from the immediate living environment of the victim, such as a spouse, a child, a fi-
ancé or a long-term partner in a non-marital partnership.”’

10. Until recently, German law did not provide compensation for so-called
»damages for grief in case of a bereavement”. The claim for compensation due to
the suffering of a psychiatric illness always included economic and non-economic
losses, but if there was no injury to health, those affected did not receive any com-
pensation. German law lagged behind most of its European sister jurisdictions. The
previous legal situation had always seemed hard to bear, not least because it placed
mentally stable and, in a very old-fashioned sense, brave characters so much worse
off than others. The impetus to reform German law came once again from compara-
tive law, in particular from the DCFR. It had opposed the all too weak argument that
no one should derive a financial advantage from the death of another, and instead
appreciated that the great emotional emptiness left by the death of a close person
is in itself a legally relevant damage. This is of considerable practical significance.
Anyone who has ever lost a child, to give just one example, has also experienced
how difficult it can be to accompany the spouse and the other children through the
crisis, and the fact that money can help in this situation has nothing morally of-
fensive about it. DCFR VI.-2:202(1) has therefore formulated the rule that ,non-
economic loss caused to a natural person as a result of another’s personal injury or
death is legally relevant damage if at the time of injury that person is in a particularly
close personal relationship to the injured person®. The German legislator took this

¥ BGH 11.11.1997, BGHZ 137, 142; BGH 30.4.1996, BGHZ 132, 341 and others; consistent-case-law.
2 For further evidence see von Bar, loc. cit. (fn. 3), notes 8-16 under 2:201.
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up in 2017 in § 844(3) BGB. ,The person liable in damages must provide reasonable
monetary compensation to a survivor, who at the time of the injury was in a particu-
larly close personal relationship to the deceased, for the emotional distress caused
to the survivor.”! The amount of the compensation claim will have to be gradually
settled by jurisprudence. At present, the amount of about €10,000 is not completely
off the mark,* but of course it all depends on the circumstances of the individual
case. German law still deviates from the DCFR to the extent that § 844(3) BGB
only deals with homicide, not with bodily harm. It is therefore commonly referred
to as the ,bereavement damages” The DCFR (VIL.-5:501) and German case law, on
the other hand, agree on another point: contributory negligence on the part of the
person killed also reduces the claims of the surviving dependants.

11. Tt will take some time before the Federal Court of Justice will have dealt with
the controversial question of whether the so-called ,bereavement damages® from
§ 844(3) BGB have replaced the claim for damages for pain and suffering due to
shock damage (an injury to mental health under § 823(1) BGB), or whether it is
to be awarded cumulatively with it. In my view, the latter is the case. This is because
the two claims for compensation settle different damages. The first case is about the
after-effects of an illness requiring treatment, both the economic and non-economic
losses caused by it. The second case is about coping with grief. One may only not
compensate the same damage twice. Thus, insofar as the previous compensation for
the immaterial disadvantages resulting from a health injury was also calculated with
a view to the mental emptiness left behind by the death of a loved one, this must
now be deducted from the assessment of the shock damage. However, the survi-
vor’s bereavement damages may not be reduced because the person concerned is
also entitled to compensation for shock damages. In addition, in exceptional cases,
the group of persons entitled to compensation may also be different.

2! German Civil Code, Biirgerliches Gesetzbuch (BGB), Vol. I: Books 1-3, Gerhard Dannemann and
Reiner Schulze (eds.), Jonathan Watson (Assistant Editor), Munich 2020.

Overview of the (often unpublished) jurisprudence of courts of instance in e.g. https://hsb-online.de/
bemessung-des-hinterbliebenengeldes
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NON-MATERIAL DAMAGE IN THE CASE OF DEATH -
JUDICIAL CRITERIA
FOR JUST PECUNIARY COMPENSATION
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Abstract: In the law of the Republic of Croatia, tort liability for non-material damage is dealt with in the
provisions of the Obligations Act (hereafter also: OA) which has been in force since 1 January 2006.
The Obligations Act of 2006 changed the concept of tort liability for non-material damage which had
previously been laid down in the provisions of the OA of 1978. Under the Obligations Act of 1978, non-
material damage was awarded for fear, physical pain or mental anguish suffered due to reduction in life ac-
tivities, for becoming disfigured, for damaged reputation, honour, freedom or personality rights, or death
ofa close person. In the Obligations Act of 2006 a shift was made from the subjective to the objective con-
cept of non-material damage. According to the new concept, tort liability for non-material damage exists
when personality rights are compromised, irrespective of whether the injured party has actually suffered
physical or mental pains, or fear. The shift from the subjective to the objective concept of non-material
damage has significantly extended the scope of application of tort liability for non-material damage. The
right to compensation exists even if the person involved has not suffered any physical pain, mental an-
guish, or fear. When deciding on the amount of just pecuniary compensations for non-material damages,
the courts base their decisions not only on the provisions of the Obligations Act but also on the so- called
Orientation criteria established by the Supreme Court of the Republic of Croatia for some particular
types of non-material damage. The Orientation criteria were adopted as early as in 2002 when the previ-
ous Obligation Act was still in force and where non-material damage was defined as the suffered physical
and/or mental pain, or fear. However, after the new Obligations Act, and its newly adopted objective con-
cept of non-material damage, entered into force, the concept of the Orientation criteria did not change. In
the paper, the author describes the regulation of the concept of compensation for damage in the event of
death, and in particular, redress for non-material damage in the event of death of a close person. She also
analyses the current case law and the application of individual provisions of the Obligations Act providing
for non-material damage in the event of death of close persons. Particular emphasis is placed on the effects
of enhanced Orientation criteria for the establishment of the amounts of just pecuniary compensations
which are the most important legal source in case law when ruling on these amounts.

Key words: damage in the event of death, non-material damage, close person, just pecuniary compen-
sation, Orientation criteria, personality rights, tort liability

Introduction

In the law of the Republic of Croatia, tort liability for non-material damage is
dealt with in the provisions of the Obligations Act (hereafter also: OA)" which has

' Official Gazette nos 35/2005, 41/2008, 125/2011,78/2015,29/2018, 126/2021.
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been in force since 1 January 2006. There are several main rules on tort liability and
the conditions are the same as those governing material damage: tortfeasor and
victim, wrongful act, damage (material/non-material), a causal link between the
wrongful act and damage, unlawfulness of the wrongful act.* Depending on whether
for the establishment of liability, the tortfeasor’ fault is required or not, we distin-
guish between strict liability or fault liability.> Tort liability for non-material dam-
age is based on its objective concept according to which, non-material damage is
defined as the violation of personality rights of natural or legal persons.* Indeed, tort
liability for non-material damage exists irrespective of the tort liability for material
damage, even where there is no liability for material damage.® Redress for non-mate-
rial damage is awarded in two different forms: as non-pecuniary/moral satisfaction
(e.g. disclosure of the judgment or its modification)® or just pecuniary compensa-
tion (monetary compensation).” There is a separate rule providing for the maturity
of the obligation to pay just pecuniary compensation for non-material damage. This
obligation matures as of the date of submitting a written request to the person liable
for damage or claim, unless damage is subsequently caused.®,” The liability for non-
material damage also exists when contractual obligations are violated and then, the
rule on tort liability for non-material damage applies accordingly."

The Obligations Act of 2006 changed the concept of tort liability for non-ma-

See Bareti¢, M.: Tort Law, Introduction to the Law of Croatia, (ed. T. Josipovi¢), Kluwer Law Interna-
tional BV, Netherlands, Alphen aan den Rijn, 2014, pp.164-171.

*  See Bareti¢, M.: o. c., pp. 170,171, 173-178.

*  See Arts 1099, 1110 in connection with Art.19. OA.

> Art.1100/1 OA.

Non-pecuniary form of redress provided for in Art. 1099 of the Obligations Act:

“In the event of violation of personality rights, an injured party may request, at the expense of the
defendant, disclosure of a judgment or its modification, withdrawal of a statement which has caused
damage, or a similar action which may attain the purpose of achieving a just pecuniary compensation.”
For more see Gorenc, V. (ed.). Komentar Zakona o obveznim odnosima, Zagreb 2014, pp. 1831-1834.

7 Art. 1100 OA.

8 Art. 1103 OA.

The same periods of limitation apply to both the claims for just pecuniary compensation and to the
claims for compensation for material damage. The limitation period for a claim for compensation for
damage is provided for in Art. 230 of the OA.

“(1) A claim for compensation for damage shall be subject to the limitation of three years from the time
the injured party became aware of the damage or of the person causing the damage.

(2) In any case, such a claim shall be subject to the limitation of five years from the moment the damage
was caused.

(3) A claim for compensation for damage caused by breaching a contractual obligation shall be subject
to a limitation within the period stipulated for the prescription of such obligation.”

10 Art. 346/1, 349 OA.
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terial damage which had previously been laid down in the provisions of the OA
of 1978." Under the Obligations Act of 1978, non-material damage was awarded
for fear, physical pain or mental anguish suffered due to reduction in life activities,
for becoming disfigured, for damaged reputation, honour, freedom or personality
rights, or death of a close person. Mental anguish suffered by a person because of
death of a close person was regarded as non-material damage. The amount of equi-
table or just pecuniary compensation for non-material damage was awarded based
on the intensity of pain or fear and their duration, the value of the protected prop-
erty and the purpose to be achieved by such compensation." In every concrete case,
the courts, by applying particular Orientation criteria, established by the Supreme
Court of the Republic of Croatia, and by taking into account the degree of pain,
mental anguish because of disfigurement, the level of reduction in life activities, or
the suffered fear, would determine the level of just pecuniary compensations for the
suffered non-material damage.

As already pointed out, a shift was made in the Obligations Act of 2006 from the
subjective to the objective concept of non-material damage. According to the new
concept, tort liability for non-material damage exists when personality rights are
compromised, irrespective of whether the injured party has actually suffered physi-
cal or mental pains, or fear. The right of redress for non-material damage is awarded
to any natural or legal person entitled to the protection of personality rights.'* These
rights are expressly regulated in the provisions of the Obligations Act. When deal-
ing with natural persons, the most common personality rights are the right to life, to
physical and mental health, reputation, honour, dignity, name, privacy of personal
and family life, freedom, and the like."* When speaking of legal persons, they are
entitled to all these personality rights, other than the rights related to the biological

1 Official Gazette nos $3/1991,73/1991, 111/1993,3/1994,7/1996,91/1996, 112/1999, 88/2001. By
the entry into force of the OA of 2006 (01/01/2006), the OA of 1978 ceased to be effective.

In the Obligations Act of 1978, pecuniary compensation for non-material damage was provided for in
Art. 200 (Monetary Indemnity):

“(1) For physical pain or mental pain suffered due to a reduction in life activities, for becoming disfig-
ured, for damaged reputation, honour, freedom or personality rights, the death of a close person, or fear
suffered, the court shall, after finding that the circumstances of the case, and in particular the intensity
of pain or fear and their duration so justify, award equitable pecuniary compensation, independently of
redressing property damage, even if the latter is not awarded.

(2) When deciding on the request for redressing non-material damage, as well as on the amount of
compensation, the court shall take into account the significance of the violated value and the purpose
to be achieved by such redress, making sure that it does not favour any aspirations incompatible with
its nature and social purpose.”

13 Arts 19/1, 1009, 1100 OA.

" Art. 19/2. OA.
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character of natural persons. They are particularly entitled to the right to reputation
and a good name, honour, name or firm name, business secrecy, freedom to conduct
business, and other similar rights.'* However, we deal here of an open and indica-
tive list of personality rights where only very typical personality rights of natural or
legal persons are listed that we most frequently come across in practice. Under the
Obligations Act, all other personality rights are also protected, even if not specified
in the Act. Indeed, compensation for non-material damage may also be sought for
infringement of other personality rights not expressly listed in the Obligations Act.

The shift from the subjective to the objective concept of non-material damage
has significantly extended the scope of application of tort liability for non-material
damage. Due to the fact that the infringement of personality rights is regarded as
non-material damage, all persons whose personality rights have been compromised,
are entitled to compensation for non-material damage. The right to compensation
exists even if the person involved has not suffered any physical pain, mental anguish,
or fear. Non-material damage now ensues from the infringement of personality
rights and it is objectively established regardless of the subjective experience of the
injured and whether or not any pains, or fear, are suffered. When dealing with the
concept of tort liability for non-material damage, the intensity and duration of pains
or fear are only one of the criteria for the establishment of the amount of just pecu-
niary compensation.'® Such a concept provides for the compensation awarded not
only to persons whose personality rights have been infringed, without any pains or
tear suffered, but also to persons who are in specific situations because they cannot
actually feel any pain, or fear (e.g. when in a coma). Also, we now have a situation
where legal persons are also entitled to compensation for non-material damage (e. g.
in the event of compromised reputation, or violation of any other personality right
of alegal person).!” The current regulation of non-material damage is thus more pro-
victim oriented. In addition, some protective mechanisms are provided to exclude
possible abuse of redress for non-material damage in the cases where awarding non-
material damage would be unjustified.'® "’

S Art. 19/3 OA.

See Art. 1100/2 OA where it is laid down that the court, when establishing the amount of a just pecuni-
ary compensation, among other things, shall also take into account the degree and duration of physical
or mental pain and fear caused by the violation of personality rights.

7" See Art. 1100/3 OA.

'8 See Bareti¢, M.: 0. c., p. 168.

Just pecuniary compensation must be justified by the seriousness of the violation and circumstances.
In addition, the court must also take into account the circumstances of a specific case, the objective of
the compensation, the fact that it should not favour aspirations that are not compatible with its nature
and social purpose (Art. 1100/2,3, OA).

40



NON-MATERIAL DAMAGE IN THE CASE OF DEATH...

When deciding on the amount of just pecuniary compensations for non-materi-
al damages, the courts base their decisions not only on the provisions of the Obliga-
tions Act but also on the so- called Orientation criteria established by the Supreme
Court of the Republic of Croatia for some particular types of non-material damage.
The Orientation criteria were adopted as early as in 2002 when the previous Obliga-
tion Act was still in force and where non-material damage was defined as the suffered
physical and/or mental pain, or fear. However, after the new Obligations Act, and
its newly adopted objective concept of non-material damage, entered into force, the
concept of the Orientation criteria did not change. They continued to be based on
the abandoned subjective concept of non-material damage. The only change took
place in 2020 when, because of the inflation, individual amounts of Orientation cri-
teria were increased for some types of non-material damage which continued to be
defined like in the previous Obligations Act. Consequently, in the case law of today,
when deciding on the well-foundedness of actions or just pecuniary compensations
for non-material damage, the provisions of the valid Obligations Act apply, provid-
ing for the objective concept of non-material damage based on the infringement of
personality rights. However, when the amount of just pecuniary compensation is
concerned, the Orientation criteria of the Supreme Court of the Republic of Croatia
apply, based on the subjective concept of non-material damage of the Obligations
Act of 1978. Such an approach in case law leads to a number of issues involving the
protection of persons whose personality rights are infringed and call for compensa-
tion for damage. It is a matter of dispute how to prove non-material damage taking
into account the fact that the infringement of a personality right may not necessarily
cause physical or mental pain, or fear. It is also open to dispute how the new Orienta-
tion criteria for just pecuniary compensations can be applied to already commenced
proceedings for seeking compensation for non-material damage. All these dilemmas
may ultimately have a negative impact on the effective protection of persons whose
personality rights have been infringed and require court protection in the form of
redress for non-material damage.

In the paper, the author describes the regulation of the concept of compensa-
tion for damage in the event of death, and in particular, redress for non-material
damage in the event of death of a close person. She also analyses the current case
law and the application of individual provisions of the Obligations Act providing
for non-material damage in the event of death of close persons. Particular empha-
sis is placed on the effects of enhanced Orientation criteria for the establishment
of the amounts of just pecuniary compensations which are the most important
legal source in case law when ruling on these amounts. The author also analyses
the impact of the application of the Orientation criteria, designed on the basis of
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the abandoned subjective concept of non-material damage, on the exercise of the
right to compensation for the death of a close person. Particular emphasis in the
paper is on how the change of the Orientation criteria has influenced the proce-
dural position of the parties whose proceedings were already pending when the
Orientation criteria for the compensation for non-material damage were changed.
The aim is to establish whether, due to the shift in the concept of non-material
damage, it is necessary to define the Orientation criteria differently, to be able to
rule on just pecuniary compensations.

1. Judicial criteria for just pecuniary compensation
(Orientation criteria established by the Supreme Court
of the Republic of Croatia)

The intensity and duration of physical and mental anguish, or fear caused by in-
fringement of personality rights are the key criterion for the establishment of the
amount of just pecuniary compensations to which natural or legal persons are en-
titled when their personality rights have been violated by a tort.* In every concrete
case, the court calls for various types of evidence to establish the degree and dura-
tion of physical and mental pain, or fear (medical expertise, hearing witnesses, hear-
ing the aggrieved party, and similar evidence). With an aim to harmonise case law
regarding the establishment of the amount of just pecuniary compensation, Civil
Division of the Supreme Court of the Republic of Croatia, back in 2002, when the
former Obligations Act of 1978 was still effective, and when non-material damage
was defined as physical or mental pain and fear, adopted a document containing
these Orientation criteria and the amounts for determination of just pecuniary com-
pensations for non-material damage.*' In this document, the Orientation criteria
and the amounts of compensation were defined for the caused physical pain (by
days) and its intensity, for fear, for mental anguish resulting from the reduction in
life activities in percentages, or because of disfigurement and its degree, as well as for
mental anguish caused by the death or particularly severe invalidity of a close per-
son. Civil Division of the Supreme Court of the Republic of Croatia, at its sessions
of § March 2020 and 15 June 2020, the Orientation criteria of 2002 were amended

2 See Art. 1100/2 OA.

*' Civil Division of the Supreme Court of the Republic of Croatia, Orientation Criteria and the Amounts
for Determination of Just Pecuniary Compensation for Non-Material Damage, Nos Su-1331-VI/02
and 1372-11/02, 29 November 2002, published at DDHR20110111N53_S_1.pdf (iusinfo.hr) (web
page visited on 09/12/2021).
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and the amounts of compensation for particular forms of non-material damage were

increased by 50 per cent.””

EUR/DAY EUR/DAY
PHYSICAL ORIENTATION ORIENTATION CRITERIA
PAIN CRITERIA (2002) (2020)
strong pain 50 75
medium pain 30 45
slight pain 10 15

Figure 1. Orientation criteria and the amounts for determination of the compensation for physical pains

MENTAL PAIN CRf:'J:R/:\‘::fNTATlo:J% EUR/for every 10%
r every
REDUI::l':lEO.I'.‘?(; LIFE  ORIENTATION CRITERIA c;:LE:::‘:TzI&h(;)
ACTIVITIES (2002)

-25% 1,000 1,500
25% - 40% 1,500 2,250
40% - 60% 3,000 4,500
60% - 80% 6,000 9,000
80% - 100 % 10,000 15,000

Figure 2. Orientation criteria and the amounts for determination of the compensation for mental pain due

to a reduction of life activities**
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2%

Civil Division of the Supreme Court of the Republic of Croatia — Amendments to the Orienta-
tion Criteria and the Amounts for Determination of the Amounts of Just Pecuniary Compensation
for Non-Material Damage, No. SU-IV-47/2020-5, S March 2020 and 15 June 2020, published at
DDHR20110111N53_21_1.pdf (iusinfo.hr) (web page visited on 09/12/2021).

Taken from the Orientation Criteria and the Amounts for Determination of Just Pecuniary Compensa-
tion for Non-material Damage, Nos Su-1331-VI/02 and 1372-11/02, 29 November 2002 and Amend-
ments to the Orientation Criteria and the Amounts for Determination of Just Pecuniary Compensa-
tion for Non-material Damage, No. SU-IV-47/2020-5, 5 March 2020 and 15 June 2020.

Taken from the Orientation Criteria and the Amounts for Determination of Just Pecuniary Compensa-
tion for Non-material Damage, Nos Su-1331-VI/02 and 1372-11/02, 29 November 2002 and Amend-
ments to the Orientation Criteria and the Amounts for Determination of Just Pecuniary Compensa-
tion for Non-material Damage, No. SU-IV-47/2020-5, S March 2020 and 15 June 2020.

Additional criteria for determination of the amount of compensation specified in the document are the
age and job of the injured, etc. Possible correction of the amount is made in accordance with the scale
and degree of the established permanent consequences.
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EUR EUR
ORIENTATION ORIENTATION
CRITERIA (2002)  CRITERIA (2020)

FEAR 300-4,000 450-6,000

Figure 3. Orientation criteria and the amounts for determination of the compensation for fear®

EUR EUR
MENTAL PAIN ORIENTATION ORIENTATION

BECAUSE OF DISEIGUREMENT CRITERIA (2002)  CRITERIA (2020)

HIGH DEGREE 5,000 7,500
(extremely noticeable to third parties)
STRONG DEGREE 3,000 4,500
(noticeable to third parties only sometimes)
MEDIUM DEGREE 3,000 4,500
(very noticeable to third parties)
MEDIUM DEGREE 1,500 2,250
(noticeable to third parties only sometimes)
SLIGHT DEGREE 660 990
(very noticeable to third parties)
VERY SLIGHT DEGREE 330 495

(noticeable to third parties only sometimes)

Figure 4. Orientation criteria and the amounts for determination of the compensation for mental pain
because of disfigurement™

The aim of the Orientation criteria is to ensure a uniform application of the Ob-

ligations Act when determining monetary compensation for non-material damage.

It is particularly emphasised that the Orientation Criteria do not constitute a math-

ematical formula for the computation of compensation. In every concrete situation,
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Taken from the Orientation Criteria and the Amounts for Determination of Just Pecuniary Compensa-
tion for Non-material Damage Nos Su-1331-VI/02 and 1372-11/02, 29 November 2002 and Amend-
ments to the Orientation Criteria and the Amounts for Determination of Just Pecuniary Compensa-
tion for Non-material Damage, No. SU-IV-47/2020-5, 5 March 2020 and 15 June 2020.

Taken from the Orientation Criteria and the Amounts for Determination of Just Pecuniary Compensa-
tion for Non-material Damage Nos Su-1331-VI/02 and 1372-11/02, 29 November 2002 and Amend-
ments to the Orientation Criteria and the Amounts for Determination of Just Pecuniary Compensa-
tion for Non-material Damage, No. SU-IV-47/2020-5, S March 2020 and 15 June 2020.

Additional criteria for determination of the amount of compensation specified in the document are the
age, the type of disfigurement, the location of the injury, subjective characteristics of the injured, his or
her psychic status, and the like. It is emphasized that the sex of the injured does not, by itself, have any
impact on the amount of compensation due to disfigurement.
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the court must take into account all the circumstances of the case. The intensity and
duration of pain and fear are of particular significance but are by no means the only
criteria. They are applied to all lawsuits for the compensation of non-material dam-
age, as well as in all phases of the proceedings.

Despite the fact that since the adoption of the Orientation criteria of 2002, the
concept of non-material damage has changed because of the violation of personality
rights, in the amended Orientation criteria of 2020, the same concept of computa-
tion of the amount for the establishment of the level of just pecuniary compensation
is kept, based on the concept from the former Obligations Act. It is expressly stated
that the same Orientation criteria (increased by SO per cent) continue to be applied
when the courts rule on the amount of just pecuniary compensation for non-mate-
rial damage in the cases of violation of personality rights. Increased amounts are also
applied to obligations created after 1 January 2006, i.e. following the entry into force
of the Obligations Act providing for non-material damage arising from the violation
of personality rights. Harmonisation with the changes which have taken place after
the adoption of the Orientation Criteria of 2002 was carried out by increasing the
amounts established on the basis of the criteria of 2002 by 50 per cent. The aim of
the increase was the alignment with the rate of inflation and increase of net monthly
salaries.”” The amended Orientation criteria apply to all compensations for non-
material damages created following 1 January 2006, i.e. after the entry into force of
the new Obligations Act. They apply to any lawsuits and at all levels of adjudication
(including the pending proceedings) from the date the amendments to the Orienta-
tion criteria were adopted (1S June 2020).

Indeed, the Supreme Court did not opt for aligning the Orientation criteria for
just pecuniary compensation with the new objective concept of non-material dam-
age. They have fully neglected the circumstance that mere violation of a personality
right is already regarded as non-material damage even when it does not necessarily
cause physical or mental pain, or fear. Such an approach resulted in a situation where,
in case law, the intensity and duration of physical or mental pain, or fear, as the con-
sequence of the violation of personality rights, and consequently also the impair-
ment of physical or mental health, continue to be used as the main criteria for the
assessment of just pecuniary compensation. Moreover, specific Orientation criteria,
aimed at harmonisation of case law when determining the amount of just pecuniary
compensation in cases where the violation of personality rights is not manifested in
physical or mental pain, or fear, are not yet defined. Therefore, in most cases, when

¥ The Supreme Court stated that from 2002 to 2020, the inflation amounted to 37.7 per cent and that
medium monthly net income, compared to 2002, rose by 66.9 per cent.
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ruling on just pecuniary compensation, the courts focus on the manifestations of
non-material damage when it is possible to determine the intensity and duration of
pain, or fear. However, this position does not contribute to a development of case
law based on the objective concept of non-material damage, effective protection of
personality rights and extended catalogue of personality rights entitled to tort law
protection.

2. Damage in the event of death
2.1. Persons entitled to the right to compensation of damage

In Croatian law, damage in the event of death encompasses the right to com-
pensation of both material and non-material damage. Material damage may be in
the form of redressing the usual costs of the funeral, the costs of medical treatment
of the injuries sustained (and other costs related to the treatment)® and possible
damage suffered as a result of the loss of support or assistance.”” The right to com-
pensation for damage due to a loss of support or assistance is exercised by persons
supported or regularly assisted by the deceased, as well as those having had a legal
right to request support from the deceased. This type of compensation is received in
the form of the payment of annuity.*’

Compensation for non-material damage is awarded as just pecuniary compensa-
tion in the event of death of a close person.’' Immediate family members (spouses,
children and parents, registered same-sex partners),* extra-marital spouses/unreg-
istered same-sex partners (if there was a more permanent cohabiting union with
the deceased), brothers and sisters, grandparents and grandchildren (if there was
amore permanent cohabiting union between them and the deceased),**** parents in

2 Art. 1093 OA.
¥ Art. 1094 OA.
% The amount of annuity is determined by taking into account all the circumstances. It may not exceed
the amount that the injured party would have received from the deceased had s/he survived (Art.
1094/2 OA).

' Art. 1101 OA.

3 Art. 1101/1 OA.

3 Art. 1101/2 OA.

**  The Obligations Act does not expressly provide that registered same-sex partners and unregistered
same-sex partners are entitled to the right to a compensation for non-material damage because of the
death of a close person. It is laid down in the OA that the circle of persons entitled to compensation

for non-material damage includes only spouses and extramarital partners. However, in the Same-Sex
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the event of the loss of a conceived but unborn child,* are the beneficiaries entitled

to receive just pecuniary compensations in the event of death of a close person.

The computation of just pecuniary compensation, following the death of a close

person, is also performed in accordance with the Orientation criteria of 2002, estab-

lished by the Supreme Court of the Republic of Croatia, increased by S0 per cent in

the amendments of 2020. It arises from these criteria that it is a compensation for

damage caused by mental anguish because of the death of a close person. Its amount

is determined depending on whether it is the death of a spouse, an extra-marital

partner, a child, an unborn child, a parent or a sibling.

MENTAL PAIN
AL 2 LR ORIENTATIIE(l)j: CRITERIA ORIENTAT'IE(l)jNR CRITERIA
OF A CLOSE PERSON o phreel
DEATH OF
A SPOUSE/EXTRA-MARITAL PARTNER
D 30,000 45,000
LOSS OF AN UNBORN CHILD AT TS00
’ ’
DEATH OF A PARENT
WHEN THE CHILD IS BROUGHT UP AND PROVIDED
FOR BY THE PARENTS 30,000 45,000
DEATH OF A PARENT 20,000 30,000
DEATH OF A SIBLING/BROTHER OR SISTER LT T
’ ’

Figure S: Orientation criteria and the amounts for determination of the amount of compensation for men-

tal anguish following the death of a close person®

Life Partnership Act (Official Gazette, 92/14, 98/19), the effects of informal partnership are equated
with the effects of a common-law marriage (Art. 4). It means that an informal partner should also be
entitled to compensation for non-material damage because of the death of his/her partner as is the
case with a partner in a common-law marriage. Likewise, the provisions of the Obligations Act on the
spouse’s right to compensation for non-material damage because of the death of his/her spouse should
also apply to registered same-sex partners. According to Art. 37/4 of the Same-Sex Life Partnership,
life partners enjoy the same procedural rights and status in all court and administrative proceedings
like marital partners.

Art. 1101/3 OA.

Taken from the Orientation Criteria and the Amounts for Determination of Just Pecuniary Compensa-
tion for Non-material Damage, Nos Su-1331-VI/02 and 1372-11/02, 29 November 2002 and Amend-
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The increased amounts specified in the Orientation criteria have thus preserved
the concept of the former Obligations Act according to which non-material dam-
age, following the death of a close person, depends on the suffered mental anguish.
However, the new Obligations Act no longer lays down that non-material damage,
because of the death of a close person, is based on the suffered mental anguish. It
lays down, however, that the very death of a close person is a condition for being
granted non-material damage. Such an objective approach to non-material damage,
due to the loss of a close person, requires a different treatment when establishing
the amount of non-material damage which no longer depends on the intensity and
duration of mental pain. Interestingly enough, the Supreme Court, when interpret-
ing the Orientation criteria for compensation of non-material damage in the event
of death of a close person, and in the context of the former Obligations Act, point-
ed out the need for the application of the objective criteria when determining the
amount of non-material damage. In its Orientation criteria of 2002, the Court ex-
pressly referred to the Conclusion adopted at the session of the Civil Division of the
Supreme Court of the Republic of Croatia (30 March 1987) which reads as follows:
“A just pecuniary compensation for mental pains of a child because of the death of
a parent is a compensation for the pain caused by the very comprehension of the
loss, as well as for all subsequent pains suffered by the child because of having lost its
parent — loss of love, care and attention the parent would have given — and the com-
pensation, therefore, belongs to the child who, because of its age, was not capable of
perceiving the pain for having lost a parent, and it thus constitutes a compensation
for a unified form of non-material damage”*” Already then, the Supreme Court held
that when determining the amount of compensation for non-material damage, it
is necessary, in some cases, to apply both subjective and objective approaches. The
Supreme Court held that there were situations where a person should have been
granted the right to compensation for non-material damage despite the fact that
he/she had not suffered any mental anguish at the time of death of a close person.
Nevertheless, when amending the Orientation criteria in 2020, the Supreme Court
did not opt for such a subjective/objective approach to define the criteria for the
amount of non-material damage in accordance with the objective concept of non-
material damage.

ments to Orientation Criteria and the Amounts for Determination of Just Pecuniary Compensation for
Non-material Damage, No. SU-IV-47/2020-5, 5 March 2020 and 15 June 2020.

¥ Taken from the Orientation Criteria and the Amounts for Determination of Just Pecuniary Compensa-
tion for Non-material Damage, Nos Su-1331-VI/02 and 1372-11/02, 29 November 2002.
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2.2. Case law on the right to compensation for damage in the event of death

The provisions of the Obligations Act on the right to compensation for damage
in the event of death of a close person do not provide in detail for all legal aspects
of tort liability for damage because of death of a close person. Numerous other pro-
visions of the Obligations Act, generally providing for tort liability, its conditions,
the conditions for strict or fault liability, burden of proof, limitation periods, the
criteria for determination of the scope of damage, reduction of compensation, and
the like, apply in a subsidiary manner to the liability for damage in the event of death
of a close person. However, concrete answers to many other questions regarding
the application of the liability rules can be found only in case law on the liability for
damage in the event of death of a close person which is an extremely important legal
source for the interpretation of various legal standards on which the regulation of
liability for damage following the death of a close person is based under the Obliga-
tions Act. When ruling on the claims for compensation for damage, the courts have
specified the criteria for determining the conditions for the liability for damage in
the event of death of a close person, such as “permanent cohabiting union”, “immediate
family member”, “parental relation”, “loss of support”, “usual costs of funeral”, “regular
support or assistance”. In case law, answers to a series of disputable questions in rela-
tion to the compensation for damage in the case of death of a close person have been
given, on which the courts’ decision making process on the well-foundedness and
the amount of material and non-material damage fully relies. Answers to the ques-
tions regarding the compensation for damage in the event of death of a close person
have been obtained from case law:

Which party is responsible for the proof of causality between a wrongful
act and death when dealing with non-material damage in the event of death of
a close person? The regulation of burden of proof of causality between a wrongful
act and damage depends on whether the tortfeasor is liable under the rules on fault
tort liability, or under the rules of strict tort liability. When dealing with fault tort
lability, i.e. tort liability where the tortfeasor’s fault is required, the causality between
a wrongful act and the caused damage must be proven by the injured party.*® In the
case of strict tort liability, for damage caused by a dangerous thing or a dangerous
activity,® the liability exists regardless of the fault. The causality between a wrongful

% When fault tort liability is involved, fault, i. e. lack of duty of care is presumed and it is refutable (Art.

1045/2 OA). The burden of proof that damage occurred without his/her fault lies with the tortfeasor
(Art. 1045/1 OA).

The provisions on strict tort liability apply, for example, to a damage caused by motor vehicles in opera-
tion (Arts 1068-1072 OA).
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act and damage is then presumed. The position of the injured person is then a lot
easier because he/she must then only prove the wrongful act and damage.* The
burden of proof lies with the tortfeasor who must prove that a dangerous thing, or
adangerous activity, has not been the cause of damage.* When the rules on strict tort
liability are applied to the liability for damage because of the death of a close person,
a disputable question arises in practice, whether the causality between a wrongful
act (i. e. a traffic accident) and the death of a close person (primary/direct victim) is
also presumed. It is disputed whether the persons seeking damage because of death
of a close person (so-called secondary/indirect victims — parents, children, siblings)
must prove causality, or the burden of proof lies with the tortfeasor who must prove
that a dangerous thing or a dangerous activity is not the cause of the claimed dam-
age. Case law regarding this issue differs. In some cases, the courts have held that the
causal link is presumed. However, it arises from the decisions of the Supreme Court
of the Republic of Croatia that according to the valid (prevalent) case law, the bur-
den of proof of the causality between a wrongful act and a close person’s death lies
with indirect victims who claim compensation for damage.*,* It means that the rule
of presumed causality does not apply. Such interpretation of the burden of proof
of causality makes the position of indirect victims in lawsuits for compensation for
damage in the event of death of a close person much more difficult. In the cases
where the tortfeasor is liable under the rules of strict liability, there is no justification
to put secondary/indirect victims into a less favourable position and make it more
difficult for them to exercise their right to a compensation for damage because of the
death of a close person. Secondary victims who seek such compensation must have
the same position in the proceedings when proving the conditions for tort liability
as any other injured party entitled to compensation for damage on the basis of strict
tort liability. Damage suffered by indirect victims may also be caused by a dangerous

# See Goreng, V:: 0. ¢, pp. 1749, 1750.

# Ttis believed that damage caused in connection with a dangerous thing or a dangerous activity ensues

from that thing or activity unless it is proven that they were not the cause of damage (Art. 1063 OA).

The tortfeasor is absolved if he/she proves that damage is caused by force majeure, an act of the injured

party or a third person and that it was not possible to prevent it or eliminate it (Art. 1067 OA).

Formore see Bareti¢, M.: o. c., pp. 173, 174; Gorenc, V.: o. c., pp. 1762-1768.

#  Decision of the Supreme Court of the Republic of Croatia, Rev-x 902/2017-2, 02/4./2019 quoted
in Matijevi¢, B.: Nova ,vazeca (pretezno) sudska praksa” [The New (mostly) Valid Case Law] of the
Supreme Court of the Republic of Croatia in the context of causality and non-material damage in the
event of death of a close person, pp. 3,4, IUS-INFO, date of publication 04/11/2020. (www.iusinfo.hr).

#  However, the Constitutional Court of the Republic of Croatia held that case law was inconsistent be-
cause there were different decisions regarding the same issue. See the decision of the CC of the RoC
No. U-111-3428/2019, 16/07/2020 quoted in Matijevi¢, B.: o. ¢, pp. 3,4.
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thing, or a dangerous activity resulting in death of a close person. Therefore, in the
proceedings for compensation for damage in the event of death of a close person the
causality should also be presumed.**

Who is entitled to compensation for funeral costs? Which funeral costs
are compensated and in what amount? In case law, a disputable question arises
whether a person who had promised the deceased to cover the costs of his/her fu-
neral (e.g. under a contract for support until death) is also entitled to compensation
of funeral costs.” It ensues from the current case law that the right to compensation
for funeral costs may be exercised by any person who, in his/her name and on his/
her own account, paid the funeral costs regardless of the legal, family or kinship
relationship with the deceased (e. g. a spouse) and regardless of whether the plain-
tiff had previously obliged himself/herself to pay for the funeral costs. The courts
held that the fact that the plaintiff, who by the contract of support until death was
bound to bury the beneficiary at his/her own costs, does not exclude his/her right
to a compensation for damage consisting of the costs of the funeral he/she covered
if the beneficiary of the maintenance had died as a result of injuries caused by a traf-
fic accident for which the defendant’s insurance company was responsible.* The
main criteria for the amount of funeral costs in case law are local customs involving
citizens with an average income in the place where the funeral takes place, as well as
the average costs for wreaths, mourning clothes and tombstones.*’

When does the right to compensation for damage suffered by the loss of
maintenance or support exist? What is considered to be regular support? Ac-
cording to case law, the right to compensation for damage suffered by the loss of
maintenance, or support, is exercised by persons who the deceased was obliged to
support by law (e.g. under Family Act), or on some other legal basis (e.g. a contract
for support until death). The same right is exercised by those who the deceased had
supported even though there was no legal obligation to do so.* By a compensa-
tion for damage suffered due to the loss of maintenance or assistance,* the injured

#  See in Matijevi¢, B.: o. ., p. 4.

4 Art. 1093/1 OA.

#  Decision of the County Court in Varazdin, Gz 1113/2019-2, 7/4/2020 published at www.iusinfo.hr
(web page visited on 11/09/2021).

# Decision of the County Court in Varazdin, Gz-101/2017-2, 26/9/2017; Decision of the Supreme
Court of the Republic of Croatia, Rev 1678/2009-2, 04/02/2014 published at www.iusinfo.hr (web
page visited on 11/09/2021).
In practice, funeral costs include coffin, wreaths, tomb, funeral service, notices of death in the newspa-
per and the like. See Gorenc, V.: o. ¢, pp. 1813-1815.

#  See Goreng, V.: 0. ¢, pp. 1816, 1817.

¥ Art. 1094 OA.
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party must be brought into a financial situation he/she would have been had his/
her close person (who was bound to give support, or was regularly providing help).
This is why a decision on the well-foundedness and the amount of compensation
for damage because of the loss of maintenance is rendered by taking into account
the amount of the lost maintenance because of the death of a close persons, or the
level of maintenance, or support, the deceased person would have paid. Although it
is not relevant for adjudication whether the injured has any means of livelihood, it is
necessary to take into consideration whether the compensation for the lost mainte-
nance may lead to unjustified enrichment of the injured. If the injured is entitled to
maintenance after the death of a close person on some other ground, the claim for
compensation for damage, because of the lost maintenance, will be refused. Con-
sequently, the courts have pointed out that there is no basis for the adjudication of
monthly rent for lost maintenance if, after the deceased, the right to family rent is
exercised in the amount equal or larger that the deceased would have been able to
allocate, based on his/her income and other costs, for the maintenance of the claim-
ant.** When compensation for damage is claimed because of the loss of “regular sup-
port”, the courts’ position has been that a permanent and a longer period of succes-
sive and material contribution in favour of a person must be taken into account in
the form of his/her full, or only partial maintenance.*

When do we speak of the existence of “parental relation” as a prerequisite for
non-material damage in the case of death of a close person? In case law, the con-
cept of “parental relation”, as the basis for compensation for non-material damage

because of the death of a child or a parent>

is widely interpreted. The right to com-
pensation for non-material damage in the case of death of a close person is awarded
even when a longer emotional connection existed which could be equated with
a parental relation. Consanguinity is not a requirement, i. e. a parental relation in
accordance with family law provisions. It is essential that a relation between the de-
ceased and the injured existed which, because of emotional, economic and existen-
tial connectedness, could be considered as being a parental relation. The courts” in-
terpretation has been that the right to just pecuniary compensation after the death
of a close person (e. g. an adopted child) belongs to a person who adopted a baby
girl aged one and a half month, who raised and brought her up as his/her own child,
paid for her schooling and, after her marriage, continued to live with her and cared

9 Decision of the County Court in Bjelovar, Gz-1061/10-2,17/2/2011; Decision of the County Court in
Varazdin, G2-339/07-2,02/04/2007, published at www.iusinfo.hr (web page visited on 11/09/2021).
Decision of the Supreme Court of the Republic of Croatia, Rev 1239/13-3 published at www.iusinfo.
hr (web page visited on 1 1/09/2021).

2 Art. 1101/1 OA.
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for her child as if it was the plaintiff’s own grandchild. The courts state that it is also
a relationship between two persons which, by its content and emotional connec-
tion, can be fully equated with the relationship between a mother and a daughter.*®
The courts also emphasize that there is a need for an extensive interpretation of the
concept of the person authorized to receive non-property compensation in case
of death of a close relative without the necessity of grammatical interpretation of
the provision defining the concept of a close relative.** The courts also find that
a parent is entitled to compensation for non-material damage because of the loss
of a child even when there was no permanent life community. Their interpretation
has been that a mother is entitled to just pecuniary compensation for non-material
damage in case of death of a child regardless of whether there had been a perma-
nent life community, or emotional ties between a mother and a child. This right
on the part of the mother is not conditioned by the existence of a permanent life
community and the level of emotional ties between the mother and the child.*
However, the non-existence of emotional ties between a parent and a child may be
a circumstance having an impact on the amount of just pecuniary compensation.
For example, the Supreme Court of the Republic of Croatia held that the plaintiff
(father) who had failed to establish an emotional connection with his late son and
had seen him only a few times during his life, did not take care of his upbringing
but supported him only on the court’s order, was entitled to compensation for non-
material damage because of his son’s death in the amount lesser (only 22 per cent)
than the amount adjudicated by lower courts.*

When do we say that a ‘more permanent cohabiting union’ existed as a condi-
tion for compensation for non-material damage in the case of death of a close
person? To determine whether between the deceased and the aggrieved a more
permanent cohabiting union existed,* it is crucial to establish the existence of an

3 Decision of the County Court in Bjelovar, Gz-1530/10-2, 31/03/2011 published at www.iusinfo.hr
(web page visited on 1 1/09/2021).

**  See Decision of the County Court in Varazdin, Gz-6052/14-2,20/10/2016 published at www.iusinfo.
hr (web page visited on 11/09/2021).
The courts’ position is that regardless of the fact that the stepfather did not formally legalise his relation-
ship with the plaintiff, by the application of the concept of adoption, the plaintiffis entitled to just pecu-
niary compensation as non-property damage because of the death of the stepfather if their relationship
had had all the features of the relationship existing between a father and a son. Decision of the County
Court in Varazdin, Gz-6052/14-2,20/10/2016.

5% Decision of the County Court in Varazdin, Gz-107/16-2, 07/09/2016 published at www.iusinfo.hr
(web page visited on 11/09/2021).

¢ Decision of the Supreme Court of the Republic of Croatia, Rev-70/2009-2, 02/06/2010 published at
www.iusinfo.hr (web page visited on 11/09/ 2021).

7 Art. 1101/2 OA.
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emotional, economic or existential connection between the deceased person and
the person requesting compensation for non-material damage because of the death
of a close person.*® In case law, it is believed that a more permanent life community
of siblings may exist even when they do not live in the same house, or flat if, in their
daily lives, they are oriented towards one another.” In the same way, grandchildren
are entitled to compensations for damage in the event of death of their grandfather,
or grandmother, if there was a permanent life community between them. They used
to live with their grandparents and were particularly close to the late grandfather
(he used to help them get ready for school and looked after them when their parents
were at work).®’ In the courts’ opinion, a more permanent life community between
siblings exists regardless of the fact that one of them, because of his studies, was
most of the time away from their common household but he used to spend the re-
maining time with his parents and siblings.' However, the courts’ position has been
that when grandchildren only occasionally visit and stay with their grandfather dur-
ing summer holidays, the situation cannot be considered as a permanent life com-
munity, despite their emotional connection.®

What about the right to compensation for non-material damage in the event
of death of several close persons following the same wrongful act? When a per-
son loses several close persons in the same wrongful act, a question arises in case
law whether just pecuniary compensation is determined for each of the deceased,
or whether the intensity and duration of mental anguish is determined for all of
them, and a unified compensation is computed which is then, as a rule, smaller. The
interpretation in case law has been that mental anguish is assessed for each of the de-
ceased and that they cannot be considered as overlapping, regardless of the fact that
they had occurred simultaneously. For example, the court held that a simultaneous
loss of the wife and a child, being dealt with in the same case where a compensation
for damage was claimed, could not lead to overlapped mental pains. Mental pain
suffered by the injured party because of his wife’s death is not less intensive only
because he at the same time suffered from mental pain as a result of losing his child,

% Decision of the County Court in Varazdin, Gz-3401/14-2, 4/2/201S, published at www.iusinfo.hr
(web page visited on 11/09/2021).

¥ Decision of the County Court in Varazdin, Gz 443/2017-2,20/2/18 published at www.iusinfo.hr (web
page visited on 11/09/2021).

% Decision of the County Court in Varazdin, Gz 1574/2017-2, 6/12/2017 published at www.iusinfo.hr
(web page visited on 11/09/2021).

1 Decision of the County Court in Varazdin, Gz 1019/2016-2, 5/10/2017 published at www.iusinfo.hr
(web page visited on 11/09/2021).

¢ Decision of the County Court in Varazdin, Gz 383/2020-3, 16/9/2020 published at www.iusinfo.hr
(web page visited on 1 1/09/2021).
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or vice versa. The injured party is entitled to just pecuniary compensation in the full
amount because of the death of both his wife and child.®*

Any contribution of the deceased person to damage and reduction of just
pecuniary compensation for the death of a close person? The Obligations Act
expressly provides that the injured, who has contributed to a larger extent of dam-
age than normally expected, is entitled to a proportionally reduced compensation.®*
The provisions concerning the contribution of the injured party to its own damage,
and a reduction of the compensation for material damage apply, as appropriate, to
non-material damages.®® A question arising in case law has been whether the rules
regarding reduction of just pecuniary compensation also apply to pecuniary com-
pensation for non-material damage because of the death of a close person attributed
to a wrongful act. The courts have given a positive answer to this question. In every
concrete case, the courts assess the percentage of the contribution of the deceased
to a wrongful act and they decrease the amount of just pecuniary compensation
by the same percentage. In one of its cases, the Supreme Court of the Republic of
Croatia held that the plaintiff, the late person’s mother, was entitled to an amount of
EUR 30,000 for mental pain because of her son’s death. However, due to the fact that
the deceased had contributed to the harmful act by not more than 30 per cent, the
defendant was obliged to compensate the plaintiff for 70 per cent of that amount, i.
e. EUR 21,000.° In every concrete case, the courts establish whether and how the
deceased person contributed to the caused damage. For example, the consent of the
deceased to ride with a drunk driver, who caused an accident with a lethal outcome,
is considered to be a contribution to the existence of damage. The court’s position
in this case was, that in such a way, the deceased contributed to the existence of
damage by 35 per cent and it held that the plaintiff, because of his father’s death, was
entitled to compensation for non-material damage amounting to EUR 20,000 and
the defendant had to pay the plaintiff EUR 13,000, or 65 per cent).””

% Decision of the County Court in Bjelovar, Gz-629/09-1, 04/02/2010 published at www.iusinfo.hr
(web page visited on 11/09/ 2021).

o Art.1092/1 OA.

65 Art. 1106 OA.

% Decision of the Supreme Court of the Republic of Croatia, Rev 2799/2013-2, 04/03/2014 published
at www.iusinfo.hr (web page visited on 11/09/2021).

¢ Decision of the Supreme Court of the Republic of Croatia, Rev-727/2010, 9/6/2011 published at
www.iusinfo.hr (web page visited on 11/09/ 2021).
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Conclusion

In Croatian law, the regulation of the compensation of damage in the event
of death, including the compensation for non-material damage after the death of
a close person, has a long tradition. The concept of liability for damage following
a person’s death started developing when the former Obligations Act of 1978 en-
tered into force. The same concept of tort liability, with some adjustments to the
new objective concept of non-material damage, was adopted in the valid Obliga-
tions Act which became effective on 1 January 2006. Very rich case law has pri-
marily contributed to the development of the liability for damage in the event of
death. When ruling on the well-foundedness and on the amounts of compensation
for damage caused by a person’s death, the courts are faced with a very challenging
task. There are numerous legal standards on which the normative system govern-
ing tort liability for such damages is based and which must be applied to a variety
of concrete cases. It is clear from a large number of court decisions that the courts
base their interpretation of the provisions of the Obligations Act providing for the
liability for damage in the event of death of a close person on a teleological method
of interpretation and not only on a grammatical method of interpretation. Their
starting position, when deciding on the right to compensation for such damages,
is the existence of an emotional, economic, or existential connection between the
injured and the deceased. On the one hand, the consequence of such an approach
is a significant extension of the personal scope of application of the provisions of
the Obligations Act governing compensation for damage in the event of death of
a close person. The right to compensation is recognised not only to persons who
were in a marital or kinship relationship with the deceased but also to those who
had been in an emotional or existential relationship that may be equated with mar-
riage, or with a parental relation. On the other hand, by such an approach, case law is
aligned with modern trends and changes in family relations, as well as in other types
of relations involving close persons that are all becoming more and more informal.
When adjudicating, the courts take into account the purpose of compensation for
damage in the event of death. They try not to render their decisions in favour of the
aspirations incompatible with the nature and purpose of compensation for damage
following a person’s death. In every individual case, when determining the amount
of compensation for non-material damage, the courts take into consideration the
real emotional tie between the deceased and the aggrieved person, the contribution
of the deceased to the wrongful act, the level of the lost maintenance the deceased
would have paid had there been no wrongful act, the average local funeral costs, and
the like.
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The courts are also confronted with some new challenges in the implementation
of the provisions of the Obligations Act governing compensation for non-material
damage, including the compensation following the death of a close person. The new
objective concept of non-material damage calls for a different approach when adju-
dicating, particularly in cases where damage consists of infringement of personality
rights without any physical or mental pain, or fear. The objective concept of non-
material damage requires different definitions of the criteria for determination of
the amount of just pecuniary compensation. The criteria for the determination of
the amount of just pecuniary compensation for non-material damage in the event of
death of a close person must be defined differently because the same objective con-
cept also applies to this type of non-material damage. When ruling on the amount of
non-material damage in such a case, the most important element is the assessment
whether and how the death of a close person has violated any personality rights of
the injured (e. g. the right to mental health). The intensity and duration of mental
anguish, caused by the death of a close person, together constitute one of the cri-
teria for the assessment of the amount of compensation for damage. An important
criterion for determining the amount of compensation should also be the actual
emotional and existential tie between the injured and the deceased. The role of the
Supreme Court of the Republic of Croatia is to align case law and is, therefore, of
extreme importance.

Eventually, it will also be necessary to redefine the Orientation criteria to be
able to determine the amount of non-material damage. Namely, despite the shift
to the objective concept of non-material damage, they are still based on the subjec-
tive concept of non-material damage laid down in the former Obligations Act. In
practice, the application of the Orientation criteria designed in such a way is disput-
able, primarily because of the new objective concept of non-material damage. Some
problems also arise because of a dynamic and turbulent economic and financial de-
velopment requiring permanent adjustment of the amounts of compensation for
non-material damage to the new economic relations in society. For this reason, in
2020, the Supreme Court of the Republic of Croatia increased the amounts speci-
fied in their Orientation criteria established in 2002. However, an increase in the
amounts of the Orientation criteria, without changing the concept, and a retroac-
tive implementation of the new criteria in the court proceedings still pending, has
only led to new dilemmas in case law. It is open to further debate whether, after the
increased amounts in the Orientation criteria, it is possible to increase the claim
under the provisions of the Civil Procedure Act laying down the conditions for al-
tering a claim in individual phases of the proceedings. It is also disputable how the
provisions on limitation periods apply to the increased claims for the compensa-
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tion for non-material damage.% All these dilemmas may be resolved only if the new
Orientation criteria for non-material damage are designed and aligned with the new
objective concept of non-material damage. At the same time, it is very important to
decide how to design these new Orientation criteria. There is a possibility of sticking
to the present approach of exact determination of the amount of pecuniary com-
pensations for individual forms of non-material damage. However, we have seen
that such methodology requires periodical adjustments of the amounts of compen-
sations to the changes in the country’s economy, inflation, salaries, and the like. It
would be very beneficial to consider whether it is possible to change the methodol-
ogy, so that no frequent changes will be necessary (e. g. by defining a larger number
of descriptive criteria relevant for the assessment of the amounts of compensation
for non-material damage in every concrete case). At any rate, the Orientation crite-
ria must be flexible enough to be applied to different cases of non-material damage.
In addition, they must ensure harmonisation of case law. It is also very challenging to
assess whether a retroactive application of the Orientation criteria is justified. Ret-
roactive application of the new Orientation criteria to damages caused before their
adoption requires a detailed explanation, so that all other relevant provisions of the
Obligations Act and of other regulations can be applied accordingly. Compensa-
tion for non-material damage, precisely because it is a just pecuniary compensation,
must be interpreted both at the normative level, and in case law, in such a way as to
exclude any possible abuse, disruption of legal security or violation of the legitimate
expectations of the parties.

¢ There is a viewpoint in literature that the courts should allow claims to be increased, after the Orienta-

tion criteria have already been increased, any time until the closure of the main hearing. This seems
to be a case where the plaintiff, without his or her fault, was not able to increase the claim before the
Supreme Court had already increased the Orientation criteria. It is also said that when amending the
rules on the limitation period applied to an increased claim, it is necessary to take into account the
right to a fair trial and the right to have access to justice. It is believed that the limitation period applied
to an increased claim based on the increased Orientation criteria should not be calculated by starting
from the time of the submission of the first version of the statement of claim, when the old Orientation
criteria were still in force. See Govi¢ Peni¢, 1. Zastara iznosa naknade neimovinske Stete povisenih temeljem
novih orijentacijskih kriterija Vrhovnog suda RH (Limitation period applied to the amount of compensa-
tion for non-material damage based on the new orientation criteria established by the Supreme Court
of the RoC), IUSINFO, 10/05/2021, pp. 2, 13.

58



RIGHT TO COMPENSATION OF IMMATERIAL DAMAGES
FORPERSONAL INJURIES OF THE CLOSEST MEMBERS
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1. The compensation for immaterial damages of the close relatives
of the injured persons: the rise of the problem

The Polish Civil Code was from its origin in the year 1964 very reluctant' to
provide the right to compensate personal, immaterial damages. It was provided only
in exceptional cases such as personal injury, deprivation of liberty, and where a per-
son was induced by deceit, violence, or the abuse of the relationship of dependence
to submit to an illicit sexual act. In particular, persons other than injured were not
entitled to any kind of compensation of immaterial damages, resulting from the suf-
fering due to the fact that the closely related person has been injured. This approach
was justified by the general idea of the certainty and predictability of the private law.

With the political transition of the year 1989 this approach has been changed.
The lawmaker has decided to provide the right of compensation to a person whose
personal rights has been infringed (new Article 448 CC?). The potential sum of the
compensation of immaterial losses has not been determined and becomes poten-
tially unlimited. Considering the scheme of the Polish tort law system, based on the
general clause (Article 415 CC) and relatively openly defined conditions for the
liability as well as the open model of the compensation for the immaterial losses
yields in the system producing quite unpredictable results.

From the beginning, the Polish Civil Code contained provisions on the right to
damages for the close persons of the deceased victim who has been fatally injured,
confined, however, only to the compensation of the material losses (Article 446
§ 2-3 CC). The Polish Civil Code provided an entitlement to the damages for the
persons, who were entitled to the support from the victim and also to the persons

' A. Smieja, Instytucja zados$éuczynienia pienigznego za doznang krzywde w kodeksie zobowigzari

iwkodeksie cywilnym, Prawo. Acta Universitatis Wratislaviensis 2009/ CCCVIII, p. 503.
> Changed accordingly with the effect as of 28 Dec. 1996 (Dz.U.1996.114.542).
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close to the victim whose situation was worsened by his or her death. At the same
time, it was disputed whether it was also admissible to demand the compensation
of the immaterial losses suffered by a person who lost the closest member of the
family?

This ambiguity in the legal writing and in the case-law has been finally adressed
by the lawmaker. The new* Article 446 § 4 CC has provided a right to immaterial
damages of the closest family members in case of the death of the victim.

This change has launched a discussion on the issue whether the compensation
can be claimed by the closest family members to the injured victim if this person
has been so heavily injured that the quality of relationship between the injured and
his/her close one has been seriously lowered. The right to damages for immaterial
loses was for a long time a subject matter of the vigorous controversies in the Polish
case-law.

Eventually, the law has been amended and the closest persons get the right to
compensate the immaterial damages, even if the injured person has not passed away,
but as a result of the tort (due to the suffered injury) the quality of the relationship
with the closest persons has been diminished. This amendment has been enforced
with the effect on the September 19, 2021.°

The purpose of this paper is to present the discussion in the case law prior to
the recent amendment and then to analyze this amendment and its consequences,
including the insurability of the potential risks. The latter issue matters also in the
context of the international cases if the accident has happened on the territory of
Poland.

2. The legal situation

The problem, which was the cause for the controversy in the case law, emerged in
the following circumstances: a victim has survived the injury but could not recover
from a vegetative state. The close family members of the injured demanded a com-
pensation of the immaterial losses, resulting from their personal suffering.

The law, being in force until 2021, as mentioned before, has not provided ex-

Against e. g. Supreme Court judgment from 25 July 1967, 1 CR 81/67; Supreme Court judgment from
21 lutego 1968, I PR 22/68. However, on the availability of compensating immaterial losses e. g. Su-
preme Court judgment from 22 July 2004, II CK 479/03; Supreme Court judgment from 24 Oct.
2007, IV CSK 192/07.

* Added with the effect as of 3 Aug. 2008 (Dz.U.2008.116.731)

*  Dz.U2021.1509
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plicitly a right to compensate the close family member’s immaterial losses in such
situation. The provision stated explicitly only the compensation of the immaterial
losses of close family members of the victim when the victim died. At the same time,
there was also a general rule of the Article 448 CC providing a right to compensate
the immaterial loses in case of the infringement of the personal rights in sense of the
Article 23 CC. To see the whole picture, one must consider that also a victim has
a right to claim a compensation of the own immaterial losses. This right can be part
of the estate in case of a victim’s death, but only if this claim has been acknowledged
in writing by the wrongdoer or the petition demanding the compensation of the im-
material losses has been submitted to the court during the life of the victim (Article
445§ 3 CC).

In the Polish law there is also a pending discussion whether so called indirect
losses are feasible for compensation as a matter of principle. It was disputed, wheth-
er the right of the closest persons of the victim to get compensation was an excep-
tion from the general principle prohibiting the compensation of the indirect losses,’
or it was just an exemplification of such general entitlement.”

3. Case law

The general language of the of the Polish tort law is open for various interpreta-
tions and it was a natural fact that described problem has launched a debate in the
Polish legal writing and the case law. From the judicial point of view, it was an in-
teresting struggle between a feeling of justice in the individual case and the require-
ments of complying with the rigors of legal argumentation.

The Supreme Court in the Civil Law Chamber has rendered a number of con-
tradicting judgements. In one of these decisions the Court has argued that a right
to the compensation of immaterial losses resulting from the suffering of the closest
persons of the injured victim, who was in a vegetative state, cannot be justified.® The
Court argued that it would be an analogy from the lex specialis and that it was an

¢ M. Kalinski, Ograniczenie indemnizacji do podmiotéw bezposrednio poszkodowanych — w zwiazku

z nowelizacjq art. 446 Kodeksu cywilnego, Przeglad Sqdowy 2014/3, p, 12; L. Bosek, W sprawie kwali-
fikacji wiezi rodzinnej jako dobra osobistego (uwagi krytyczne na tle aktualnego orzecznictwa Sadu
Najwyzszego), Forum Prawnicze 2015/3, p. 18.

7 B. Lackoronski, Article 446 in: K. Osajda (ed.). Kodeks cywilny. Komentarz, Legalis 2021, ed. 29, No
6-6.1; R. Strugata, Odpowiedzialno$¢ deliktowa wobec 0s6b posrednio poszkodowanych: podmiotowe
granice obowigzku odszkodowawczego w kontekscie pojecia szkody, Studia Prawa Prywatnego 2017/2,
p- 26.

®  Supreme Court judgment from 21 Apr. 2017, 1 CSK 472/16.
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intentional decision of the lawmaker to grant a right to compensate the immaterial
losses only in case of victim’s death. However, the case law on this matter was differ-
entiated.” The issue of relationship among the closest family members as a personal
right in context of valid claims for compensation of the immaterial losses for death'
or for injury of the close family victim has also been vividly discussed."!

The issues at hand continued to rise numerous doubts and, finally, the resolu-
tion of the Supreme Court in the enlarged panel was issued."” The Supreme Court
argued that the relationship among the closest relatives should be qualified as a pro-
tected personal right in the sense of Article 23 CC and therefore it deserves protec-
tion. The provision of Article 446 § 4 CC has been seen only as exemplification of
the right to compensate the immaterial losses of the closest persons to the victim,
but according to the Supreme Court there are no grounds for an a contrario reason-
ing from Article 446 § 4 CC.

The different opinion was represented by the Chamber of the Public Affairs and
Extraordinary Review of the Supreme Court.”* The Supreme Court in this Cham-
ber has pointed out that if the Civil Chamber in its last opinion would be right, the
Article 446 § 4 would be obsolete. Such interpretation would deprive this provision
of any meaning.

The problem with the Chamber of the Public Affairs is of the political nature."*
The judges to this Chamber were elected in the process which - in the view of the

®  Supreme Court judgment from 9 Aug. 2016, II CSK 719/15; Supreme Court judgment from 10 Feb.
2017,V CSK291/16
Art. 448 of Polish Civil Code has been commonly agreed as the basis for compensation of immaterial
losses claim from the period before enactment of Article 446 § 4 KC - e. g. Supreme Court resolution
from 22 Oct. 2010, III CZP 76/ 10. Alike in the legal writing e. g. A. Olejniczak, Article 446 in: A. Kidy-
ba (ed.). Kodeks cywilny. Komentarz, LEX 2014, No 26; M. Safjan, Article 446 in: K. Pietrzykowski
(ed.). Kodeks cywilny. Komentarz, Legalis 2020, No 36; P. Sobolewski, Article 446 in: K. Osajda (ed.).
Kodeks cywilny. Komentarz, Legalis 2021, ed. 29, No 59. Against e. g. K. Mularski, Article 446 in:
M. Gutowski (ed.). Kodeks cywilny. Komentarz, Legalis 2019, No 17.
In favour of compensation of immaterial losses on the example of injury of the close family member as
being an infringement of personal right of relationship among the closest family members e. g. K. Osa-
jda, Zadosc¢uczynienie za doznanie przez bliskiego uszczerbku na zdrowiu wskutek wypadku, Paristwo
i Prawo 2016/1, p. 77; M. Walachowska, Roszczenie o zado$¢uczynienie pieniezne za zerwanie wigzi
rodzinnych w razie doznania przez osobe bliskg powaznego uszczerbku na zdrowiu, Przeglgd Sqgdowy
2017/9, p. 23. Against e. g. L. Bosek, W sprawie ..., p. 19; T. Grzeszak, Dobro osobiste jako dobro zindy-
widualizowane, Przeglgd Sqdowy 2018/4, p. 40-41; P. Ksiezak, Article 23 in: P. Ksiezak, M. Pyziak-
Szafnicka (ed.). Kodeks cywilny. Komentarz. Czg$¢ ogélna, LEX 2014, No 121.
2 Supreme Court resolution of 7 judges from 27 March 2018, III CZP 36/17.
3 Supreme Court resolution of 7 judges from 22 Oct. 2019 r., INSNZP 2/19.
14 F. Zoll, L. Wortham, Weaponizing judicial discipline: Poland in: R. Devlin, Sh. Wildeman (ed.). Disci-
plining judges: contemporary challenges and controversies, Northampton-Cheltenham 2021, p. 294.
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dominating part of the legal writing, but also in the view of the dominating part of
the judge’s community and also from the perspective of the international courts —
does not guarantee the independence of judiciary. It is a clear picture, how far the
Polish crisis of the judiciary impacts the matters which are far remoted from the
politics.

It is a paradox that, if analyzing the matter of facts, the Chamber of Public Affairs
was right, what I would like to prove in the next paragraph of this paper.

4. Assessment of the problem

As I have already indicated above, the view that the close person of the victim
may have a right to compensate the immaterial losses, if the victim has not passed
away, was until the recent amendment of the Polish Civil Code, incorrect. It is not
only the formal argument of the redundancy of Article 446 § 4, but also there are
other functional arguments against the extension of the right to compensation of
immaterial losses.

There is a fundamental difference between a situation where the victim has sur-
vived the accident because he or she may demand the compensation of the immate-
rial losses, according to the Article 445 § 1 CC. In case of the fatal accident the right
to demand compensation of the immaterial losses may be, in theory, inherited by
the heirs, but according to the Article 445 § 3 CC this claim must be acknowledged
in writing by the wrongdoer before the death of the victim or the petition must be
submitted to the court before this moment. In the majority of cases this requirement
would not be met.

The function of the Article 446 § 3 CC is, therefore, to avoid a situation that in
case of the death of the victim the wrongdoer will be, in fact, in a better situation
then in case if the victim has survived. If the victim was injured but survived, his or
her closest persons would be also entitled to the compensation of the immaterial
losses and it would mean that — from the point of view of the wrongdoer — he or
she will be forced to the factual doubled (or even multiplied) compensation, with
the unlimited and unpredictable scope. It means that from the point of view of the
insurer the calculation of risk, already difficult due to the unlimited size of the com-
pensation of the immaterial losses, increases dramatically.'s

'S 'This is underlined both by those against considering the relationship with the family member as the
personal right, the infringement of may be subject to compensation of immaterial losses T. Grzeszak,
Dobro ..., p. 40, as well as those in favour of this approach. K. Osajda, Zado$¢uczynienie ..., p. 84.
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S. Intervention of the lawmaker

Recently, the lawmaker has decided to stop the struggle'é between the Chambers
of the Supreme Court and adopted a new Article 446” of the following content:

In the event of a serious and permanent bodily injury or causing a health disorder,
resulting in the inability to establish or continue the family relationship, the court may
award the closest family members of the victim with an appropriate sum as compensation
for the harm suffered.

From the perspective of the legislative technique it is astonishing, why the law-
maker has not decided to modify the language of the Article 446 § 4 CC. This pro-
vision has not been revised, but in another place a new provision has been added,
modifying Article 446 § 4 CC. The current government of Poland after dissolution
of the Codification Commission on Civil Law does not care of the structure of the
code.'” It is, however, the smallest problem of this amendment.

This amendment bears all difficulties and problems indicated above. The system
becomes dramatically unpredictable.'® For the insurer it creates enormous difficul-
ties in calculating the risks, which must cause the rise of insurance premiums. It
causes difficulties for the foreign insurer also, if the Polish tort law is applicable. The
incentive of the lawmaker was of the populistic nature. It creates only an illusion of
justice, because in case of the surviving victim fulfilling the hypothesis of the Article
446* CC the wrongdoer must compensate for this same act the victim as well as
the others, being closest members of victim’s family." It may arise to the unlimited
amounts which does not fulfil the requirements of minimum certainty of law.

16 Justification of the presidential draft of bill on change of the Civil Code, document No 1125 from 21
Apr. 2021, p. 2. Alike in the legal writing, e. g. R. Strugala, Artykul 446> KC jako podstawa zasadzenia
zado$¢uczynienia za krzywde wyrzadzong naruszeniem wiezi rodzinnej spowodowanym ciezkim
i trwalym uszkodzeniem ciata lub rozstrojem zdrowia najblizszego czlonka rodziny, Monitor Prawniczy
2021/21,p. 1119.

See e.g. A. Wiewidrowska-Domagalska, F. Zoll, K. Potudniak-Gierz, W. Baiczyk, Problem implemen-
tacji dyrektywy Parlamentu Europejskiego i Rady UE 2019/771 z dnia 20 maja 2019 w sprawie niek-
torych aspektéw uméw sprzedazy towaréw, Kwartalnik Prawa Prywatnego 2021/4 (to be printed).

'8 B. Lackoronski, Article 4467 ..., No 46-47 mentions the broad scope of decision power of the judge
when it comes to the amount of compensation based on Article 446> CC.

T. Grzeszak, Dobro ..., p. 40 about diminishing support for the directly injured in favour of their family
members.
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Abstract: The subject of this paper starts from a case presented at the Annual Conference on European
Tort Law, organized at Vienna in 2019 by the European Centre of Tort and Insurance Law. According
to the Supreme Court of Romania, the claimant, was not entitled, based on the provisions of the new
Civil Code, to monetary compensation for moral damage, because her husband has survived the car
accident in which it has been involved, even if it ended in a condition of total paralysis. Starting from
this case, we have analysed the provisions of the new Romanian Civil Code regarding the emotional
suffer compensation of secondary victims. We have criticised, based on the opinions stressed in Roma-
nian and French doctrine, the prohibition of granting monetary compensation for the moral damage
suffered by the secondary victims, in those cases in which the direct victim has not died, but ended in
a condition so severe that requires the family members to provide permanent care, causing them by this
a damage that can be more severe than the damage in case of death.

Key words: ricochet damage, moral damage, direct victim, secondary victim, emotional sufferings,
monetary compensation

1. Introduction. Justification. Moral damages in Romanian civil law.

The subject of this paper concerns the regulation Emotional Suffer Compensa-
tion of Secondary Victims in the Romanian civil Code. Our analysis starts from a de-
cision of Romanian High Court of Cassation and Justice, presented by us along with
prof. Lucian Bojin from West University of Timisoara at the Annual Conference
on European Tort Law' (ACET) organised at Vienna on 25 — 27 April 2019 by the
European Centre of Tort and Insurance Law (ECTIL), where representants from
every European country present every year a report over the evolution of the legis-
lation, case-law and legal literature from the field of tort liability in their countries.

Inalta Curte de Casatie si Justitie (High Court of Cassation and Justice). Civil Section 1. Decision no
1147 of 29 March 2018: Actiune in rispundere civild delictuald. Victimi prin ricoseu. Despagubiri
morale. (Tort Liability; Victim by Ricochet; Moral Damages) The decision and out commentary have
been published in Ernst Karner/Barbara C. Steininger (eds.). European Tort Law 2018. Yearbook, Wal-
ter de Gruyter GmbH, Berlin/Boston 2019, pp. 541 — 548.
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Although the audience reaction was to be expected, we were still impressed by the
justness of the problems that raised: How can be possible that, in accordance with
Romanian civil Code, the claimant not to be entitled to compensation for moral
damages, if his husband has not died, but clung to life and ended in a condition of to-
tal paralysis. Regrettably, according to the current legislation, the decision is correct.

However, prior to the analysis of this decision, we must briefly present the provi-
sions of Emotional Suffer Compensation in the Romanian civil code. From the very
beginning, we must accept that in many fields, the new Romanian civil Code, which
entered into force on 1 October 2011, represents a real progress. For example, the
field of tort liability is regulated by 46 articles, in contrast with the *old* Code, which
encompassed only 6 articles on this topic. These latter provisions, (namely art. 998
- 1.003) were in general inspired by articles 1.382 — 1.386 from Napoleon's Code.
The only exception was art. 1.003, which referred to the conjunct liability, which
was inspired by art. 1.156 of Pisanelli' s project of Italian civil Code.? The regulation
was brief and, of course, not in accordance with reality.

There were no provisions regarding moral damages. In this regard, it was the task
of the legal literature to outline certain principles but of course that such a situation
led to some inconveniences. Thus, between the two world wars, the compensation
for moral damages has been admitted on the ground that the Civil Code stipulated
that any damage grants right to compensation, being no distinction between material
and moral damage.’ Therefore, ubi lex non distiguit, nec nos distinguere debemus. Then,
under the communist regime, the Supreme Court, by its famous Decision nr. VII
from 29 December 1952, prohibited awarding any form of compensation for moral
damages (non-pecuniary) on the ground that 'is contrary to the fundamental prin-
ciples of socialist legal system”. In other words, the Supreme Court applied the com-
munist principle ‘no work without bread, nor bread without work". Consequently,
pain and sufferings cannot be monetary compensated because such compensation
is not the result of work. Even in this context, the doctrine from 1970 s tried to force
a reasoning that could justify compensation for aesthetic damage" and for loss of
amenity.* After the end of the communist regime and repeal of the above-mentioned

For details see: C. Hamangiu/N. Georgean, Codul civil adnotat cu textul articolului corespunzitor
francez, italian si belgian cu doctrina fracezd si romani si jurisprudenta de la 1868 - 1927 [Civil
Code annotated with the corresponding article from France, Italy and Belgium and with the French
and Romanian doctrine and case-law from 1868 — 1927]. Volumul VII, Editura libririei Universala
Alcalay&Co, Bucuresti 1931, pp. 527 - 616.

Iulia Albu, Repararea prejudiciului cauzat prin vitimari corporale [Compensation of the damage caused
by bodily harm], editura Lumina lex, Bucuresti 1997, p. 13 — 14 ; Ioan Albu, Victor Ursa, Rispunderea
civila pentru daunele morale, editura Dacia, Cluj-Napoca, 1979, p. 166 — 182, 284 si urm.

Vasile Patulea, Contributii la studiul rispunderii civile delictuale in cazul prejudiciilor rezultate din
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decision, which was truly unfair for the victims, the compensation for moral dam-
ages has been once again granted. However, this solution relied, as before, on inter-
pretation of old and ambiguous legal provisions.

2. The compensation for moral damages under new
Romanian Civil code

The initiative of including in the new civil Code of express provisions regarding
the compensation of moral damages is praiseworthy. However, if we compare these
provisions with all the aspects stressed by doctrine over the last years, we observe
that they are very synthetic. Primarily, art. 1.391° states that the courts can award
compensation for moral damages consisting of ‘limitation of the opportunities of
family and social life", in case of bodily harm or health injuries. Para. (3) speaks
about the damages inflicted to the personality rights of a subject of law, but only tan-
gentially, when the possibility of assigning the right is regulated. Secondly, para. (2)
refers to the persons close to victim, speaking about " the pain caused by the death of
the victim (ricochet prejudice).

vitimarea integrititii corporale [Contributions to the study of civil tort liability in case of damages
caused by bodily harm], in Romanian Law Review, no. 11/1970, p. S5 — 57; Mihail Eliescu, Rispunderea
civild delictuala [ Tor Liability], Editura Academiei, Bucuresti 1972, 105 — 110; D. Rizeanu, Cateva pro-
puneri de perfectionare a legislatiei civile [Several sugestions for improving the civil legislation], in Stu-
dii si cercetari juridice [Law studies and research], no. 1/1973, p, 113; Mircea N. Costin, Rispunderea
civild si penald pentru incilcarea regulilor de circulatie pe drumurile publice [ Criminal and civil liabilty
for breaking the traffic rules on public roads], Editura Dacia, Cluj-Napoca, 1978, p. 210 - 217; Ioan
Albuy, Victor Ursa, Raspunderea civild pentru daunele morale [Civil liability for moral damages], Edi-
tura Dacia, Cluj-Napoca, 1979, p. 170; Constantin Statescu, Corneliu Birsan, Tratat de drept civil. Teoria
generald a obligatiilor [ Treaty of civil law. General theory of obligations]. Editura Academiei, Bucuresti
1981, p. 165.

Art. 1391 “Non-pecuniary loss”

In cases of the violation of physical integrity or health, compensation may also be granted for dimin-
ished opportunities for a family life or social life.

The court may also grant compensation to ascendants, descendants, brothers, sisters or a spouse for
pain and suffering caused by the death of the victim, and to any person who can prove the existence of
such pain or suffering. The right to compensation for harm caused to the inherent right of any subject of
law personality can be transmitted only if its existence has been established by transaction of by a final
court decision.

The heirs are not entitled to claim the compensation regulated by the present article. The heirs can
continue the actions if it has been initiated by the deceased.

Articles 253 — 256 are applicable. [we mention that those provisions regulate non-pecuniary defence
mechanisms of the non-pecuniary rights. Those provisions can be found in Title V of the First Book of
the Civil Code.
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Taking into consideration all these provisions, we can conclude that, de lege
lata, the new civil Code regulates all the three categories of moral damages men-
tioned by Romanian and French® doctrine, namely: physical damages (caused to the
victim's body) affective damages (caused to the victim's psychic) and social dam-
ages (which are damaging the social life of a human being). However, is clear that
the situation of non-pecuniary damages caused by bodily harm or health injuries has
been simplified. These damages which, due to their importance, assessed from the
point of view of the values contained in the infringed non-patrimonial right but also
for their frequency in the case law, Romanian’ and French® doctrine analyse them as
a special category of damage called “corporal damage”.

The law does not mention anything about the damage consisting in pain and
suffering (which in the French doctrine is named pretium doloris” but which in fact
is referring to material compensation or, in other words, the price that the author
of the wrongful deed must pay to the victim), although the compensation of this
damage has been supported by Romanian case-law and doctrine since the period
between the world wars."

Aurelian Tonagcu, La réparation dommages moraux en droit socialiste roumain, in Revue roumaine des
sciences sociales, Séries juridiques 1966, nr. 2, p. 208.

Ioan Albu/Victor Ursa, Raspunderea civild pentru daunele morale [Civil liability for moral damages],
Editura Dacia, Cluj-Napoca, 1979, p. 79; Gheorghe Vintila, Daunele morale. Studiu de doctrina si
jurisprudentd [Moral damages. A study of doctrine and jurisprudence], Editia a 2-a, Editura Haman-
giu, Bucuresti 2006, p. 32.

G. Vinney,B. Markesinis, La réparation du dommage corporal. Essai de coparaison des droit anglais et
francais, Economica, Paris 19885, 69, citat de Gh. Vintila.

®  Alex Weill, Droit civil. Les obligations, Dalloz, Paris, 1971, p. 614; Georges Ripert, Le prix de douleur, D.
C., 1948, Cron., p. 1; Marcel Dubois, Le pretium doloris, Tezi de doctorat, Lyon 1935, 32, citat de Gh.
Vintila.

Dimitrie Alexandresco, Explicatiunea teoretica si practica a dreptului civil roméan in comparatiune cu le-
gile vechi si cu principalele legislatiuni striine [ Theoretic and practical explanations of Romanian civil
law in comparison with the old laws and foreign legislations], tomul al V-lea, “Tipografia Nationala”, Iasi
1898, p. 450 — 451; Matei B. Cantacuzino, Elementele dreptului civil [Elements of civil law]. Editura
Cartearoméneasca, Bucuresti 1921, p. 428 — 434; C. Hamangiu/N. Georgean, Codul civil adnotat cu tex-
tul articolului corespunzator francez, italian i belgian, cu doctrina franceza si romana si jurisprudenta
completi de la 1868 — 1927 [Civil Code annotated with the corresponding article from France, Italy
and Belgium and with the French and Romanian doctrine and case-law from 1868 — 1927], Volumul
11, editura Socec & Co, Bucuresti 1925, p. 476; L Rosetti-Baldnescu, Al. Bdicoianu, Drept civil roman.
Studiu de doctrini si de jurisprudenti [Romanian civil law. A study of doctrine and jurisprudence], vol.
11, editura Socec, Bucuresti 1943, p. 88 — 90; F. Mihdiescu, S.C. Popescu, Jurisprudenta Inaltei Curti de
Casatie, Sectiunea I si Sectiunile Unite, in materie civild, pe anii 1934 -1943 [ The High Court of Casa-
tion case-law, Fist Section and United Sections, in civil matter, from 1934 -1943], Bucuresti, p. 152.
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It is true that one author,'' cited by us in several occasions over the subject of
ricochet prejudice (see next section) stresses that, *in all these situations, therefore,
what is involved is pretium doloris, namely what victims of moral damage are claim-
ing from the liable person, because the purpose of their actions is to obtain compen-
sation for the affective damage'” suffered as consequence of losing a dear person.’
But from the context in which this statement has been made results that “pretium
doloris” refers only to the ricochet damages and not to damage in general.

The law does not expressly mention neither “aesthetical damage” (or "prix de la
beaute' — the price of beauty, as French literature'® names it). This situation is even
more surprising giving that the compensation for the “aesthetic damage” (besides
the loss of amenity) has been admitted, as we previously mentioned, since 1970"s.
Furthermore, we could not identify in the new Civil Code neither the loss of expec-
tation of life in the categories of moral damage that can be subjected to compensa-
tion.

The absence of those types of damages from the new Civil code is hard to be
explained, especially since the High Court of Cassation and Justice, in its case-law,"*
expressly details the first two types of damage.

Regarding the loss of amenity, we consider that this type of damage is included
in what the new code refers as ‘loss of the opportunities of family and social life".
We drew this conclusion by analysing the definitions offered to this concept by Ro-
manian, French, and English doctrine, namely: *limitation of the pleasant aspects of
human life, as in those resulted from our senses, sexual life, or normal social relation-
ships expectations’. This type of damage is called “hedonistic damage (from the
Greek hedone, which means pleasure), giving that it results from the satisfactions
and pleasures of life and consist of losing the possibilities of spiritual enrichment,
entertainment, or relaxation.

The "damage caused to affective personality" is regulated by art. 1.391 para 2,
which speaks about ‘the loss caused by the death of the victim'. However, as we
shown before, this provision refers in fact exclusively to the ricochet damage and not
to moral damage in general.

Florin I. Mangu, Despre prejudiciul prin ricoseu [About ricochet damage], in Romanian Private Law
Review no. 4/ 2017, p. 123.

Florin I. Mangu, Despre prejudiciul prin ricogeu, [About ricochet damage], in Romanian Private Law
Review no. 4/ 2017, p. 123.

Jean Carbonnier, Droit civil, 4, Presses Universitaires de France, 1975, p. 310.

Inalta Curte de Casatie si Justitie, Sectia civila si de proprietate intelectuala, decizia nr. 1529 din 6 mar-
tie 2008 (High Court of Cassation and Justice, Civil and Intellectual Property Section, Decision no. 1529 of
6 March 2008), citati de Chr. Alunaru, L. Bojin, Cap. XXII. Romania, in European Tort Law 2008, Eds.
H. Koziol, B.C. Steininger, Springer, Wien New York 2009, p. 542 — 549.
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Prestigious authors of Romanian civil law also criticised the new regulation
of moral damage of Civil code. Thus, professor Liviu Pop from Cluj stressed that
‘granting compensation is possible only in the case of loss of amenity, because all
the other categories of moral damage caused by injury to bodily integrity of health,
such as aesthetic damage or those consisting in physic damage, are ignored"."

Furthermore, the Romanian doctrine stressed that the marginal formula of the
article, ‘non-pecuniary loss', could create the illusion that the provisions of the five
paragraphs are forming a general regulation of the non-pecuniary damages and that
those paragraphs are coming to settle a long doctrinal and jurisprudence debate
over a fundamental subject of civil law. In reality, this regulation refers only to two
categories of the non-pecuniary damage, which are related to the bodily harm of
health inflictions. Consequently, we can speak about compensation only for some
of the moral damages and not for the moral damage in general. In this situation, the
legal provision should be, judiciously, redenominated *special provisions concern-

ing certain categories of damages"."®

3. Compensation for ricochet damage in the Romanian civil law

As we have shown before, the new civil Code dedicates only one article to com-
pensation for the moral damage (art. 1.391), and in this article, only its second para-
graph refers to the compensation of the ricochet damage: * The court may also grant
compensation to ascendants, descendants, brothers, sisters or a spouse for pain and
suffering caused by the death of the victim, and to any person who can prove the
existence of such pain or suffering".

Romanian law literature commentated over this legal provision in treaties dedi-
cated to the Civil code in integrum'” but also in papers dedicated exclusively to the

Liviu Pop, Tabloul general al rispunderii civile delictuale in noul Cod civil [General frame of civil tort
liability in the new Civil Code], in Contributii la studiul obligatiilor civile. Culegere de studii [Contri-
butions to the study of civil obligations. Studies compendium]. Editura Universul Juridic, Bucuresti
2010, p. 477 - 478.

Sache Neculaescu, Reflectii privind solutiile noului Cod civil in materia raspunderii civile delictuale
[Reflections on the regulation of tort liability in the new Civil Code], in Marilena Uliescu (coord.),
Noul Cod civil. Comentarii. Editura Universul Juridic Bucuresti 2011, p. 203 — 204.

Lacrima-Rodica Boild, Comentariul la art. 1391 in Flavius-Antoniu Baias/Eugen Chelaru/Rodica Con-
stantinovici/loan Macovei (coordonatori), Noul Cod civil. Comentariu pe articole, editura C.H. Beck,
Bucuresti 2012, p. 1470 — 1471; Ghorghe Durac, Comentariul la art. 1391 in Carmen Simona Ricu/
Gabriela Cristina Frentiu/Dorina Zeca/Dana Margareta Cigan/Tudor Viad Radulescu/Carmen Ta-
mara Ungureanu/Gabriela Raducan/Gheorghe Durac/Dragos Clin/Ionica Ninu/Alexandru Beloancd,
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compensation of the ricochet damage.'® We shall resume only some ideas concern-
ing the compensation of ricochet damage.

The moral reasoning of awarding compensation for ricochet damage is less im-
portant for our study. We show only that humans are social beings, both from an
affective and patrimonial point of view. Humans cannot live but only with other hu-
mans, in a community. Similarly, in order to satisfy their needs, humans have to en-
ter in different legal relations with other humans. For this reason, in any situation in
which a person suffers a damage, by a wrongful deed, these damage spread, through
family, interest or affection relationships, towards other persons, with which the di-
rect victim is linked by such relationships. Those persons became themselves vic-
tims of the same wrongful deed.

But more important for our study is the justification of the new regulations con-
cerning the compensation of the ricochet damage. The first issue raised by Roma-
nian doctrine refers to the terminology “indirect victim”, which can produce some
confusions. This term seems to contradict a fundamental principle of compensation
in case of civil liability, namely that only direct damage gives right to compensation.
We mention that this principle is not expressly stated in the chapter concerning civil
liability, but in the chapter regarding the force execution of obligations, in section
IV “Compensation in equivalent”. The exact provision is art. 1.533 from Civil code,
which in its final part states: “damages shall cover only what is the direct and nec-
essary consequence of the non-performance of the obligation.” Thus, what can be
compensated is only the direct damage, and not the indirect one. A direct damage
is a damage that is in a direct link of causality, a certain causality, with the wrongful
deed, being a necessary consequence of the latter. On the other side, the indirect
damage is that type of damage that is located so far away from the causal link that it
is impossible to consider that it has been generated by the wrongful deed. In other

Noul Cod civil. Comentarii, doctrini si jurisprudenta. Vol. IT Art. 953-1649. Mosteniri si liberalitati.
Obligatii [The new Civil Code. Commentaries, doctrine and jurisprudence. Voll. I Art. 953-1649.
Succesions and donations. Obligations]. Editura Hamangiu, Bucuresti 2012, p. 728 — 730; Liviu Pop/
Ionut-Florin Popa/Stelian Ioan Vidu, Drept civil, Obligatiile [Civil Law. Obligations], Editia a II-a,
revizuit §i adaugitd, editura Universul Juridic, Bucuresti 2020, p. 443 — 444; Liviu Pop, Tratat de drept
civil. Obligatiile. Volumul III. Raporturile obligationale extracontractuale, editura Universul Juridic,
Bucuresti 2020, p. S11 - 518.

Florin I. Mangu, op. cit., pp. 99 — 128. We stress that in Romanian doctrine have been published stud-
ies concerning the ricochet damage in contractual liability: Vasile Luha, Observatii privind prejudiciul
prin ricogeu in relationarea obligationala contractuali [ Notes on the ricochet damages in contractual rela-
tions], in Romanian Business Law Review no. 1/2021 pp. 137 — 152; Vasile Luha, Incercare de justificare
teoretica a prejudiciului prin ricogeu intr-o relationare obligationald contractuala [ Justification for rico-
chet damage in contractual relations], in Romanian Business Law Review no. 2/2021 pp. 135 - 158.
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words, in this case, there is no causal link between the wrongful deed and the dam-
age®.

In a traditional manner, Romanian legal literature cites case-law and French doc-
trine to support this opinion.* Thus, the ricochet damage should not be considered
an indirect damage! Because the ricochet damage is a direct damage, a necessary
consequence of the wrongful deed, which cause damage not only to the immedi-
ate victim. The damage shall be considered a direct damage even if the damage is
immediately linked with the deed or it is just mediately linked with it. To what con-
clusion can we reach from this reasoning? The alleged contradiction between “com-
pensation only for direct damage” and the provisions regulating the compensation
for damage caused to the “indirect victim” is solved in a very simple manner in the
doctrine. The ricochet damage is not an “indirect damage”, but a “direct damage”
caused by a “mediate causal link”. The causal relationship between the sufferings
experienced by the secondary victim and the wrongful deed that generates civil li-
ability is not an immediate damage, but a damage that is mediated by the immediate
victim itself, or, more exactly, by the damage incurred by this victim. In order to
speak about a ricochet damage, two conditions have to be meet: firstly, the existence
of aimmediate victim; secondly, the existence of an interest or affection relationship
between the immediate victim and the secondary victim. In the doctrine, it is shown
that, although mediate, the causal link in the case of ricochet damage is necessary
if we take into consideration that the wrongful deed is the common cause for both
damages. Thus, this cause is the actual explanation for the damage suffered by the
secondary victim because this person should not have been harmed in the absence
of the wrongful deed. Therefore, this deed causes the damage suffered by the direct
victim but also cause the ricochet damage, suffered by another person, the second-
ary victim, by extension of the immediate damage.

Another controversy that was mentioned in the doctrine regards the chronologi-
cal order in which these two damages appear: the damage caused to the immediate
victim and the damage suffered by the secondary victim (ricochet damage). Some
authors® believe that the wrongful deed that generates civil liability is the unique

1 Mihail Eliescu, Rispunderea civili delictuald [Civil tort liability], Ed. Academiei, Bucuresti 1972, p. 97;
Valeriu Stoica, Relatia cauzald complexa ca element al raspunderii civile delictuale in procesul penal
[The complex causal link as element of civil tort liability in a criminal trial], in Romanian Law Review
no. 2/1984, p. 35; Liviu Pop/Ionut-Florin Popa/Stelian Ioan Vidu, op. cit., p. 353, nr. 258

20 Cass. fr.,, camera a doua civil3, dec. din 17 mai 1973, in Gazette du Palais 1974, nr. 1, p. 71 and other 4

decisions cited as example for direct damage; Cass. fr., camera penala, dec. din 25 aprilie 1967, in Ga-

zette du Palais 1967, nr. 1, p. 343 along with other 6 decisions, as example of indirect damage that does

not offer right of compensation, all cited by Florin I. Mangu, op. cit., p. 107 — 109.

Florin I. Mangu , op. cit., p. 107.
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cause of both damages. According to this opinion, both damages are necessary con-
sequences of the deed and appear simultaneously. Therefore, the mediate damage is
not occurring at a later moment than the immediate damage. The immediate dam-
age only justifies the secondary one through the special relationship between the
victims. But precisely because the cause is prior to the effect and generates it, such
a relationship cannot be established between the immediate damage and the rico-
chet damage. Other authors expressed the contrary opinion.”

This debate is not just theoretical. Is has direct consequences on the case that
stands as starting point of our study. The emotional damage of the secondary vic-
tims (victims by ricochet) can be repaired on a pecuniary basis only if it is caused by
the death of the immediate victim or such monetary compensation can be awarded
also if the victim does not die, but ends in a deplorable condition? In order to answer
to this question, the French doctrine stressed that moral damage, affective damage,
for which the claimants requested compensation, based on the fact that they are wit-
nesses of the sufferings of the direct victim, is an indirect damage, and therefore is
not linked with the wrongful deed.” This opinion comes to support the provisions
of the civil Code, which expressly states in art. 1.391 par. 1 that the courts can award
compensation only for the “sufferings caused by the death of the victim”.

We cannot contradict the mentions of Romanian Civil Code, but we can provide
arguments to demonstrate the unfairness of this regulation.

Although the French case-law cited above has initially referred to the death of
the victim as a mandatory requirement of awarding compensation for the ricochet
damage, starting form the second half of the 20™ century, the courts admitted claims
even if the direct victim has not deceased, but suffered damage so severe that ir-
remediably disrupt the life of the persons closed to the victim, both morally and
pecuniary?*.

In this regard, it must be mentioned that the Council of Europe, in para 13 of the
annex to the Council of Europe Committee of Ministers Resolution 75 (7),* admit-

22

Liviu Pop, Tabloul general...., op. cit., p. 479

G. Viney, P. Jourdain, Tratat de drept civil. Conditiile raspunderii [Treaty of civil law. Liability condi-
tions], ed. a 2-a, LGDJ, Paris 1999, nr. 319, citat de Florin I. Mangu, op. cit., p. 109, nota de subsol 22.
Cass. fr., camera a doua civil3, dec. din 23 mai 1977, in Bulletin civil II, nr. 139; idem, dec. din 13 de-
cembrie 1978, in Bulletin civil II, nr. 271; idem, dec. din 1 martie 1978, in Bulletin civil I, nr. 51; idem,
dec. din 12 noiembrie 1986, in Bulletin civil II, nr. 164; Tribunalul de Mare Instanta din Nanterre, dec.
din 30 decembrie 2013, accesed online la adresa www.doctrine.fr, all cited by de Florin I. Mangu, op. cit.,
p- 110, nota de subsol 31.

3 COUNCIL OF EUROPE. COMMITTEE OF MINISTERS. RESOLUTION (75) 7 ON COMPEN-
SATION FOR PHYSICAL INJURY OR DEATH (Adopted by the Committee of Ministers on 14
March 1975 at the 243" meeting of the Ministers’ Deputies), Annex. Par. 13: “The father, mother and
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ted awarding compensation for affective damages, in case in which the direct victim
survived, ,for those sufferings that are exceptional’, to the victim's father, mother
or spouse. In the case of death of the direct victim, the persons entitled to compen-
sation were the parents, spouse, fiancé and its children, if those persons had strong
affective relations with the deceased. Even more, in two case decisions, this final
requirement has been excluded, being stated that an ordinary damage is sufficient to
justify the claim for compensation and therefore the claimant is not forced to prove
exceptional sufferings.*

In order to support this opinion, we would like to emphasize some case deci-
sions. For example, the courts awarded monetary compensation for the emotional
pain suffered by the father of a chid that has been involved in a car accident fol-
lowing that the latter has been injured. Consequently, in present is admitted that
the distinction between the surviving and the deceased victim is not crucial. On
the contrary, this distinction has been suppressed over the time in the French case-
law.”” Citing French doctrine, the Romanian authors shows that in France, both ma-
terial and moral ricochet damage are considered to be damage for which the fam-
ily members of the victim or other persons closed to the latter can claim monetary
compensation, even if the direct victim survived, but her physical / psychic inju-
ries, seriously affect the life of the victim s closest persons. These persons can claim
monetary compensation if they take care of the victim or have direct contact with
her on a regular basis.*®

In Romania, under the ‘old' Code, who was in force until 1 October 2011,
which we must remember that it did not contain any regulations concerning rico-
chet damage, the doctrine stressed that the ricochet damage does not always imply
the death of the victim. Therefore, the persons close to the victim could also obtain
compensation in those situations in which the victim"s condition was so severe af-
fected by her injuries that her life condition itself is altered; in such situations, it has
been decided that the persons close to the direct victim are suffering an obvious

spouse of the victim who by reason of a physical or mental disability of the victim sustain mental suf-
fering should only be entitled to compensation if the suffering is of an exceptional nature other persons
should not be entitled to this kind of compensation.”

% Cass. fr.,, a doua cameri civild, dec. din 23 mai 1977, in Code civil, Dalloz, 1977, p. 441; idem, dec. din

1 martie 1978, in JurisClasseur Periodique, 1978, IV, p. 145, cited by de Florin I. Mangu, op. cit., p. 110

footnote 32.

G. Viney, P. Jourdain, op. cit., nr. 317, cited by Florin I. Mangu, op. cit., p. 108 footonote 35.

#  G. Marty, P. Raynaud, Droit civil. Les obligations, Sirey, Paris 1962, p. 36S; Fr. Terre, Ph. Simler, Yv. Le-
quette, op. cit., pp. 700-701; Ph. Le Tourneau, Droit de la responsabilite et des contrats, ed. a 6-a, Dalloz,
2006, p. 401 si p. 424; Ph. Brun, Responsabilite civile extracontractuelle, Lexis Nexis, Paris 2005, pp.
138-139, cited by Florin I. Mangu, op. cit., p. 112, footnote 48.
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moral damage that results from the drastic limitations of their life.” It has been con-
cluded that a direct contact with the victim, that they need to take care of on daily
basis, can produce severe emotional sufferings and intense psychical pain every day
to those persons.* Also, in other case, the court decided to award moral damage to
the mother of the seduced daughter, giving the fact that the seduction had affected
the honour of the family.*'

All those cases are arguments that plead in favour of awarding compensation for
the moral damage suffered by the persons close to the victim, even in those situa-
tions in which the victim survives her injuries but ends up in a serious condition
that disrupt the life possibilities of its closest ones. The author cited by us above,
which conducted a comprehensive analysis over the ricochet damage, concluded
that: *all the aspects mentioned above, solidified over the years in the case-law and
doctrine from France and Romania, represent a real progress in the field of ricochet
damage, giving that, excepting the provisions of art. 1.390 — 1.392 civil Code, this
type of damage does not benefit from a detailed regulation".** Unfortunately, in the
matter of ricochet damage, the current legal provisions are not supporting all these
arguments.

We must mention that Romanian doctrine noted the inequity of art. 1.391 of
Civil Code, as well as the participants of European Conference ECTIL from Vien-
na. It has been shown that "there are situations in which, as a consequence of the
wrongful deed, the primary victim does not decease, but end up in a highly pre-
carious condition, so severe altered, or with a permanent handicap, or ending up in
a vegetative condition that requires permanent attention from her closed ones, that
are affectively linked to her, causing them by this a damage that can be even more
severe that in the situation in which the victim deceased; thus, if in this latter situ-
ation, although the shock is very powerful and the grief is extremely strong, it will
decrease over time, whereas, in the first situation, the people in question shall need
to bear the same challenges every day, as long as the direct victim will live. In this
scenario, to not award compensation for such a damage is a massive legal inequity,
which has as a consequence the brutal defeat of the principle of full compensation of

»  Joan Albu, Drept civil. Introducere in studiul obligatiilor [ Civil law. Introcduction in the study of obliga-

tions], editura Dacia, Cluj-Napoca, 1984, pp. 55-56 si pp. 64-65; Ilie Urs, Repararea daunelor morale
[Compensation on moral damages], Ed. Lumina Lex, Bucuresti 2011, pp. 139-142.

Curtea de apel Timisoara, sectia penald, decizia nr. 885 din 9 decembrie 1996, in Mircea Boar, Repara-
rea daunelor morale in cazul unor persoane aflate in stare vegetativa cronici [Compensation of moral
damage in case of a vegetative cronical condition], in Dreptul nr. 12/1997, p. 27.

In this respect we mention a decision of Tribunalului DAmbovita, sectia a II-a (decizia din 26 noiembrie
1929, in C. Jud. nr. 25 din 29 junie 1930, p. 391.

Vezi: Florin I. Mangu, op. cit., p. 115
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damage and in the same time, the violation of the legal provision of art. 1.381 para 1
Civil Code that states: ‘any damage entitles to compensation'.*

Following this reasoning, is understandable why the decision of the High Court
of Cassation and Justice shocks, even if, from a formal point of view, is perfectly legal
and in accordance with the provision of art 1.391 para. 2 of the Civil Code. In this
case, the claimant, who suffered severe physical injuries following a car accident,
thatled him to a long-lasting infirmity, claimed material and moral damage. His wife,
also a claimant, invoked a psychical pain which was also caused by the same acci-
dent. This pain resulted from the fact the wife was forced to completely abandon his
normal life because it became necessary to permanently assist his infirm husband. In
this regard, she was unable to do any other of the activities that she was used to. She
could not enjoy anymore by her status as wife or mother. The accident also affected
the two minor children of the family, because they could not receive the same atten-
tion from their mother as before. Although the first instance and the Court of Ap-
peal granted compensation for all the claimants, the Supreme Court, unfortunately,
revoked these two decisions in base of a legal provision that legitimates a profound
inequity.

4. Some controversial problems regarding the compensation of
ricochet prejudice

In the end, we would like to underline some clarifications made in the legal lit-
erature in connection with the compensation of moral damages suffered by ricochet
victims:

a) Firstly — the sphere of persons entitled to compensation:

In the absence of an express legal provision, the authors have not come to a con-
clusion in respect of the sphere of the persons entitled to compensation for the rico-
chet prejudice. Most of them limited this sphere only to those persons who were en-
titled to survivor's pension, paid by social insurance services, and to those persons
that were dependents to the deceased. Another controversy refers to those persons
who were not in a clear relation with the victim (i.e. concubines). We are more in-
terested by the ricochet damages in the case of death of the immediate victim, giving
that this condition is expressly mentioned by Civil code. Thus, the creditors of the

33 In acest sens, a se vedea: Ilie Urs, op. cit., p. 141; Calina Jugastru, Prejudiciul - repere romanesti in con-
text european [Damage — Romanian guidlines in a european context], editura Hamangiu, Bucuresti
2013, p. 293.
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immediate victim were not included in the category of those persons that suffered
a direct loss. The status of ‘ricochet victim' is not recognised neither to the third
parties which paid for the damages suffered by the direct victim (i. e. victim's in-
surer). Neither 