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Uvodné slovo editorov

S potesenim predkladame odbornej verejnosti druhy zvizok recenzovaného ve-
deckého zbornika Pravno-historické trendy a vyhlady, ktory je prednostne zamerany
na problematiku dejin $tatu a prava. Zbornik vychadza od roku 2016 periodicky (raz
rocne) v gescii Katedry dejin prava Pravnickej fakulty Trnavskej univerzity v Trnave.

Vydavanie zbornika Pravno-historické trendy a vyhlady inicioval v roku 2015
veduci Katedry dejin prava Pravnickej fakulty Trnavskej univerzity v Trnave prof.
JUDr. Dr. h. c. Peter Mosny, CSc. Zamerom profesora Mosného bolo vytvorit mé-
dium, v ktorom by mohli pravidelne publikovat domaci, ale aj zahrani¢ni profesori,
docenti, postdoktorandi, ako aj doktorandi a sprostredkovat tak aktualne vysledky
svojho badania, orientovaného najmaé na dejiny $tatu a prava, slovenskej i Sirsej me-
dzinarodnej komunite pravnych historikov. Jednotlivé zviazky zbornika st a budu
vzhladom na zna¢nu pestrost vyskumov konkrétnych prispievatelov multitematické.
Zbornik Pravno-historické trendy je preto koncipovany bez Specializcie na kon-
krétnu problematiku dejin $tatu a prava. V tom je prvotnost i jedine¢nost nasho
periodického Zbornika tak v ramci slovenskej ako aj ceskej pravno-historickej obce.
V Zborniku je priestor na publikaciu nielen vedeckych $tudii a ¢lankov, ale aj sprav
z vedeckych konferencii ¢i inych vedeckych podujati, ako aj recenzii a anotacii na
novu literatdru hlavne z dejin $tatu a prava a pod.

Predlozeny druhy zvizok vedeckého zbornika Pravno-historické trendy a vy-
hlady presvedc¢ivo ukazuje, Ze recentné badanie v odbore dejin $tatu a prava, tak
slovenské, ako aj zahrani¢né (zbornik obsahuje vedecké prispevky dvoch gréc-
kych, troch ceskych a jedného polského pravneho vedca) je extenzivne i intenzivne,
a Co je tiez dolezité, v prevaznej miere nie je akymsi ,umenim pre umenie ale rie-
$enim vedeckych problémov, ktoré svojim vyznamom presahujt do vSeobecnej ted-
rie $tatu a prava ako zakladu pravnej vedy, ba aj do niektorych pozitivno-pravnych
disciplin. Popri tom je zo zbornika zrejmy urcity vzostup pravno-historickej vedy
v slovensko - ¢eskom priestore, vyplyvajuci z velkého rozsahu a roznosti skimanych
pravno-historickych tém, inovovanych metodoldgii, systematickych snah priniest
nové poznatky alebo reinterpretovat starsie, ako aj z novych slovenskych a ¢eskych
pravno-historickych publikacii, citovanych v zborniku.

Vedecky zbornik Pravno-historické trendy a vyhlady II. je zloZeny zo $tyroch
Casti. V prvej Casti zbornika sa nachadzaju samostatné vedecké stadie. Druha cast
obsahuje vedecké prispevky, ktoré odzneli dia 23. septembra 2016 na medzina-
rodnej vedeckej konferencii Trnavské pravnické dni 2016, Nova Eurépa - Vyzvy
a ocakavania, konanej na Pravnickej fakulte Trnavskej univerzity v Trnave v diloch
22.az 23. septembra 2016, a to v sekcii uvedenej konferencie, organizovanej Kated-
rou dejin prava Pravnickej fakulty Trnavskej univerzity v Trnave. Tretia ¢ast zborni-
ka zahfna recenzie na novu literatiru. V $tvrtej casti zbornika mozno najst spravy
z vedeckych konferencii.

Trnava, jan 2017



Sekcia

Vedecké studie



Andreas Ch. Takis!

Systematization and modern law

Abstract

Speaking of the systematics of the modern legal orders, what usually comes to one’s mind
are the pyramids of hierarchically stratified legal rules, rather than the classificatory taxonomy
of legal material on the basis of the substantive content of legal rules, that is, the ratio
materiae of late medieval scholastic lawyers. The contested path towards a convergence
of national legal systems within the comprehensive legal order of the European Union raises
once again the question about the “naturalness” of taxonomic Civil Law systems’ tradition.
Problematizing ratione materiae systematization usually takes the form of proposing alterna-
tive classificatory criteria such as ratione personae, ratione auctoritatae, ratione loci etc. After
briefly following the establishment of this tradition, several alternatives -especially ratio ac-
tionis- are critically examined, remaining faithful to the political morality of the European
Enlightenment.

Key words: systematization; classification; ratio materiae; cognoscibility; actions;
jus commune.

We, Europeans, live within national policies whose laws have been long organized
into architecturally structured wholes that we call legal orders, through the system-
atic labors of generations of legal scholars. Speaking of architectural arrangements
of legal orders, one usually evokes kelsenic pyramids of hierarchically stratified sets
of rules with different legal force. Rarely would one think of the systematization
of legal material on the basis of the conceptual, even less the empirical content of
legal rules, be they customary or legislatively enacted. Nobody would probably be
disposed nowadays to dispute whether e.g. a rule pertaining to the duties of parents
in raising their offspring should be classified into a systematic whole traditionally
called “family law” together with rules governing family relations.

Yet, for centuries, conceptual and empirical content or, as medieval jurispru-
dentes were putting it, ratio materiae, was far from being the sole or dominant crite-
rion for classifying legal rules into systematic wholes. Jurisdiction, personal status of
those whose behaviour was concerned and even temporality were routinely evoked
and used alternatively or combined by lawyers for that same purpose. The slow and
thorny path towards the convergence of national legal orders within unified legal
order of the European Union interpellates once again the “naturalness” of classifying
legal material on the basis of content.

In the following pages I will briefly trace the road to the establishment of the
ratione materiae criterion in modern legal orders (I.) and, subsequently, I will try to
raise the issue of practical/political feasibility as well as of moral acceptability of the

! Assistant Professor of Legal Philosophy and Methodology at Faculty of Law at Aristotle
University of Thessaloniki Greece; andreastakis@law.auth.gr



use of alternative criteria of systematization (II.). Finally, I will attempt -in terms of
a mental experiment- to propose a classificatory criterion inspired by the old roman
system of actiones (IIL.).

I.

The concept of systematization has strong connotations. More precisely, the use of
the word occurs in a very distinct context. It implies, on the one hand, the exist-
ence of a sum of heterogeneous elements of a specific kind, namely representations,
signs. Systematization distinguishes, subsumes, articulates- i.e. administrates, our
first order disparate knowledge. As an acting process it brings ‘discipline, denoting
a distinctly ordered branch of knowledge, back to its original meaning, a modality
of domination.

On the other hand, systematization is intimately related with ‘function. By ad-
ministrating our semantic fields, it renders them operational and turns them into
a functional device supporting certain purposes. The multiple projects of system-
atization of the existing legal material, which emerged in Europe during the 17th
century and led to the great codifications of the 19th century, should be understood
as indices of a struggle for cognitive domination over a legal universe dispersed in
the leges of the Corpus Juris Civilis and the Corpus Juris Canonici as well as in an
infinite number of local, mostly customary, rules (jura propria). The practical ad-
vantages of the effort to render this legal material ‘cognoscible’ and easy to handle
are obvious: law practitioners and judges do not have to search anymore through all
the contingent clusters of legislation, customs and conflicting opinions of doctores
to find a rule applicable to the case at hand, nor to rely on their intuitive conception
of fairness. The case itself refers to the rule to be applied.

However, one should avoid ascribing to the 17th and 18th centuries’ lawyers the
purely practical cognitive interest. ‘Cognoscibility’ of the law, the outcome of sys-
tematization, was invested in an intense political signification within the emancipa-
tory discourse of Enlightenment and occupied a preeminent position in the political
agenda of Frederick the Great as well as in Bentham’s: legal certainty allows legal sub-
jects to hold reasonable expectations and prevents judges from abusing their power,
but it provides also considerable legitimation and a, more or less, rational frame to
centralized national state power. Regarding the close relation of systematization ra-
tione materiae to constant features of our legal and political tradition, the assessment
of the plausibility of any of its possible alternatives should be made not merely upon
grounds of practical convenience but primarily on those of political morality.

Furthermore, the process of systematization implies -especially in the 17th cen-
tury classical expositions of the novum organum of I’Analyse, such as Descartes’ Reg-
ulae- two distinct movements:

‘on ne peut connaitre lordre des choses ‘en leur nature isolement’, mais en décou-
vrant celle qui est la plus simple, puis celle qui en est la plus proche pour quon puisse
accéder nécessairement a partir de la aux choses les plus complexes ... la comparaison
par mesure exigeait dabord une division, puis lapplication d’une unité commune; [sec-



ondly] comparer et ordonner ne font qu'une seule et la méme chose: la comparaison
par lordre est un acte simple qui permet de passer dun terme a lautre ... par un mou-
vement absolument ininterrompu’....

Lactivité de lesprit [consistera] a discerner: cest-a-dire établir les identités, puis la
nécessité du passage a tous les degrés qui sen éloignent.”

However, during the High Medieval Ages and often even during the 16th centu-
ry, the process of individuation of the rule applicable to a case at hand was subject, as
mentioned above, to a plurality of competing criteria, reflecting the complexity and
contradictoriness of the normative universe within which legal subjects as well as
judges had to orient themselves: the status of the persons (ratio personae) involved in
litigation, or the territoriality of the dispute (ratione loci)’ would provide an answer
to the question ‘sub qua lege vivis?, addressed by the judge to the parties, as valid
-and eventually diferent from- as the one the ‘materia’ of the dispute would provide.

Then, why did the latter arise -in the eyes of the three past centuries at least- as
an evident criterion of different between norms, and what is -or was- that ‘unité com-
mune’ which made the efforts of systematization of law possible?

An answer to the above questions could be provided by utilizing the reverse ele-
ments pointing out the reasons which prevented other criteria from being the ratio
of legal systematization. Furthermore, in so far as these reasons persist as features of
our present legal history, they should exclude any incompatible, to them, alternative
to the systematization ratione materiae. The slow decay of medieval institutions un-
der the pressure of the rising powerful national monarchies in the European conti-
nent and the expansion of trade economy and modern private law institutions gave
birth to the concepts of the national territory and of the legal subject. The rules laid
down by the sovereign were to be applied in a uniform and invariable way to every
subject within the territories the former had effectively placed under his imperi-
um. This double process of territorial and legal unification was testified by the state
promoted ‘homologation des coutumes’ in the ‘un et indivisible Royaume’ of France
and the early attempts of codification in Germanic kingdoms such as Prussia. On
the other hand, the concept of a legal subject, elaborated by the School of the Law of

2 Michel Foucault, Les mots et les choses, Paris 1966, pp 67, 69. Cf. engl. trans. Michel Foucault
The Order of Things. An Archaeology of the Human Sciences, Vintage Books, New York 1970,
pp- 53, 55: “One cannot know the order of things 'in their isolated nature', but by discove-
ring that which is the simplest, then that which is the next simplest, one can progress inevi-
tably to the most complex things of all. ... Comparison by measurement requires a division
to begin from, then the application of a common unit, here, comparison and order are one and
the same thing: comparison by means of order is a simple act which enables us to pass from one
term to another, then to a third, etc., by means of an 'absolutely uninterrupted’ movement ...
The activity of the mind ... will therefore no longer consist in drawing things together, ... but,
on the contrary, in discriminating, that is, in establishing their identities, then the inevitability
of the connections with all the successive degrees of a series”.

* e.g. the Magna Carta provided in chapter 39 that "no free man shall be ...in anyway ruined ...
except by the lawfull judgement of his peers or by the law of the land (per legem terrae)".

10



Nature served within the widespread Enlightenment’s political thought as a basis for
the proclamation of the principle of equality.*

Thus only a ‘universal quantification’ of any case of litigation as well as of any
existent or virtual legal rule becomes possible: the word ‘law’ stands itself for the ge-
nus, ‘Tunité commune, of rules issued by the sovereign authority in, and universally
applicable within a national territory. Systematization of law therefore could only
proceed by taking into consideration the only relevant and most readily available
diferentia: the materia.’

II.

Could nowadays be the ratio personae or ratio loci an alternative criterion to the ratio
materiae?

Systematization ratione personae would presuppose a re-fragmentation of the
body politic in a multiplicity of differentiated legal statuses, a re-emergence of priv-
ileges and a generalised institutional corporatisation of social life (system of Stinde,
états). Furthermore, the scope of this re-fragmentation should be such that the in-
fima species within the set of rules under systematization would be distinguished
from its genera proxima only ratione personae. However, such a wide abandonment
of the principle of equality is not only unacceptable on grounds of political moral-
ity but also on grounds of practical plausibility even within a totalitarian régime or
a system of casts.

It is true of course that the Enlightenment’s egalitarian project was never com-
plete or completed even from a purely legal viewpoint,” and it is even more true that,
within modern welfare states, the concept of a legal subject cannot claim such a uni-
versality any more. Reasons of practical necessity or substantive justice may sustain
policies imposing differential treatment to individuals e.g. in matters of labour law,
civil rights or social security. But these quasi-ratione personae’ differentiations can
only serve as secondary criteria of systematization since,

a. they affect only partially individual legal statuses,

b. they are strongly depending from the ‘materia’ involved e.g. an employment
contract or the legal context of state administration,

c. they are conceived as exceptions of general provisions, and

* This tendency is exemplified not only by Rousseau, author of De l'inégalité parmi les hommes,
under the influence of Grotius, but also in Kant, professor of the law of nature himself, Rechtslehre, II,
1st sec., § 46.

* Consider e.g. the classificatory exercises of a preeminent benthamite lawyer, John Austin, Lectures
on Jurisprudence; or The Philosophy of Positive Law, (R. Campell ed), John Murray/Albermale Street,
London 1885.

¢ One should think of a legal system where e.g. there would exist al, a2, a3...aN personal legal
statuses according, say, to each (N) subject's loyalty to the regime.

7 Frederick's the Great Algemeines Landsrecht, for instance, lacked a unitary concept of a legal
subject, see K. Zweigert & H. Kotz, An Introduction to Comparative Law, Oxford 1977, p. 142 f.

11



d. they are formulated in general terms without regard to their actual instances
of application.

Such criteria may violate the principle of economy (“Ockham’s razor”) of the sys-
tematization and provoke an inflation of legislative acts, but as far as they are ac-
cepted as justified and, however often, exceptional departures from the principle of
equality, they can be absorbed by the ratio materiae.

A project of ratione loci systematization would encounter much the same dif-
ficulties; it would presuppose a radical fragmentation of the legal entity of a ‘na-
tional territory” into a multitude of extremely localised juridical microspaces (e.g.
my home is my castle) with their own norm-producing and adjudication instances,
which would still form part of a unified legal system.

Such a juridico-spatial monadology seems quite implausible. One could be
tempted to perceive such a tendency within the actual political processes of region-
alization, concession of relative autonomy to ethnic minorities within the national
territory or participation of national states in wider international political organi-
zations. Nevertheless, considering the possibility of alternative systematization of
a single legal system in its totality, ratio loci would be a criterion of secondary or no
value at all; systematizing, for instance, the legal rules valid within a federal or a re-
gionalised state ratio loci would be useful to draw only a general distinction between
sets of legislation, to be refined ratione materiae; yet, this distinction would be un-
perceivable from the point of view of the, ratione materiae systematized, rules valid
only within the federate state or the region.

The same line of argument could be followed concerning any other possible
proposition of alternative systematization of law e.g ratione temporis or auctoritatis
etc. As long as these criteria cannot be of such significance as to construct the infi-
ma species of legal rules, the monad of legal systematization, and reduce materia to
a ‘unité commune’ of the rules under systematization, they are themselves reduced to
secondary criteria of differentiation. However, such significance is neither a matter
of logic nor one of facts, but a question of purpose. Practitioners, judges, legisla-
tors, academic lawyers, sociologists and historians dispose of a multitude of rationes
available for a plurality of purposes. Thus, those criteria may be of great interest to
a court whose competence is exhausted by certain materia, in order to systematize
the rules it has to apply. This is exemplified by the evident usefulness of the ratio loci
to international instances of adjudication such as patents law courts or courts of ar-
bitration or even national courts in cases bearing ‘éléments dextranéité.

Equally evident seems the relevancy of the criterion of temporal succession to
the work of a legal historian as well as that of the source of the rule to a legal theorist
or an academic lawyer. Alternatives to the ratione materiae systematization are not
therefore excluded as theoretical enterprises but because they fail to satisfy the cog-
nitive interest, both emancipatory and technical, which promoted the former sys-
tematization: the claim for a comprehensive set of legal knowledge accesible both to
citizens and officials, which would provide a basis for reasonable expectations of the
former and a test for the activities of the latter.

12



III.

Does all this mean that there is no alternative to the systematization ratione materi-
ae? Are we doomed to endure a mode of legal cognition inherited to us by the great
champions of codification despite the ‘malaise’ it causes to modern lawyers because
of its ‘inflexibility’?

The answer to the first question cannot be but affirmative. However, this doesn’t
imply an affirmative answer to the second one. It only states that we cannot change
our mode of legal cognition and still aspire to systematization whatever.

It has been proposed as a possible alternative, historically open during the 16th
century -and theoretically open nowadays- and enjoying the merits of a greater flex-
ibility, a systematization ratione actionis. That enterprise of systematization which
derives its authority from classic Roman law, would proceed by classifying legal ma-
terial according to the actiones available in each case, the conditions of this availabil-
ity, their legal effects and the administration of proofs proper to each one etc. Such
a hypothetical adoption of the ratio actionis would have led Civil Law legal systems
to an evolution similar to that of the Common Law, which is deemed of less rigidity
than its continental counterparts.®

Nevertheless, it is worth asking whether flexibility is a quality inherent to the
system of actiones. A closer examination would reveal that the flexibility of such
a procedural criterion of systematization relies on the relative indeterminacy of the
conditions or of the definition of the exemplary cases of their availability. If, on the
contrary, these conditions were fixed, then the system of actiones would be simply
annexed to -if not absorbed by- a parallel systematization of the material conditions
of their accessibility. The elaboration of an austere ratione materiae system of Roman
law by the 19th century Pandectists (within which e.g. actio pauliciana is incon-
ceivable outside its strict context of property law) offers a striking example of the
annexation and absorption of procedural criteria by criteria of substantive law. Even
Common Law was not immune to these risks. In its case the influence of ratione
materiae criteria was rather circuitous and, due to historical and political factors,
strongly mediated by the courts’ activity’: the ancient system of writs was absorbed
by a system of judicial competence which tended to be more and more materially
determined. Equity, for instance, no longer indicates the Chancellor’s exercise of his
equitable jurisdiction mitigating the harshness of the Common Law courts by ac-
cording a new writ but a strictly determined material competence of the Court of
Chancery. Moreover a great number of Common Law lawyers from Edward Coke to
William Blackstone thought that the ancient registra brevium should be implement-
ed via the rationalisations they offered in their works.

8 A similar idea seems to be suggested by modern scholars such as Alain Wijffels, “Le jus commune
européen: “hareng rouge” de l'approche comparative des traditions juridiques anglaise et francaise”
in Clio@Thémis, Revue électronique de I" histoire du droit, n°5, 2012, p. 1 ff.

® For an account of this divergence stressing on political history see R.C. Van Caenegem, Judges,
Legislators and Professors, Chapters in European Legal History, Cambridge 1987 pp. 84 f. and 113 £,
and Max Weber, Wirtschaft und Gesellschaft, Tiibingen 1972, K. VII, ch. vi.
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It seems then that the deficiencies of a systematization ratione materiae cannot
be avoided by simply having a deliberate recourse to any alternative mode of system-
atization. Flexibility is not a predicate of any systematization of legal material and,
conversely, no systematization is able by itself to provide flexibility to legal cognition.
However, the historical instantiations available of ratione actionis systematization
indicate already wherein their flexibility lays: the relative indeterminacy of the legal
material at hand.

Ratione materiae systematization is based on an analytical presupposition,
which became historically possible only after social life was freed from the teleologi-
cal bonds imposed by the traditional narratives of every more or less isolated antique
or medieval community: namely, that meaningful discourse is a compilation of signs
corresponding to or depicting distinct real entities -whether their existence is of the
realm of facts or that of reason is irrelevant.

Legal systematization then implies a reification of its material. Social relations,
the subject-matter of legal regulation, are conceived as ‘things’ accessible to our cog-
nition by means of their ordering per genus et diferentiam.'° That could also provide
an explanation for the lack of respect of 17th century lawyers towards the traditional
ordo legalis of the Corpus Juris Civilis as well as for the amalgam of jus commune
and jura propria, the works produced by usus modernus contain. Corpus Juris Civilis
was no more a self-sufficient narrative universe which should be forced to reveal its
secrets by means of glosses and commentaries superposed on each other; the truth
of its word lies outside it, and thus real entities become the pole of attraction of every
materially relevant provision regardless of its textual origin. One can also under-
stand why the use of analogical reasoning and rhetorical modes declined after the
systematization brought about by the codes; within the traditional narratives the free
game of similitude was constitutive of the world and the things themselves." It was
thus possible to parallel e.g. the political community to a consilium of curatores re-
sponsible for the affairs of a parental community and apply a rule such ‘quod omnes
tangit, ab omnibus debet approbari, as well as to a living being whose biological dis-
position implies the predominance of its ‘head.

Within a ratione materiae systematized material resemblance still plays a car-
dinal role. Rules are ordered according to the resemblances and differences of their
‘object, but as long the properties of these ‘objects’ are certain, the relations of sim-
ilarity among them are fixed once and for all. Analogy then is not forbidden; it is
simply inconceivable since similarities have been exhausted during the process of
systematization."

It is clear then that the quest for alternatives to ratione materiae systematiza-
tion leads us forcibly to question our own conception of legal discourse and language
in general, and consequently the very possibility of systematization itself. The rela-
tively recent linguistic turn in legal philosophy shows contemporary legal thought

10...connaitre, c'est discérner... (to know is to discriminate), M. Foucault, op. cit., p. 69.
1See M. Foucault, op. cit., p. 32 f.
2See M. Foucault, op.cit. p. 77 £., 81 £.
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increasingly self-conscious and alert of these problems. Considering the transfor-
mation of the codes themselves into ‘ordines legales’ within the curriculum of legal
education and the uncompromising conflicts of interpretation over their provisions,
Montaigne’s sarcasm sounds rather a testimony of our inescapable condition:

“Il y a plus a faire a interpréter les interprétations qua interpréter les choses; et plus
de livres sur les livres que sur tout autre sujet; nous ne faisons que nous entreglosser.”’

However, whether this diagnosis should lead to an abandonment of Enlighten-
ment’s legal inheritance cannot be a simple matter of convenience but rather a ques-
tion of adherence to a conception of political morality. Should this decision be ra-
tional or at least justified, this is par excellence the task of philosophy.
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A. 1. Preliminaries of the Legal Debate: Voluntas Facit Jus

As professor Allott has aptly pointed out it is a mere miracle that the global
community has managed to survive for more than two and a half centuries based on
a particularly rudimentary system of international organization carved in Vattelian
terms® and materialized in bits and pieces of a somewhat sacrosanct westphalian
doctrine of sovereignty.* The State has remained the ultimate judge of its actions,
pertaining to its fundamental interests,* and the supreme source of normativity® in
foro externo. Dualism as opposed to monism, particularity vis-a-vis universality®
and the all-inclusive dilemma of verticalizing international law as a general legal cat-
egory or ensuring the survival of the discipline through fragmented” ~though much
more effective- sub-systems; these perennial dichotomies continue to govern the
debate on the telos and the future of international legal scholarship since the begin-
ning of the current millennium.? In such contradictory international scenery even
the slightest notion of good old positivism and the curative effects of voluntarism
(namely the quasi-constitutional approach of State will) appears not only pertinent,’
but actually life-saving, since it simplifies the parameters of the debate and reinstates

? Philip Allott, “The Emerging Universal Legal System” (2001) 3 Intl L Forum du Droit international 12.

* Cf. Stephen D. Krasner, Sovereignty: Organized Hypocrisy (Princeton NJ: Princeton University
Press, 1999) [henceforth Stephen D. Krasner, Sovereignty].

* This is a direct consequence of the vattelian exegesis; see Hersch Lauterpacht, The Function of the
Law in the International Community (Martti Koskenniemi intro; new edn, 1** edn 1933, Oxford: Oxford
University Press, 2011) 7.

® Martti Koskenniemi, From Apology to Utopia: The Structure of the International Legal Argument
(Reissue with a New Epilogue; Cambridge: Cambridge University Press, 2005) 304 [henceforth Apolo-
gy/Utopial.

¢ Philip Allott, “The Globalisation of Philosophy and the Philosophy of Globalisation” in Ronald
St. J. Macdonald, Douglas M. Johnston (eds.), Towards World Constitutionalism: Issues in the Legal
Ordering of the World Community (Leiden/Boston MA: Martinus Nijhoff Publishers, 2005) 129
[henceforth Macdonald/Johnston, Towards World Constitutionalism)].

7 ILC, “Fragmentation of International Law: Difficulties Arising from the Diversification and
Expansion of International Law, Report of the Study Group, Finalized by Martti Koskenniemi’,
UN Doc. A/CN.4/L.682 (58" Sess., 2006); Bruno Simma, “Universality of International Law from the
Perspective of a Practitioner” (2009) 20(2) EJIL 265, 269-277 [henceforth Practitioner’s Perspective].
See also, Aoife O’'Donoghue, Constitutionalism in Global Constitutionalisation (Cambridge: Cambridge
University Press, 2014) 87 et seq., esp. 94-98 [henceforth Global Constitutionalisation].

8 Cf. Jan Klabbers, “Setting the Scene” [henceforth Jan Klabbers, Scene] in idem, Anne Peters & Geir
Ulfstein (eds.), The Constitutionalization of International Law (Oxford: Oxford University Press, 2009)
1-2 [henceforth Const. Intl L].

° This is the reason why international legal scholarship remains tenaciously attached to the
positivistic tradition; cf. Stephen Hall, “The Persistent Spectre: Natural Law, International Order and
the Limits of Legal Positivism” (2001) 12(2) EJIL 269, 306.
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international law as a primitive (social-contractarian like'’) legal system." Thus the
discipline becomes much more coherent, whereas its applier/interpreter emerges
qua living mouth of the law as it stands,'> however mono-dimensional, elliptic or
susceptible to doctrinal paradoxes, like the mandatorily circular argumentation on
how to solve the riddle of consent (if consent makes the law, what makes consent the
force of all that is law)."”> Under voluntarism, and that is the reason why this exege-
sis remains quite handy in the field of international adjudication, the stipulation
of international obligations inevitably requires a homogenous and —-more or less—
undisputable mode of articulation of the State’s (voluntary) submission to the thus
construed specific normative order."

After all, the rules of international law, binding upon every State, must be sanc-
tioned under the will of the latter —either expressed or implicit- as set down by con-
ventional Vereinbarung, customary pactum tacitum or homophony and recognition
concerning the general principles of law; such must be the nature of the system in
order to regulate the relations between coexisting independent polities pursuing
common aims. Consent makes the law and its normative strings, while anything not
explicitly prescribed under prohibitive rules, is permitted and authorized based on
the general presumption of freedom concerning State action." This is the notorious
Lotus principle,' whose troubling though persuasive nature haunts the international

""Compare Philip Allott, “The Concept of International Law” (1999) 10 EJIL 31, 39 at [27]
[henceforth Concept].

"David Kennedy, “Primitive Legal Scholarship” (1986) 27(1) Harvard Intl L J 1, 50 et seq.

2The conviction of the World Court and its predecessor to that function (even in programmatic
terms) is noteworthy; see Case of the SS “Lotus” (France v. Turkey), Judgment of 7 September 1927,
[1927] PCIJ Rep. Series A No 10 at 19; South West Africa Cases (Ethiopia v. South Africa; Liberia
v. South Africa), Judgment (Second Phase) 18 July 1966, [1966] IC] Rep. 6, 34 at [49] & 47 at [88]; Case
Concerning Jurisdictional Immunities of the State (Federal Republic of Germany v. Italy: Greece Inter-
vening), Judgment of 3 February 2012, [2012] ICJ Rep. 99, 159 at [7] (Separate Opinion per Koroma J.).
On a reappraisal of the classical maxim on International Law’s merely standing application, see Chris-
tian J. Tams, “The ICJ as a Law-Formative Agency: Summary and Synthesis” in Christian J. Tams, James
Sloan (eds.), The Development of International Law by the International Court of Justice (Oxford: Oxford
University Press 2013) 377 et seq.

BGerald G. Fitzmaurice, “The Foundations of the Authority of International Law and the Problem
of Enforcement” (1956) 19(1) Modern LR 1, 10 et seq. [henceforth Authority/Enforcement]; idem,
“Some Problems Regarding the Formal Sources of International Law” in Jan Wilhelm Verzijl (ed.),
Symbolae Verzijl: présentées au professeur J.H.W. Verzijl a loccasion de son 70e anniversaire (La Haye:
Martinus Nijhoff Publishers, 1958) 153, 161-168 [henceforth Some Problems]; Rosalyn Higgins,
Problems and Process: International Law and How We Use It (Oxford: Oxford University Press, 1995)
Chap. I [henceforth Problems ¢ Process].

"See James Leslie Brierly, “The Basis of Obligation in International Law” in Hersch Lauterpacht,
Humphrey M. Waldock (eds.), The Basis of Obligation in International Law and Other Papers (Oxford:
Clarendon Press, 1958) 1, 9 et seq [henceforth Basis of Obligation].

*Case of the SS “Lotus” 18-19.

'*Martti Koskenniemi, Apology/Utopia 255 et seq. See also Albert Bleckmann, “Das Souveranitits-
prinzip im Volkerrecht” (1985) 23(4) AVR 450, 464-468.
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legal scholarship through the ages. Based on the voluntary submission formula, if
State A dissents and resents the order, then —most probably- State A will be judged
as a free actor,"” protected by its very own sovereignty against heteronomous imposi-
tions,' and not an outlaw or an objector in vain; evidently, in the classical narrative
of consent as constituent element of normativity, there is a presumption of align-
ment, unless a claim to the contrary can be properly raised and effectively proved."”
If such are the preliminaries of the debate, it takes us by surprise that the current
trends of international legal scholarship incline towards over-stating and over-ana-
lyzing the fact that the discipline has reached the point —within the scale of socio-ju-
ridical time- of unequivocal and indubitable verticality, where an imaginary and
ideal-typic Solon or Hammurabi has erected commands and prohibitions under the
cloak of quasi-constitutional normative ordering.” Given that in a de-centralized le-
gal system the emergence of one —even imaginary- super-legislator appears a highly
unlike scenario,” it flows naturally from the inter-subjective character of the de-
bate that the visions of international constitutional ordering differ quite distinctively
from one another on grounds of both ontology and function. Nevertheless, they all
stem from a basic grounding principle, namely the moving towards a much less par
in parem and much more systemically ordinated, value oriented and normatively
construed framework of international regulation (Normengemeinschaft).”

A. 2. Constitutional Approaches and Ideal Types

This process during which fundamental norms are recognized, unwritten or
instrumental constitutions are discovered and the international community be-

7See Louis Henkin, “International Law: Politics, Values and Functions; General Course on
Public International Law” (1989) 216 Recueil des Cours 9, 25; Jan Klabbers, “Clinching the Concept of
Sovereignty: Wimbledon Redux” (1998) 3(1) Austrian R Intl Eur. L 345.

'8 Armin von Bogdandy, Sergio Dellavalle, “Parochialism, Cosmopolitanism, and the Paradigmes
of International Law” in M. N. S. Sellers (ed.), Parochialism, Cosmopolitanism, and the Foundations of
International Law (Cambridge: Cambridge University Press, 2012) 40, 55.

Jan Klabbers, “Law-making and Constitutionalism” in Const. Intl L 81, 116.

»Philip Allott, “Reconstituting Humanity - New International Law” (1992) 3 EJIL 219, 249 [§39.2];
Michael Byers, “Conceptualising the Relationship between Jus Cogens and Erga Omnes Rules” (1997)
66(2) Nordic J Intl L 211, 212.

2Since the corps-constituent is a collective multi-dimensional entity, a community of communities
and a normative aggregation of demoi-cracies. See, on this point, Samantha Besson, “Whose
Constitution(s)? International Law, Constitutionalism, and Democracy” in Jeffrey L. Dunoff, Joel
P. Trachtman (eds.), Ruling the World? Constitutionalism, International Law, and Global Governance
(Cambridge: Cambridge University Press, 2009) 381, esp. 398 et seq. [henceforth Dunoft/Trachtman,
Ruling].

2This conception in already present in the works of Alfred Verdross, Die Verfassung der
Volkerrechtsgemeinschaft (Wien: Julius Springer Verlag, 1926), esp. v [henceforth Verfassung] and
Hermann Mosler, “The International Society as a Legal Community” (1974) 140 Recueil des Cours 1,
esp. 33 [henceforth International Society RAC].
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comes a self-constituted subject” oscillates between two conflicting constitutional
paradigms; namely the westphalian one, based on what is to be named the savage
sovereignty, and the anthropocentric one, where sovereignty is sage in its nature
and the international community is a transcendence of national particularities and
State egoisms.** Between them a legal and political mestizo is seemingly emerging,*
a system bearing fundamental principles, a value-oriented universe which possess-
es several instruments of public order and a unique set of hierarchically superior
norms striving to strike some balance between the community as a collective social
formation and the individual block, the monolithic sovereign State. The original hy-
pothesis of the present paper identifies with westphalian sovereignty and fundamen-
tal norms two partly antithetical and partly converging ideal types of international
organization.*

The first bears in its core such notions as supremacy, equality and independence,
it is —let’s say— a westphalian way of interpreting international law and internation-
al legal structures;”” the second is a communitarian vision, where the international
community, already possessing higher status than its individual authors- is com-
petent as well as able to prescribe certain fundamental norms, incorporating a sec-
ondary set of values both necessary and adequate for the perpetuation of the system
and enforceable through either international or domestic mechanisms, ultimately
hierarchically superior as contrasted to the westphalian laws of coexistence.” How-
ever, what international lawyers do not need is an excessive amount of utopianism,
since the later days of statehood are not yet to be met and the international system
will remain fundamentally State-oriented,” at least until a more workable paradigm
of international association emerges, upon completion of what has been subtly de-

23See Christine Bell, “What We Talk About When We Talk About International Constitutional Law”
(2014) 5(2) Trasnl L Theory 241.

#Cf. Jan Klabbers, Scene 8 et seq.

»The characterization of international law as a “legal mestizo” borrowed from the work of Arnulf
Becker Lorca, Mestizo International Law: A Global Intellectual History, 1842-1933 (Cambridge:
Cambridge University Press, 2014) esp. 22-24, although used differently here.

*#The idea is already present, yet somewhat indirectly stated, in Amos J. Peaslee, “International
Constitutional Law” (1941) 35 ASIL Proceedings 100-106.

¥For an early modern articulation of the westphalian constitutional paradigm in the 20% century
international system, see American Institute of International Law, The Recommendations of Habana
Concerning International Organization (Habana, January 23 1917) (James Brown Scott ed. & cmt.;
New York: Oxford University Press, 1917).

#See for instance Erica de Wet, “The Role of European Courts in the Development of a Hierarchy
of Norms within International Law: Evidence of Constitutionalization?” (2009) 5(2) EuConst. LR 284,
287 et seq. [henceforth European Courts].

*» Pace Luigi Ferrajoli, “Beyond Sovereignty and Citizenship: A Global Constitutionalism” in Richard
Bellamy (ed.) Constitutionalism, Democracy and Sovereignty: American and European Perspectives
(Aldershot Hants./Brookfield VT: Avebury, 1997) 151 [henceforth Sovereignty & Citizenship].
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scribed as a “New Enlightenment™ and the development of a proper moral standing

for the international community, as “society of all societies”*

A. 3. Antagonistic Constitutional Paradigms

The relationship between the two world order paradigms however antithetical
is not in its totality a polemical one. Especially because any theorem on world order
is permeated by certain considerations on fundamental values, teleology and modes
of realization,* while all relevant exegeses (either State-centric or anthropo-centric)
ultimately aim at the perpetuation of peace, security and stability, situations mutu-
ally beneficial for both States and individuals.* Furthermore, no one may disregard
that even exceptionally jusnaturalistic and/or anthropocentric exegesis of the world
order tend to adopt some kind of westphalian notion,* while originally westphalian
concepts like statehood, territoriality or even sovereign immunity are nowadays
influenced by more anthropocentric and ethically inspired considerations.”® More
importantly, it is possible to discern that even the Eurocentric tradition of the west-
phalian system has not escaped the humanizing ideals of world order.*® Stated more
generally, these two central visions of world ordering not only coexist but interre-
late and produce a variable international geography of interactions, based on either
synergistic or antagonistic constitutional paradigms, ranging from the recognition
of both a State and an individual right to development and international solidarity*’

SCf. Philip Allott, “Five Steps to a New World Order” (2007) 42(1) Vilparaiso U LR 99, 117.
3 Idem, “Libranos del mal social” [1999] Revista de Occidente No 221, 19.
2 Anne Marie Slaughter, A New World Order (Princeton NJ: Princeton University Press, 2004) 27-28.

*For a general discussion, see Jiirgen Habermas, “Does the Constitutionalization of International
Law Still Have a Chance?” in idem, The Divided West (Ciaran Chronin ed. & tr.; Malden MA: Polity,
2006) 115, 118 et seq.

**Even the most prominent of contemporary natural lawyers do not reject tout court the notion of
westphalian statehood; they just attempt to add humanitarian and global common good’s considerations
to the notions of sovereignty and State so as to reinforce the link between sovereign responsibility and
the primacy of the human person vis-a-vis the fictional construction of State individuality; see on this
point Anténio Augusto Cangado Trindade, “A personalidade e capacidade juridicas do individuo como
sujeito do direito internacional” in Jornadas de derecho internacional: Ciudad de México, Estados Unidos
Mexicanos, 11 al 14 de diciembre de 2001 organizadas por el Instituto de Investigaciones Juridicas de la
Universidad Nacional Auténoma de México y la Secretaria General de la Organizacion de los Estados
Americanos (Washington DC: OEA/SG - Subsecretaria de Asuntos Juridicos, 2002) 311.

*See for instance Erika de Wet, Jure Vidmar, “Conclusions” in eidem (eds.), Hierarchy in
International Law: The Place of Human Rights (Oxford: Oxford University Press, 2012) 300 et seq.
[henceforth Wet/Vidmar, Hierarchy]

*¢Cf. Martti Koskenniemi, The Gentle Civilizer of Nations: The Rise and Fall of International Law
1870-1960 (1 pbk. edn, Cambridge: Cambridge University Press, 2004) esp. Chaps 1-2 [henceforth
Gentle Civilizer].

¥See for instance Georges Abi-Saab, “The Legal Formulation of a Right to Development (Subjects
and Content)” in René-Jean Dupuy (ed.), Le droit au développement au plan international: Colloque,
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to the subtle declination of State uniquity within international juridical relations®
or the emergence of international hierarchy’s definite structures.” This being the
case, in every connecting point where the two systems of realization of the world
order seem highly antithetical, like in the case of jurisdictional immunities (an in-
stitution of westphalian international constitutional origin) vis-a-vis breaches of
peremptory norms (a concept of communitarian international constitutional nor-
mativity), a proper clash of constitutional paradigms arises which should be dealt
with in a properly constitutional and international manner (pars in parem vs. the
international rule of law).

B. 1. The De-Westphalization or the Constitutionalization
and International Law

B. 1. a. Surpassing the Westphalian Clashing Rocks

By the mere reference to the par in parem problematic, the westphalian legacy of
the international legal community comes forth*’ and reminds the observer that any
attempt to discern, and —a fortiori- to reinvent a coherent legal system, faces a chal-
lenge that cannot be disregarded, come hell or high water; namely, this challenge
pertains to the historical formation of international law as a horizontal system,*
were consent and consensually erected rules monopolize the debate on the sources
of legal obligations.* If there is no other international law than the one accepted or

La Haye, 16-18 octobre 1979/The Right to Development at the International Level: Workshop, The
Hague, 16-18 October 1979 (Leiden/Alphen aan den Rijn: Sijthoff & Noordhoft, 1980) 159 et seq. On
the moral precepts and the natural law tradition of the said right, see Haquani, Zalmai. “Le droit au
développement: Fondements et sources” in ibid. 24, 24-28.

*Rosalyn Higgins, “The Concept of “The State’: Variable Geometry and Dualist Perceptions” in
Laurence Boisson de Chazournes, Vera Gowlland-Debbas, (eds), The International Legal System in
Quest of Equality and Universality: Liber Amicorum Georges Abi-Saab (The Hague: Martinus Nijhoft
Publishers, 2001) 547 et seq. See also Andrea Bianchi, Non State Actors in International Law (Aldershot
Hants./Burlington VT: Ashgate Publishing, 2009).
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¥Dinah Shelton, “International Law and ‘Relative Normativity” [henceforth Relative Normativity]
in Malcolm D. Evans (ed.), International Law (Oxford: Oxford University Press, 2014) 137 et seq.

“Richard A. Falk, “A New Paradigm for International Legal Studies: Prospects and Proposals”
(1975) 84(5) Yale L] 969, 982 et seq.

“Bin Cheng, “Introduction to Subjects of International Law” in Mohamed Bedjaoui (ed.),
International Law: Achievements and Prospects, Pt. I (Paris/Dordrecht/Boston/London: UNESCO/
Martinus Nijhoff Publishers, 1991) 23, 33 et seq. [henceforth I Achievements & Prospects]; Ernest K.
Bankas, The State Immunity Controversy in International Law: Private Suits Against Sovereign States in
Domestic Courts (Berlin: Springer Verlag, 2005) 277 in f.

“The rule of consent has been paramount for the evolution of western philosophical and normative
thought; cf. David Johnston, “A History of Consent in Western Thought” in Franklin G. Miller, Alan
Wertheimer (eds.), The Ethics of Consent: Theory and Practice (Oxford/New York: Oxford University
Press, 2009) 25-51. On the importance of consent in the international law-making, see Allain Pellet,
“The Normative Dilemma: Will and Consent in International Law-Making” (1989) 12 Australian YBIL
22; Donald W. Greig, “Reflections on the Role of Consent” (1989) 12 Australian YBIL 125.
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recognized by the sovereigns, this very situation begs the question of how the intro-
duction of verticalized legal doctrines can be accepted within the corpus of voluntary
international law.* This is particularly true, for instance, when it comes to denying
or repudiating the immunity veil of international sovereign actors upon establishing
that a violation of such a vertical rule has occurred. If States know no superior, the
lifting of the said veil must meet some consensual justification; otherwise it must be
a priori excluded as a possible outcome of the verticalization debate.*

Within a municipal legal order no one can deny that the ultimate source of nor-
mativity can be traced back to the holder of the sovereign power and the organs to
which such legal and political pouvoir has been delegated.* Facing now the universe
of international law, since there is no supra-sovereign, to cite the classical austinian
argument,* and no coercive power to reinforce and secure the normativity of inter-
national rules and principles, the only possible (and thus horizontal) way of envis-
aging and materializing a proper normative order is by bounding and grounding the
said legal edifice upon the concrete consent of its sovereign tenants.”

States, by being sovereign equals, enjoy a whole set of “fundamental rights” nec-
essary for the perpetuation of their own individuality vis-a-vis the interstate west-
phalian system and the shielding of their activities against any interference that may
impede the performance of their functions.*® Much like the legibus solutus of internal

“Thus jurists of the past have argued that international law is deemed to be jus dispositivum in
its totality. Cf. Franz von Liszt, Das Volkerrecht: systematisch Dargestellt (Max Fleischmann hrsg.; 12.
Aufl, Berlin: Julius Springer Verlag, 1925) 12. See, for an overall discussion, Li Haopei, “Jus Cogens and
International Law” in Sienho Yee, Wang Tieya (eds.), International Law in the Post-Cold War World:
Essays in Memory of Li Haopei (London: Routledge, 2001) 499, 502 et seq. [henceforth Essays Li Haopei].

#“Compare Gennady M. Danilenko, “International Jus Cogens: Issues of Law-Making” (1991)
2 EJIL 42, 47.

“Rudolph von Jhering, Der Zweck im Recht, 1. Bd. (Leipzig: Breitkopf & Hartel, 1877) 318-319
(Kap. VIII, §40); John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law, Vol. I (Robert
Campbell ed.; 5* edn, London: John Murray, 1885) Lect. VI; Thomas Erskine Holland, The Elements of
Jurisprudence (12" edn, Oxford/London/New York: Clarendon Press/Humphrey Milford, 1916) 43-54.
See also Hans Kelsen, “Sovereignty and International Law” (1960) 48(4) Georgetown L] 627.

“John Austin (1885), loc. cit. See Roberto Ago, “Positive Law and International Law” (1957) 51(4)
AJIL 691 [henceforth Positive Law].

*Luzius Wildhaber, “Sovereigntyand International Law” [henceforth Luzius Wildhaber, Sovereignty]
in Ronald St. . Macdonald, Douglas M. Johnston (eds.), The Structure and Process of International Law:
Essays in Legal Philosophy, Doctrine, and Theory (The Hague/Boston MA: Martinus Nijhoff Publishers,
1983) 425 [henceforth Macdonald/Johnston, Structure and Process]; see also Douglas M. Johnston, The
Historical Foundations of World Order: The Tower and the Arena (Leiden/Boston MA: Martinus Nijhoff
Publishers, 2008) 19-20 [henceforth Tower and Arenal.

“Bengt Broms, “States” in I Achievements ¢ Prospects 41, 57. The concept is based on the
anthropomorphic approach of statehood and presupposes the existence of the said rights prior to
the formation of the international legal system; actually these “fundamental rights” form one of the
basic conditions for the emergence of the latter [Charles G. Fenwick, International Law (4™ edn, New
York: Appleton-Century-Crofts, 1965) 32 et seq.]. It is a conceptual reiteration of the contractarian
doctrine of international organization, cloaked under jusnaturalistic argumentation; therefore it is
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organs vested with the hic et nunc manifestation of sovereignty, a notion common
to the original doctrine of sovereignty as supremacy,” the sovereign State as an in-
ternational actor must abide with international law but cannot be forced to do so.
Of course, this kind of absolute approach to sovereignty (westphalian), and its func-
tions within the international system, has been definitely forfeited, given the current
phase of the international order’s evolution.® This exact evolution raised for the first
time the claim of constitutionalization, not as a mere municipal law analogy but as
a process of promoting a vertical aspect in an inherently consensual field of jurispru-
dence. Thus, given the current significance of the term “constitutionalization”, when
it comes to international law, the respective process may be better accommodated
under the term “veriticalization”™'

B. 1. b. Souveraineté sage ou sauvage?

Arguably, the first original and quasi-constitutional principle of international
law was that of unyielding sovereignty.”> However, even the hartian argument de-
merits the classical narrative of the westphalian suprema potestas as the constituent
principle of the international universe.” This is the case, because in an era of glo-
balization, omnipresent interdependence and extreme proliferation of international

vehemently impugned by normative positivists, like Hans Kelsen, General Theory of Law and State
(Anders Wedberg tr.; 3 print., Cambridge MA: Harvard University Press, 1949) 248-252 [henceforth
General Theoryl; idem, Principles of International Law (1 edn, New York: Reinhart & Co, 1952)
152-153 [henceforth Principles]; see also James Leslie Brierly, Basis of Obligation 3-9. The notion forms
the juridical antecedent of “fundamental State duties”, a salient point of the jus cogens problematic;
see David J. Bederman, Globalization and International Law (New York: Palgrave Macmillan, 2008) 15.

*Johannes Bodinus, De Republica Libri Sex (Parisiis: Apud Iacobum Du-Puys sub signo Samaritanz,
1586), Lib. I, Cap. VIIL; Carl Schmitt, Political Theology: Four Chapters on the Concept of Sovereignty
(George Schwab tr. & intro, Tracy B. Strong forw'd.; Chicago IL: University of Chicago Press, 2005) 5-15
[henceforth Political Theology].

*See Richard A. Falk, “The Interplay of Westphalian and Charter Conceptions of the International
Legal Order;” in idem, Cyril E. Black (eds.), The Future of the International Legal Order, Vol. 1/Trends
and Patterns (Princeton, NJ: Princeton University Press, 1969) 32-72.

*!Christian Tomuschat, “Obligations Arising for States Without or Against Their Will” (1993)
241 Recueil des Cours 195, 216 [henceforth Obligations]; Brun-Otto Bryde, "Konstitutionalisierung
des Volkerrechts und Internationalisierung des Verfassungsrechts” (2003) 42 Der Staat 61;
idem, “International Democratic Constitutionalism” in Macdonald/Johnston, Towards World
Constitutionalism 104, 107-108 [henceforth International Constitutionalism]; Erika de Wet, “The
International Constitutional Order” (2006) 55(1) ICLQ 51, 59 [henceforth Intl Const. Order]; Bruno
Simma, Practitioner’s Perspective 268; Jan Klabbers, Scene in Const. Intl L 15-18.

2]bid., at 8. Cf. Leo Gross, “The Peace of Westphalia, 1648-1948” (1948) 42(1) AJIL 20, at 24
(describing the Westphalian Peace as the first legal instrument of international constitutionalization);
furthermore, compare Frederick Sherwood Dunn, “International Legislation” (1927) 42(4) Pol. Sc.
Q 571, 577, who is cited with approval by Gross [ibid. at 26]: “[ The Westphalian contractual nexus] was
in effect, the first faint beginning of an international constitutional law”.

S Herbert L. A. Hart, The Concept of Law (2™ edn, Oxford: Clarendon Press, 1994) 223 [henceforth
Concept].
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regimes, to stipulate that a State is sovereign for it possesses the power “de donner
et casser la loi a tous en général, et a chacun en particulier” is an absurdity par excel-
lence.** Such a delimitation of the notion of sovereignty pertains to the mythological
concept® of the supreme personal authority (auctoritas) within a certain territorial
unity, a sovereign Leviathan whose function was to exercise —on primitive terms—
territorial jurisdiction, opposable to the original fons of all authority, namely a su-
pra-national potentate, either a holder of the imperial sword or a titular to the keys
of Heaven.* Thus, this ideal type of sovereignty, as a “polemical notion”, presupposed
the non-exclusivity of the concept.”

As all proto-political concepts, the primitive notion of sovereignty was a theo-
logically coined term, a direct rival of the two other sacred authorities, the imperial
ant pontifical.®® However, such an emanation of plenitudinis potestatis cannot have
survived up to our age of globalisation and multi-level interdependence,” because
it denies all authority besides itself.° Thus the authority lies to a pre-legal level of
development, where there is no law for the sovereign to be bound and no legitimacy
considerations to be taken into account.® Naturally, domestic sovereignty may be
envisaged on such pre-juridical terms;*> once the sovereign (and namely the sover-
eign people) has completed the process of self-constitution and has thus succeeded
in establishing a constitutional order properly so called, there is law embracing the

**Olivier Beaud, La puissance de PEtat (Paris: Presses universitaires de France, 1994) 52, 58-59,
commenting upon the bodinian notion of sovereignty.

**Louis Henkin, “The Mythology of Sovereignty” in Ronald St. J. Macdonald (ed.), Essays in Honour
of Wang Tiega (Dordrecht/Boston MA: Martinus Nijhoft Publishers, 1994) 351, 352-353 [henceforth
Mythology].

%6See Francis H. Hinsley, Sovereignty (2™ end, Cambridge: Cambridge University Press, 1986) 69-125.;
Jens Bartelson, A Genealogy of Sovereignty (Cambridge: Cambridge University Press, 1995) 88 et seq.

*Luzius Wildhaber, Sovereignty 425-426 citing Georg Jellinek, Allgemeine Staatslehre (3. Aufl.
durchges. & erg. v. Walter Jellinek, Berlin: O. Haring, 1914) 441; cf. ibid., at 434-489.

8Carl Schmitt, Political Theology 36.

*Fernando Teson, Philosophy of International Law (Boulder CO: Westview Press, 1998) Chap.
2 [henceforth Fernando Teson, Philosophy]; cf. Niel Walker, “Sovereignty Frames and Sovereignty
Claims” in Richard Rawlings, Peter Leyland & Alison Young (eds.), Sovereignty and the Law: Domestic,
European and International Perspectives (Oxford: Oxford University Press, 2013) 18.

Cf. Thomas Hobbes, “Leviathan, Or the Matter, Forme and Power of A Commonwealth
Ecclesiasticall and Civill” in Richard Tuck, Hobbes: Leviathan (Series Cambridge Texts in the History of
Political Thought; rev. stud. edn, Cambridge: Cambridge University Press, 1996) Chaps. 18-19.

¢'Raymond Carré de Malberg, Contribution a la théorie générale de U'Etat (réimpr. 1920 & 1922 edn,
Paris: Dalloz, 2004) 483.

©2See Georges Bourdeau, Traité de science politique, T. IV/Le statut de pouvoir dans I'Etat (Paris:
Librairie générale de droit et de jurisprudence, 1983) 181-185. Even as a hypothesis, namely the original
one; see Jean L. Cohen, “Sovereignty in the Concept of Globalisation: A Constitutional Pluralist
Perspective” [henceforth Sovereignty] in Samantha Besson, John Tasioulas (eds.), The Philosophy of
International Law (Oxford: Oxford University Press, 2010) 261, 265.
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constitutional values,® and —surprisingly enough- there is a pre-existent juridical
system® called General International Law,* whose prescriptions apply ab initio and
ipso facto to the self-constituted community, even without a single act of internation-
al recognition.® This system, the original constitution of the world at large, sanctions
and prescribes the temporal, territorial and personal limits of State sovereignty, tak-
en not in its primitive form, but as an already organized juridical category of both
municipal and international jurisprudence.®’

For an international legal mythology of sovereignty, the primordial idea of
a self-constituting community is in-existent or irrelevant. Such notions form part
of a totally different mythological universe, namely that of constitutional myths and
the creation of national identities.®® What actually matters, when it comes to interna-
tional legal scholarship, is that a certain westphalian entity —no matter how it came
to pass— exercises sovereignty in the global level vis-a-vis a certain territory and
its corollaries (subjects and objects), interacts with other sovereign peers and raises
claims against all intervention concerning the spheres of its political independence
and territorial integrity.*

Consequently, even if the idea of primitive sovereignty, as already conceptual-
ized, appears appealing to the constitutional theory of the nations, it bears little —if
any- significance within the ambit and scope of international law. For international
law, sovereignty is a status,” a juridical notion,” permeated by ethical connotations,
and ultimately a by-product of the modern social character of the civil polity.”* Sov-

$Philip Allott, Eunomia: New Order for a New World (1 edn, Oxford: Oxford University Press,
1990) Chap. 6.

$4Cf. Carl Schmitt, The Nomos of the Earth in the International Law of the Jus Publicum Europaeum
(Gary L. Ulmen tr.; New York: Telos Press, 2003) 82-83.

%Gerald G. Fitzmaurice, Some Problems 165-166.

%See Daniel Patrick O’Connell, The Law of State Succession (Cambridge: Cambridge University
Press, 1956).

7 Alfred Verdross, “Le fondement du droit international” (1927) 16 Recueils des Cours 247, 311 et
seq. [henceforth Fondement]

%See esp. Paulo J. E Ferreira da Cunha, Constitution et mythe (Québec: Presses de I'Université
Laval, 2014) 16 et seq. For a general discussion, see Carl Schmitt, Constitutional Theory (Jeffrey Sietzer
tr.; Durham NC: Duke University Press, 2008).

¥Stephen D. Krasner, Sovereignty 9-12, 14-25.

*Bardo Fassbender, “Sovereignty and Constitutionalism in International Law” in Niel Walker (ed.),
Sovereignty in Transition (repr. pbk. edn 2003, Oxford/Portland OR: Hart Publishing, 2006) 115, 129;
Anne Peters, “Humanity as the A and the Q of Sovereignty” (2009) 20(3) EJIL 513, 521 [henceforth
Humanity).

ICf. Jean L. Cohen, Sovereignty 265.

7?Hersch Lauterpacht, “The Subjects of the Law of Nations” (Part II) 64 (1948) LQR 98-119 repr.
in Elihu Lauterpacht (ed.), International Law: Being the Collected Papers of Hersch Lauterpacht, Vol. 2/
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487, 532-533; idem, An International Bill of the Rights of the Man (Philippe Sands ed. & intro; new edn,
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ereignty in current day scholarship is deemed neither non-legal nor extra-system-
ic, it is not a kind of souveraineté sauvage, a full liberty from all legal constraints;”
contrariwise, the current state of affairs confirms that the international system has
moved towards a new kind of tamed sovereignty, a general legal category encom-
passing both liberty within the limits of legal constraint and equality before the law,
a souveraineté sage.”* Domestically, it safeguards constitutional autonomy, and regu-
latory competence.” As a parallelism this meaning of sovereignty has been applied
even on the case of international organizations,”® whose independent status pertains
to the concept of external legal sovereignty,”” on issues of both jus standi and treaty
law.”® Moreover, in the international context, sovereignty stands for either an attrib-
ute of statehood tout court” or an internal counterpart of independence, not at all
limitless or even illimitable.** Although an ancient notion, to borrow Laski’s lucid
observance,® sovereignty is clarified through legal simplification;** even if it is piv-
otal for the internal order, in the external it is always a connotation for (yet) another

Oxford: Oxford University Press, 2013) esp. 81 et seq. Anne Peters, Humanity 524 et seq. See also Tanja
E. Aalberts, Constructing Sovereignty: Between Politics and Law (London/New York: Routledge, 2012)
esp. 125 et seq., discussing the approach of Leibniz towards the sovereignty-responsibility nexus.

7Contra John Fischer Williams, Aspects of Modern International Law: An Essay (London: Oxford
University Press, 1939) 26: “What is sovereignty is not law; what is law is not sovereignty. All law is
based on an abandonment of sovereignty [...]”, epitomizing the hobbessian tradition.

7*Even a restrictively State-centric analysis of sovereignty leads to the conclusion that the notion
under scrutiny is not extra-legal, although it may be identified as the underpinning of the whole system;
cf. Corfu Channel Case (United Kingdom v. Albania), Judgment of 9 April 1949, [1949] IC] Rep. 4, 35;
Case Concerning Military and Paramilitary Activities In and Against Nicaragua (Nicaragua v. United
States of America), Judgment (Merits) of 27 June 1986, [1986] IC] Rep. 14, 106 at [202].

7> Nicaragua Case (Merits) 133 at [263]-[265]; see also Hurst Hannum, Richard B. Lillich, “Autonomy
in International Law” (1980) 74(4) AJIL 858.

7*JLO AT, Case No 15 (6 September 1954, 4" session), In Re Leff 5 at [24]; Case No 1249 (10
February 1993, 74 session), In Re Reznikov 5 at [3]; Case No 2919 (8 July 2010, 109" session), E. C. D.
et alt. v. EPO 5 at [E] (EPO’s rejoinder).

7’See Stephen D. Krasner, Sovereignty 1: “International legal sovereignty refers to the practices
associated with mutual recognition, usually between territorial entities that have formal juridical
independence”. Ibid. 14 et seq.

8 Competence of the ILO to Regulate Incidentally the Personal Work of the Employer, Advisory
Opinion of 23 July 1926, [1926] PCIJ Rep. Series B No 13; Reparation for Injuries Suffered in the Service
of the United Nations, Advisory Opinion of 11 April 1949, [1949] IC] Rep. 174, 178 et seq.

7James Crawford, The Creation of States in International Law (2™ rev. edn, Oxford: Clarendon
Press, 2006) 89 [henceforth Creation].

%Luzius Wildhaber, Sovereignty 441. Compare Hans Kelsen, “The Principle of Sovereign Equality
of States as a Basis for International Organization” (1944) 53 Yale L] 207, 208.

81Harold J. Laski, The Foundations of Sovereignty and Other Essays (New York: Harcourt, Brace &
Co, 1921), 314. According to Anne Peters [Humanity 515 & fn (3)] sovereignty pertains to “world 3”
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concept;* independence,* co-existence as opposed to cooperation,® delegation of
power® or constitutionalization.®” For instance, sovereignty is the ultimate justifica-
tion for both the institution of consent, as a crucial factor of international procedural
law,* and the procedural bar of jurisdictional immunities (usually described as sov-
ereign immunities), aiming at the protection of a State from non-consensual proce-
dures brought against it before national judicial authorities.*” Nevertheless, this kind
of souveraineté sage is a far cry from an impermeable protective hymen. Sovereignty
ultimately implies responsibility®® and, at least a few, fundamental duties owed to the
human person® and the international community in globo.”

8 Compare James Crawford (ed.), Brownlie’s Principles of Public International Law (8" edn, Oxford:
Oxford University Press, 2012) 448 [henceforth Brownlie/Crawford, Principles].

8 sland of Palmas Case (United States of America v. Netherlands), ad hoc Arbitral Award of 4 April
1928 in IT UNRIAA 829, 838; Customs Regime Between Germany and Austria, Advisory Opinion of
5 September 1931, [1931] PCIJ Rep. Series A/B No 41 at 57 (Separate Opinion per Anzilotti ].). See
Anthony Carty, “Sovereignty in International Law: A Concept of Eternal Return” in Laura Brace, John
Hoffman (eds.), Reclaiming Sovereignty (London/Washington DC: Pinter, 1997) 101.

®Wolfgang Friedmann, The Changing Structure of International Law (New York: Columbia
University Press, 1964) 251; cf. Georges Abi-Saab, “Cours générale de droit international public” (1987)
207 Recueil des Cours 9, 64-66 & 319 et seq.

8See BVerfG, 12.10.1993, 2 BvR 2134/92, 2 BvR 2159/92, BVerfGE 89, 155, at [II.1.a.] (FRG, Const.
Ct), repr. English summary in 33 ILM 388.

¥Hans Kelsen, Pure Theory of Law (Berkeley CA: University of California Press, 1967) 338
[henceforth Pure Theory], attributing a constitutional aspect to the interaction between the domestic
and the international, upon recognizing that the internal legal order is valid so long as its limits and
sphere of validity are prescribed and thus authorized by international law. Validity is delegated from the
international to the domestic system; ergo only the international legal order must be deemed sovereign.

88 Shabtai Rosenne, The Law and Practice of the International Court, 1920-2005, Vol. 1/ The Court and
the United Nations (4™ edn, Leiden/Boston MA: Martinus Nijhoff Publishers, 2006) 549 et seq.; Gernot
Biehler, Procedures in International Law (Berlin: Springer Verlag, 2008) 39-40; compare —indicatively-
Case of Monetary Gold Removed from Rome in 1943 (Italy v. France, United Kingdom of Great Britain
and Northern Ireland & United States of America), Judgment (Preliminary Question) of 15 June 1954,
[1954] ICJ Rep. 19, 32.

% Case Concerning Jurisdictional Immunities 123-124 at [57]; compare Samantha Besson, “Sover-
eignty” in [April 2012] MPEPIL at [96], [119], [124].

*ICISS, Responsibility to Protect: Report of the International Commission on Intervention and State
Sovereignty (Ottawa: International Development Research Centre, 2001) xi at §(1).A. Compare Fernan-
do Tesdn, Philosophy 7. See also David Miller, National Responsibility and Global Justice (repr. edn 2007,
Oxford: Oxford University Press, 2012).

°1Case of the “White Van” (Paniagua Morales & alt. v. Guatemala), Judgment (Merits) of 8 March
1998, [1998] I/ACtHR Rep. Series C No 37 at [147]. See also André Nollkaemper, “The Internationalized
Rule of Law” (2009) 1(1) Hague ] RoL 74.

2Case Concerning Barcelona Traction, Light and Power Company, Limited (Belgium v. Spain),
Judgment (Second Phase) of 5 February 1970, [1970] IC] Rep. 3, 32 at [33]-[34]; Nuclear Tests Case
(Australia v. France), Judgment of 20 December 1974, [1974] ICJ Rep. 273, 269-270 at [51]; Nuclear
Tests Case (New Zealand v. France), Judgment of 20 December 1974, [1974] ICJ Rep. 457, 474 at [51];
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B. 1. c. Morality, Humanity, and the Taming of Westphalian Sovereignty

The principle of humanity, already well-developed in the framework of inter-
national humanitarian law, evolved steadily into the ultimate legitimistic concept
for the attribution of power and the exercise of sovereign authority. The State is of
course sovereign and shall remain such, but the duties owed to the human person
form nowadays an indisputable part of the sovereign responsibilities. Consequently,
the internal Rechtsstaat has been —thanks to international human rights law- both
externalized and internationalized,” proving the emergence of an international or-
der more anthropocentric than the westphalian one.”* The ethical and morally im-
perative aspect of the sovereign power remained for an extremely long period an
internalized concept; a corollary of the republican system for the American tradition
and a direct emanation of the liberal legacy, as enshrined in the Déclaration,” for
the French political philosophy.”® This legitimistic and anthropocentric approach to
the very ontology of the State is,” one may say, the political side of the internation-
al constitutionalization’s single coin. Normatively, the latter is equivalent to a more
vertical formation of the international order, an idea as old as international law itself
and firmly maintained by the kelsenian tradition.

If sovereignty remained an unruly horse, untamed and primitive, then the prob-
lematic of disputed or unlawful territorial situations,” for example, would have been
rendered pointless long ago. The internal community can claim sovereignty only
to the extent that its establishment conformed to certain fundamental norms of
the international community, like the principle of external self-determination and
the prohibition of the use of force against the territorial integrity and/or political

Case Concerning the Application of the Convention on the Prevention and Punishment of the Crime of
Genocide, Judgment (Preliminary Objections) of 11 July 1996, [1996] ICJ Rep. 595, 616 at [31].

% Erika de Wet, “The Emergence of International and Regional Value Systems as a Manifestation of
the Emerging International Constitutional Order” (2006) 19 Leiden ] Intl L 611 [henceforth Emergence
of Values].

*See Anne Peters, “Are We Moving Towards Constitutionalization of the World Community?” in
Antonio Cassese (ed.), Realizing Utopia: The Future of International Law (Oxford: Oxford University
Press, 2012) 118, 120-121.

» Déclaration des droits de homme et du citoyen (1789) in Archives parlementaires, 1°¢ série, tome
VIII, 431 ef seq.

*See Anne Peters, “The Globalization of State Constitutions” in Janne E. Nijman, André
Nollkaemper, New Perspectives on the Divide Between National and International Law (Oxford: Oxford
University Press, 2007) 251, 256 [henceforth Nijman/Nollkaemper, Perspectives].

7 A concept already envisaged by the humanistic tradition of the Dutch circle of political philosophy;
cf. Benedictus de Spinoza, “Tractatus Politicus” in Johannes van Vloten, Jan Pieter N. Land (eds.),
Benedicti de Spinoza Opera: Quotquot Reperta Sunt, Vol. I (1* ed., Hagae Comitum: Apud Martinum
Nijhoff, 1882) 279, esp. 300-301 (Cap. IV, §IV).
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Legality and Legitimacy (Leiden/Boston MA: Martinus Nijhoff Publishers, 2006).

30



independence of a sovereign State; for ex injuria jus non oritur.”® Furthermore, no
self-constituted community can legitimately authorized its law-enforcement, mili-
tary, paramilitary or else organs to commit war crimes, crimes against humanity or
acts of genocide, and this is an actual curtailment of sovereignty compared to the
doctrine traditionnelle.'” Surpassing the strict limits of territoriality and the respec-
tive ambit of human rights law instruments,'” the State actors are responsible for
violations committed within foreign territory placed under their full command,'*
whilst they cannot disinvest themselves of their legal responsibility by dint of partic-
ipating in a multinational operation.'®

Even if strict territorial limitations have been upheld vis-a-vis human rights’
violations allegedly perpetrated by non-state actors, a policy-oriented analysis rec-
ognizing an imperative State interest in litigating such disputes rests unsettled.'**
Cogently, we may contend time and again that sovereignty remained for an exces-
sively long period of time another word for State supremacy against accountability
and the international rule of law.'”® However, when sovereignty can be compromised
on a non-consensual basis regarding the apex of its externalizations, like national-

“Tames Crawford, Creation 97 et seq.; see also Myres S. McDougal, W. Michael Reisman, “Rhodesia
and the United Nations: The Lawfulness of International Concern” (1968) 62(1) AJIL1; Hersch
Lauterpacht, Recognition in International Law (James Crawford intro; 1** pbk. edn, from edn 1947,
Cambridge: Cambridge University Press, 2012), esp. 409 et seq.
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Sovereignty: The ‘Problem of an International Criminal Law’ Re-Examined” in John Carrey, William
V. Dunlap & R. John Pritchard (eds.), International Humanitarian Law: Prospects (Ardsley NY/Leiden:
Transnational Publishers/BRILL, 2006) 47-156. On the evolution of the doctrine, see Costantinos
Hadjiconstantinou, Seven+1 Problems of International Humanitarian Law (Athens: 1. Sideris Editions,
2010) 191 et seq. (in Greek).

1% Marko Milanovic, The Extraterritorial Application of Human Rights Law Treaties: Law, Principles,
and Policy (Oxford: Oxford University Press, 2011).

12See for instance the ECtHR[GC] line of reasoning in the case of Jaloud v. Netherlands,
Application No 47708/08, Judgment of 20 November 2014, at [143]ff. The Strasbourg Court has in
a series of cases (from the Loizidou Case and onwards) affirmed the extra-territorial application of
human rights obligations of the member-States; Loizidou & Ors v. Turkey, Application No 15318/1989,
Judgment (ECtHR[GC]; Preliminary Objections) of 23 March 1995; Ilagcu ¢ Ors v. Moldova & Russia,
Application No 48787/99, Judgment (ECtHR[GC]) of 8 July 2004.

1%30n this particular conundrum, see also the previous case law of the European Court and esp.
the case of Vlastimir ¢ Borka Bankovic & Ors v. Belgium et alt., Application No 52207/1999, Decision
(ECtHR[GC]; Admissibility) of 12 December 2001; Agim Behrami ¢ Bekir Behrami v. France;
Ruzhdi Saramati v. France, Germany & Norway, Joined Application Nos. 71412, 78166/01, Decision
(ECtHR[GC]; Admissibility) of 2 May 2007; Al-Skeini & Ors v. United Kingdom, Application No
55721/07, Judgment (ECtHR[GC]) of 7 July 2011.

104 Cf. Kiobel v. Royal Dutch Petroleum Co. 133 US Sup. Ct. 1659 (2013), Concurring Opinion per
Breyer J. & Ginsburg, Sotomayor & Kagan JJ. joining.

1See —indicatively- M. Cherif Bassiouni, “Combating Impunity for International Crimes” (2000)
71U Colorado LR 409. Compare UN ECOSOGC, “Promotion and Protection of Human Rights: Impunity,
Report of the Independent Expert, Updated Set of Principles for the Protection and Promotion of
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ity laws,'* general elections for the appointment of State representatives in a par-
liamentary organ of an intergovernmental organization,'”” treaty modifications,'®®
hard-policy legislative amendments with a constitutional connotation,'” migration
policies''? and synalagmatic treaties,'"" it leaves little to be said against the on-going
process of verticalization. Sovereignty in the bottom line means legitimacy, attained
by appeal to concepts other than its self-referential construction.'> On the other

Human Rights Through Action to Combat Impunity”, UN Doc. E/CN.4/2005/102/Add.1 (8 February
2005).

1% Advisory Opinion OC-4/84 of 19 January 1984, Proposed Amendments to the Naturalization
Provisions of the Constitution of Costa Rica [1984] I/ACtHR Rep. Series A No 4, esp. at [32].

17See EACt], Case No 1 of 2006, Professor Anyang’ Nyongo et alt. v. Attorney General of the Republic
of Kenya et alt., First Instance Judgment of 27 November 2006 & Case No 1 of 2006, Appeal No 1 of
2009, First Instance Judgment of 29 March 2007 & Appeal Judgment of 31 July 2010 (appeal dismissed).

18EACt], Case No 3 of 2007, East African Law Society et alt. v. Attorney General of the Republic of
Kenya et alt., First Instance Judgment of 31 August 2008 (pro futuro annihilation).

1WSADC (T) Case No 2/2007, Mike Campbell (Pvt) Ltd et al. v. Republic of Zimbabwe [2008]
SADCT 2 (28 November 2008); SADC (T) Case No 3/2009, William Mike Campbell & Richard Thomas
Etheredge [2009] SADCT 1 (5 June 2009); cf. Case C-285/98, Tanja Kreil v. Bundesrepublik Deutschland,
Judgment of the CJEU of 11 January 2000, [2000] ECR I-069. See also Karen J. Alter, The New Terrain
of International Law: Courts, Politics, Rights (Princeton NJ: Princeton University Press, 2014) 306 et seq.

1% Advisory Opinion OC-18/03 of 17 September 2003, Juridical Condition and Rights of the
Undocumented Migrants [2003] I/ACtHR Rep. Series A No 18. See also Hirsi Jamaa & Ors v. Italy,
Application No 27765/09, Judgment (ECtHR[GC]) of 23 February 2012; Sharifi & Ors v. Italy and
Greece, Application No 16643/09, Judgment (ECtHR; Merits and Just Satisfaction) of 21 October 2014.

" See -indicatively- the following arbitral awards available at <http://www.italaw.com> (last
accessed 20-12-2016): ICSID Case No ARB/00/7, World Duty Free Company Ltd v. Republic of Kenya,
ICSID Arbitral Award of 4 October 2006, esp. at [157]; ICSID Case No ARB/03/24, Plama Consortium
Ltd v. Republic of Bulgaria, ICSID Arbitral Award (Merits) of 24 August 2008, at [142]ff.; ICSID Case
No ARB/06/5, Phoenix Action Ltd v. Czech Republic, ICSID Arbitral Award of 15 April 2009. Compare
also the obiters in ICSID Case No ARB/98/4, Wena Hotels Ltd v. Arab Republic of Egypt, Decision
(Annulment Proceeding) of the Ad hoc Committee of 8 December 2000 at [38] in f., repr. in 41 ILM 933,
941; ICSID Case No ARB/05/15, Waguih Elie George Siag & Clorinda Vecchi v. Arab Republic of Egypt,
Decision on Jurisdiction of 11 April 2007, Partially Dissenting Opinion per Orrego Vicufia J. at 63: “[T]he
prohibition in question is a kind of rule of jus cogens which does not admit derogation by consent [...].
Such kind of rule is not unknown in the practice of conventions that lay the constitutional foundations
for the development of new aspects of the law”; ICSID Case No ARB/03/23 EDF International S.A.,
SAUR International S.A. & Leon Participaciones Argentinas S.A. v. Argentine Republic, ICSID Arbitral
Award of 11 June 2012, esp. at [191]-[195]; and of course the well-celebrated dictum in Methanex
Corporation v. United States of America (In the Matter of an International Arbitration under NAFTA
Chap. 11 & UNCITRAL Arbitration Rules), Final Award on Jurisdiction and Merits of 3 August 2005,
Pt. IV, Chap. C, 11 at [24]: “as a matter of international constitutional law a tribunal has an independent
duty to apply imperative principles of law or jus cogens and not to give effect to parties’ choices of law
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12 Christian Reus-Smit, The Moral Purpose of the State: Culture, Social Identity, and Institutional
Rationality in International Relations (Princeton NJ: Princeton University Press, 1999) 159
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hand legitimacy is a deduction of substantive legality,'”* i.e. compliance with interna-
tional community’s fundamental standards,''* and the idea of justice.'”®

B. 1. d. De-consensualizing International Law

Ultimately, the focal point of the respective debate rests within the alteration
of the consensual nature of the legal system in question, the surpassing of West-
phalia’s Clashing Rocks. It is process totally and absolutely stranger''¢ to the idea of
national constitutions-building,"” even if the latter —at least, recently— appears to
take into account the former."® The verticalization iter aims at the re-conceptualiza-
tion of the international system’s very own self-image.""” So the battlefield is shaped
under a clash between the westphalian and the communitarian, and not (or not
so much) between the domestic and the international.'® The problem of universal
communitarian international law is a problem of taming the sovereign State en bloc,
and not, or not just, interfering with its internal constitutional ordering.'*!

The westphalian notion of sovereignty has been under attack for quite a long
spell of time.'** The development of more ethically-oriented branches of internation-

3 Fernando Teson, Philosophy 57; Anne Peters, Humanity 521.
14 Cf. Fernando Teson, “The Kantian Theory of International Law” (1992) 92(1) Columbia LR 53, 66.
15 Ibid., esp. at 98-99.

"¢Tn the German literature, domestic constitutional theory experts tend to under-estimate the
importance of the phenomenon, based on municipal law assumptions and analogous schemes. See for
instance Dieter Grimm, “Ursprung und Wandel der Verfassung” in Josef Isensee, Paul Kirchhof (hrsg.),
Handbuch des Staatsrechts, 1. Bd/Historische Grundlagen (3. vollig neubearb. und erw. Aufl., Heidelberg:
C. E Muller, 2003) 3, 36 et seq.: the main argument is the inexistence of an international (or supra-
national) corps-politique capable of being self-constituted.

7See Nicolaos I. Saripolos, The Laws of Nations in War and Peace: With a Historical Pre-Introduc-
tion on Principles and the Evolution of Science, Vol. I (Athens: Editions of P. A. Sakellariou, 1860) 9 (in
Greek). For a rebuttal, see Philip Allott, Concept 35 [$11] & 37 et seq.

"8 Armin von Bogdandy, Stefan Haufller Felix & ALT. “State-Building, Nation-Building, and
Constitutional Politics in Post-Conflict Situations: Conceptual Clarifications and an Appraisal
of Different Approaches” (2005) 9 Max Planck UNYB 579; Riidiger Wolfrum, “International
Administration in Post-conflict Situations by the United Nations and Other International Actors”
in ibid. 649.

"WPhilip Allott, The Health of Nations: Society and Law Beyond State (Cambridge: Cambridge
University Press, 2002) 407 [14.23] [henceforth Health].

120 Christian Tomuschat, “International law: Ensuring the Survival of Mankind on the Eve of a New
Century; General Course on Public International Law” (1999) 281 Recueil des Cours 9, 89-90.

2 Jonathan Charney, “Universal International Law” (1993) 87(4) AJIL 529, 530 et seq.

12 Cf. Georges Scelle, Précis du droit des gens: Principes et systématique, Pt. 1 (Paris: Sirey, 1932) 62
et seq.
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al jurisprudence, like human rights law'* or international criminal law,'** stressed

the limits of the debate on surpassing or curtailing the westphalian sovereignty to
the point of ultimate yielding, so as for a whole new system of international organi-
zation to emerge from the ashes or statism, in the form of collective and autonomous
realization of the original communitarian vision.'”” The ultimate justification for
such a polemic lies within the teleology of the westphalian State as an international
actor.?® If there is no higher authority than the plurality of independent and co-ex-
isting States, whose community is a mere agglomeration of self-interests and a accu-
mulation of State-egoisms, then there exists a fundamental anarchy permeating the
international system.'?” This anarchy impedes the evolution of the world community,
the humanization of the system and the promotion of universal values via the corpus
of international law’s norms and processes. As a result, while moving towards ver-
ticalization and enhanced institutional coordination, we are bound either to negate
the ever-existence of this socio-political non-order'* or to accept a systemic altera-
tion vis-a-vis both the ontology and the function of the international community.'*

B. 1. c. Between Fragmentation and Constitutionalization

During the period following directly the end of WWII, the bitter experience of
the League of Nations™ experiment,'”® the bipolarity hindering the function of the
United Nations and the stalling of a single international order’s emergence™" left

2 Myres S. McDougal, Harold D. Lasswell & Lung-Chu Chen (eds.), Human Rights and World
Public Order: The Basic Policies of an International Law of Human Dignity (New Haven CT: Yale
University Press, 1980) [henceforth Myres S. McDougal & alt., Human Rights and World Public Order];
Louis Henkin, “That ‘S Word: Sovereignty, and Globalization, and Human Right, et cetera” (1999)
68(1) Fordham Intl LJ 1; Stephen Gardbaum, “Human Rights and International Constitutionalism”
in Dunoft/Trachtman, Ruling 233.

124 M. Cherif Bassiouni, “The Need for an International Criminal Court in the New International
World Order” (1992) 25(2) Vanderbilt JIL 151.

12 Philip Allott, Health 400 et seq.

26Cf. Andreas Paulus, “The International Legal System as a Constitution” in Dunoff/Trachtman,
Ruling 69 [henceforth International Legal System].

2Hedley Bull, The Anarchical Society: A Study in Order of World Politics (3 edn, Basingstoke
Hants.: Palgrave, 2002).

%James Brown Scott, Law, The State and the International Community: A Commentary on the
Development of Legal, Political, and International Ideals, Vol. I (New York: Columbia University Press,
1939).

"Hermann Mosler, The International Society as a Legal Community (Alphen aan den Rijn:
A. W. Sijthoff, 1980) [henceforth International Society].

B0 Cf. James L. Brierly, “The Covenant and the Charter” (1946) 23 BYBIL 83

B1See in general Alfred Verdoss, Verfassung; compare Antonio Cassese, International Law
in a Divided World (Oxford: Clarendon Press, 1986) 60 et seq.
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little room for any vertical vision to develop and -a fortiori- to flourish."*> However,
slowly though steadily the constitutional approach began to rekindle the perennial
core-debate of international law’s teleology.'** As aptly observed, the term constitu-
tionalization stemmed from a judicial process within the framework of European
integration,'** an approach of the European Union’s (EU) establishing treaties as viv-
id constitution of the European nations, different from ordinary cooperation instru-
ments,'* initiating a “new legal order” to employ the Van Gend en Loos wording."*
Furthermore, under the Council of Europe system, the European Convention came
to be interpreted and applied as a text embracing more than fundamental freedoms
recognized by the contracting parties for the benefit of their subjects.””” It became
a European Bill of Rights,"** a public order covenant of multi-level function," and
ultimately the authoritative articulation of the European order of values.'*

In the international economic context, effective mechanisms of enforcement
adding to the judicial allocation of rights and obligations, through participatory

2Cf. Edward McWhinney, “Shifting Paradigms of International Law and World Order in an
Era of Historical Transition” in Essays Li Haopei 3, 4 et seq. For a reappraisal of the constitutionalist
approach and a deconstruction of the doctrine into “policy proscriptions”, based on a realist exegesis
of international law and relations, see Michael Wood, “’Constitutionalisation’ of International Law:
A Sceptical Voice” in Kaiyan Homi Kaikobad, Michael Bohlander, International Law and Power
Perspectives on Legal Order and Justice: Essays in Honour of Colin Warbrick (Leiden/Boston MA:
Martinus Nijhoft Publishers, 2009) 85 et seq.

133 Christine Schwobel, Global Constitutionalism in International Legal Perspective (Leiden/Boston
MA: Martinus Nijhoft Publishers, 2011) 51 et seq. [henceforth Global Constitutionalism)].

B4Joseph H. H. Weiler, Joel P. Trachtman, “European Constitutionalism and Its Discontents” (1997)
17 Northwestern J Intl L & Bus. 354.

¥ Cf. Francis G. Snyder, “General Course on Constitutional Law of the European Union” (1995)
6(1) Collected Courses of the Academy of European Law 41, 56. Compare Case C-294/83, Parti écologiste
“Les Verts” v. European Parliament, Judgment of the CJEC of 23 April 1986, [1986] ECR 1339, at [23].

Cace C-26/62, NV Algemene Transport- en Expeditie Onderneming van Gend & Loos
v. Netherlands Inland Revenue Administration, Judgment of the CJEC of 5 February 1963, [1963] ECR
(Engl. Spec. edn) 1, at [II(B)]; Case C-6/64, Flaminio Costa v. ENEL, Judgment of the CJEC of 15 July
1964, [1964] ECR (Eng. Spec. edn) 585; cf. Ole Spiermann, “The Other Side of the Story: An Unpopular
Essay on the Making of the European Community Legal Order” 10(4) EJIL 763.

% Ireland v. United Kingdom, Application No 5310/71, Judgment (ECtHR[Plenary Sess.]) of 18
January 1978; Loizidou (ECtHR; Preliminary Objections) at [75].

138See Ed Bates, The Evolution of the European Convention on Human Rights: From Its Inception to
the Creation of a Permanent Court of Human Rights (Oxford: Oxford University Press, 2010) esp. 171 et
seq.

139 Gtelios Perrakis, “La Déclaration universelle des droit de ’homme et I'instauration d’une ordre
public européen dans le domaine des droits de Thomme” in Conseil d’Europe (ed.), Tous concernés,
leffectivité de la protection des droits de 'homme 50 ans aprés la Déclaration universelle (Strasbourg:
Conseil d’Europe, 1999) 53.

10Erika de Wet, Emergence of Values 617 et seq.; idem, European Courts 297 et seq.; Alexander
Orakhelashvili, “The European Convention on Human Rights and International Public Order”
(2002/2003) 5 Cambridge YBEur.LSt. 246.
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processes and value-oriented collective trade government, have triggered an in-
dependent debate on international economic constitutionalism.'" Such notions of
micro-constitutionalism follow a more or less common pattern;'** a certain sub-sys-
tem of international law’s vast taxonomy, possessing normative adequacy and inde-
pendent institutions, which employ domestic constitutional analogies to describe
the amplification of their internal institutionalization and the implementation of
autonomous policies based on their founding values.'*> However, if the regional sys-
tems were the original points of contact between the international and constitution-
al parlance,'* this can hardly explain the reason why some should transplant the
constitutional debate in the heart of General International Law, i.e. international
law common to all sub-systems and normative micro-universes. A learned voice
may have underlined the dilemma between ethical reconstruction (constitutional
mindset) and institutional enhancement,'* but —all in all- institutionalization seems
to pave the way towards constitutionalization, at least based on contemporary inter-
national experience.'*

It is a truism that currently the problematic of constitutionalization (originally
itself a hypothesis) has been firmly established as an intellectual topos of internation-
al legal scholarship.*’ It is understood either as an institutional process via certain
world order treaties,'*® like the United Nations (UN) Charter, or as a sociological

141 See —indicatively— Ernst-Ulrich Petersmann, “Human Rights, Constitutionalism and the World
Trade Organization: Challenges for World Trade Organization Jurisprudence and Civil Society” (2006)
19(3) Leiden J Intl L 633; Peter-Tobias Stoll, “Constitutional Perspectives on International Econom-
ic Law” in Marise Cremona, Peter Hilpold & ALT. (eds.), Reflections on the Constitutionalisation of
International Economic Law Liber Amicorum for Ernst-Ulrich Petersmann (Leiden: Martinus Nijhoft
Publishers, 2013) 201 et seq.; see also Jeffrey L. Dunoff, “The Politics of International Constitutions: The
Curious Case of the World Trade Organization” in Dunoft/Trachtman, Ruling 178 et seq.

2See Anne Peters, Compensatory Constitutionalism 593 et seq.

3 Cf. Jan Klabbers, “Constitutionalism Lite” (2004) 1 Intl Orgs. LR 31, 32-35 [henceforth Const.
Lite].

"4 The so called “small C” constitutionalism; see Mattias Kumm, “The Cosmopolitan Turn in Con-
stitutionalism: On the Relationship between Constitutionalism in and beyond the State” in Dunoft/
Trachtman, Ruling 258, 260 et seq.

145 Martti Koskenniemi, “Constitutionalism as Mindset: Reflections on Kantian Themes about
International Law and Globalization” (2006) 8(1) Theor. Inq. L 9, 18.

146 A point already present in David Kennedy, “The Move to Institutions” (1987) 8(5) Cardozo LR
841, esp. 979 et seq.; see also Henry G. Schermers, Niels M. Blokker, International Institutional Law:
Unity within Diversity (4" rev. edn, Leiden/Boston MA: 2003) 7.

"Bardo Fassbender, “The Meaning of International Constitutional Law” [henceforth Meaning]
in Nicholas Tsagourias (ed.), Transnational Constitutionalism: International and European Perspectives
(Cambridge: Cambridge University Press, 2007) 307, 309 [henceforth Transnl. Constitutionalism].

1% Myres S. McDougal, Harold D. Lasswell & W. Michael Reisman, “The World Constitutive Process
of Authoritative Decision in Myres S. McDougal, W. Michael Reisman, International Law Essays:
A Supplement to International Law in Contemporary Perspective (Mineola NY: Foundation Press, 1981)
191, 194 et seq.
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reappraisal of the international community’s notion and the function of its law with-
in both personal and material limits.'** Accepting the UN Charter or other institu-
tional covenants as the formal constitution of the world at large has nothing wrong
about it. However such an exegesis of international law’s constitutionalization tends
to generalize the function of a certain treaty regime, thus further promoting the frag-
mentation of the international legal system.””® Contrariwise, constitutionalization,
even as an institutional process, possesses a universal orientation. Consequently in-
ternational constitutional norms presuppose not only a certain institutional frame-
work but -more importantly- order, hierarchy, systemicity and judicial review, as
evidence of non-immunity against normative breaches."

For instance, the EU paradigm offers a fair example. The communitarian judici-
ary system employed both public law lore and schemes or mechanisms necessary for
establishing and securing the supremacy of communitarian vis-a-vis domestic law,
thus safeguarding the enforcement of communitarian obligations and the annihila-
tion of any form of domestic actus contrarius."* As a result, in the regional context,
where constitutionalization must be deemed closer to a proper realization,'> a fair
combination of an institutional framework and domestic analogies formed the basis
for surpassing the classical westphalian cooperation narrative and moving towards
normative integration. But what changed within the international sphere, or —to re-
phrase- what has been radically and fundamentally altered or transformed so as to
justify the erection of a proper international constitutional doctrine(?).

As we have elsewhere demonstrated, an approach based on the political theology
of the world community verifies —beyond reasonable doubt- that the constitutional
underpinnings were present since the very first articulation of the system as a co-
herent legal and political exegetic apparatus.’* However, even if the latter is not the

9 Cf. René-Jean Dupuy, Dialectiques du droit international: souveraineté des Etats, communauteé
internationale et droits de lhumanité (Paris: A. Pedone, 1999) 309.

1% Marti Koskenniemi, Péivi Leino, “Fragmentation of International Law? Postmodern Anxieties”
(2002) 15(3) Leiden J Intl L 553; Andreas Fischer-Lescano, Gunther Teubner, “Regime-Collisions:
The Vain Search for Legal Unity in the Fragmentation of Global Law” (2004) 25 Michigan J Intl L 999.

B1Jan Klabbers, Const. Lite 33.

2See Armin von Bogdandy, “Founding Principles” in idem, Jirgen Bass (eds.), Principles of
European Constitutional Law (Oxford/Portland OR: Hart Publishing, 2010) 11 et seq. On the problematic
of the constitutional paradigm within the EU legal and political order, see Niel Walker, “Reframing EU
Constitutionalism” in Dunoff/Trachtman, Ruling 149-176.

13 For instance, in the curious case of the Inter-American human rights system the constitutional
process moves bi-directionally, both “top-down” due to the authority of the monitoring bodies, and
especially the Inter-American Court and “bottom-up” due to popularity that the human rights regime
gained amongst the peoples of the American nations; see Manuel Eduardo Gdéngora Mera, Inter-
American Judicial Constitutionalism: On the Constitutional Rank of Human Rights Treaties in Latin
America through National and Inter-American Adjudication (San José: Inter-American Institute of
Human Rights, 2011) esp. 157

*1See, on this point, Dimitrios A. Kourtis, “The Ideological Structure of the Early Jus Gentium
and its Implications for the Current Debate about Normative Hierarchy and Public Policy in the
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case, the whole process of constitutional ordering within the international universe
advocates for the establishment of a post-westphalian communitarian order, whose
source of legitimacy transcends statist individualities, and whose legislative outcome
can be effectively reviewed under the scrutiny of certain fundamental principles and
their hic et nunc normative articulation; thus construing a hierarchy of rules and
respective values, further enhanced by the implementation of special interpretative
techniques, so as to safeguard the systemic coherence and practical harmony be-
tween the hierarchically superior norms and the rules enacted via the ordinary pro-
cess of international law-making.'**

B. 2. The Use of Constitutional Parlance in International Law

B. 2. a. The Private Law Foundations of International Law

International Law is neither a limitless discipline'*® nor a system of preset bound-
aries, a priori confinable to a number of bilateral or multilateral relations amongst
sovereigns and their collective organizational formations."”” On the contrary, it is
a legal system where originality’*® and the domestic paradigm can correlate, conflate
and interact' so as to produce a stable regulatory basis prescribing not what the
systemic actors actually do, but what they are supposed, expected or bound to do, in
order to perform their positive obligations in conformity with the system’s internal
necessity,'® the reciprocal considerations and the interactional character of the main
players’ assumptions or pre-convictions.'®!

The promotion of the international legal scholarship has been enhanced, since
the earliest time,'*> with a vast-scale operation of inter-legal transplantism, name-

International Community” in August Reinisch, Mary E. Footer & Christina Binder (eds.), International
Law and...: Select Proceedings of the European Society of International Law, Vol. 5 (2014) (Oxford/
Portland OR: Hart Publishing, 2016) 427-445.

1% Brun-Otto Bryde, International Constitutionalism 104.

**Jack L. Goldsmith, Eric A. Posner, The Limits of International Law (Oxford: Oxford University
Press, 2005) esp. 225-226.

' Antonio Augusto Cangado Trindade, International Law for Humankind: Towards a New Jus
Gentium (2™ rev. edn, Leiden/Boston MA: Martinus Nijhoff Publishers, 2013) 170 et seq. On a different
approach, see Marti Koskenniemi, Gentle Civilizer of Nations 5.

18 Anthony Carty, The Decay of International Law? A Reappraisal of the Limits of Legal Imagina-
tion in International Affairs (Manchester: Manchester University Press, 1986); David Kennedy, A New
Stream of International Law Scholarship (1988) 7(1) Wisconsin Intl L] 1, 7 et seq.

*Hugh Thirlway, “Concepts, Principles, Rules and Analogies: International and Municipal Legal
Reasoning” (2002) 294 Recueil des Cours 265, 320-348.

' Jutta Brunnée, Stephen J. Toope, Legitimacy and Legality in International Law: An Interactional
Account (Cambridge: Cambridge University Press, 2010) esp. 37 et seq.

11 Rosalyn Higgins, Problems ¢~ Process 16.

> Thomas Alfred Walker, A History of the Law of Nations, Vol. 1/From the Earliest Times to the Peace
of Westphalia, 1648 (Cambridge: Cambridge University Press, 1899) 150 et seq.
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ly the adoption of private (Roman) law analogical reasoning as if the State actors,
the primary subjects of international law, were independent individuals within an
equally mono-dimensional domestic legal landscape.'®® The persistence of analogical
reasoning can be witnessed especially in those branches of international jurispru-
dence more closely related with sovereignty and the core-functions of the State.'**
The private (Roman) law analogy remains one of the most prevalent characteristics
of the international legal scholarship in its historical and evolutionary perspective;'*
it must come as no surprise that the westphalian system was actually grounded upon
the analogical bond between the domestic and the international, conceptualized on
terms of private contractual freedom and property or pecuniary schemes.'*
According to Sir Hersch Lauterpacht, the axiomatic explanation of such ground-
ing must be traced back to the well developed state of private Roman law —contrasted
to the jus publicum- and the ample doctrinal experience adding to the vast practi-
cal application of the said jurisprudential branch,'” already rendered a basis of the
common European law during the very first period of its evolutionary process.'*® The
inner social ordering of private law, as naturally erected through the legal subjects’
interaction'® and its jusnaturalistic legacy,'”® were closely connected with the stoic

' See Hersch Lauterpacht, Private Law Sources and Analogies in International Law: With Special
Reference to International Arbitration (London: Longmans, Green & Co, 1927) 1-42 [henceforth
Analogies]. See also H. C. Gutteridge, “Comparative Law and the Law of Nations” in William E. Butler,
International Law in Comparative Perspective (Alphen aan den Rijn: Sijthoff & Noordhoff International
Publishers, 1980) 13-24. For an early judicial appraisal, see Underhill v. Hernandez 168 US 250, at 252
(S Ct, 1897)

194 Cf. Hans Kelsen, Principles 216-217; Randall Lesaffer, “Argument from Roman Law in Current
International Law: Occupation and Acquisitive Prescription” (2005) 16(1) EJIL 25 [henceforth
Argument].

1 Cf. Hugo Grotius, De Jure Belli ac Pacis Libri Tres (James Brown Scott into & Francis W. Kelsey tr.;
Oxford/London: Clarendon Press/Humphrey Milford, 1925) 29 (Prolegomena §54); Arthur Nussbaum,
“The Significance of Roman Law in the History of International Law” (1952) 100 U Penn. LR 678, 681
et seq.; see —in general- Karl-Heinz Ziegler, Volkerrechtsgeschichte: Ein Studienbuch (2. durchges. & erg.
Aulfl., Miinchen: C. H. Beck, 2007).

1 Laurens Winkel, “The Peace Treaties of Westphalia as an Instance of the Reception of Roman
law” in Randall Lesaffer (ed.), Peace Treaties and International Law in European History: From the Mid-
dle Ages to World War One (Cambridge: Cambridge University Press, 2004) 222, 224.
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18 Cf. Karl-Heinz Ziegler, “Die romischen Grundlagen des europiischen Voélkerrechts” (1972) IV
Ius Commune 1, 5 et seq.
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exegesis on world order,'”* which had profoundly affected the grotian conception of
international jurisprudence.'”

From the pacta sunt servanda to the acquisition of territorial sovereignty'” and
the rules of state responsibility,'”* a Roman law attribute is, if not obvious, then at
least discernible by the learned observer.'”” This unbreakable bond between the de-
velopment of international law and the private Roman law legacy, upon which it has
been observed that the former is but private law “writ large”,"’® partakes as a dis-
tinct legal horizon of both the persistent jusnaturalistic tradition'”” and the hori-
zontal-individualistic formation of the international legal universe.'”® Thus moving
towards a much more verticalized conceptualization of the international juridical
order corresponds to a movement from private contractual freedom to the public
construction of unity within order, and a single society under law,'” as contrasted
to the plurality of international legal regimes.'® This is a process of improvisation,
original and analogical reasoning and juxtaposition between the construed vertical

71See Tony Honoré, “Ulpian, Natural Law and Stoic Influence” (2010) 78 Tijdschrift voor
Rechtsgeschiedenis 199; cf. David Boucher, The Limits of Ethics in International Relations: Natural Law,
Natural Rights, and Human Rights in Transition (Oxford: Oxford University Press, 2009) 69 et seq.
[henceforth Limits of Ethics]. See also Richard Tuck, The Rights of War and Peace: Political Thought and the
International Order from Grotius to Kant (repr. from 1* edn 1999; Oxford: Oxford University Press 2002)
37 et seq.

172 Christopher A. Ford, “Preaching Propriety to Princes: Grotius, Lipsius,and Neo-Stoic International
Law” (1996) 28 Case Western Reserve ] Intl L 313; Christine Schwobel, Global Constitutionalism 59 et
seq.

173 John Westlake, International Law, Vol. 1/Peace (2" edn, Cambridge: Cambridge University Press,

1910) 15 [henceforth John Westlake, Intl L I]; Robert Phillimore, Commentaries upon International
Law, Vol. I (3" edn, London: Butterworths, 1879) 32-33.

74 Randall Lesaffer, Argument 27; Douglas M. Johnston, Tower and Arena 226.

7Kaius Tuori, “The Reception of Ancient Legal Thought in Early Modern International Law”
in Bardo Fassbender, Anne Peters (eds.), The Oxford Handbook of the History of International Law
(Oxford: Oxford University Press, 2012) 1012, 1027-1030 [henceforth Ox. HBHIL].

76Thomas Erskine Holland, Studies in International Law (London/New York: Clarendon Press/
Henry Frowde, 1898)152 [SVII, Recent Diplomatic Discussions as Illustrations of the System of Inter-
national Law]; Sir Hersch Lauterpacht wisely chose to open his seminal work on the topic [Analogies,
at xxv] with this very phrase.

77Philip Allott, “The True Function of the Law in the International Community” (1998) 5(2) Ind.
J Glob. L St. 391, 397.

178Cf. Richard A. Falk, “The Adequacy of Contemporary Theories of International Law — Gaps in
Legal Thinking” (1964) 50(2) Virginia LR 231, 244.

17 Philip Allott, Health, Chap. 10.

0 Cf. Christian Walter, “International Law in the Process of Constitutionalization” in Nijman/
Nollkaemper, Perspectives 191, 208 et seq.
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visions and the resilient self-regulatory force of a long-standing horizontal order.'!
As aptly pointed out by professor Verdross stepping away from the unwarranted
(though highly influential) private law analogy is a phase of utmost importance for
understanding the foundations of international constitutional visions.'®*

B. 2. b. The International and the Constitutional: Visions of World Order
in Historical Perspective

The traditional narrative of constitutionalization is an intellectual exercise based
on analogies between two different legal spheres, one highly constitutionalized and
one without a coherent (at least quasi-)constitutional doctrine.'®® Internally, the re-
publican legacy of the American and French revolutions paved that way to the for-
mation of a highly sophisticated legal and political fiction (the Rechtsstaat)'®, the
constitutional State,'®> where the separation of powers, the establishment of a certain
order of substantive values and the adoption of representative democratic institu-
tions, alongside with the recognition of fundamental civil rights and the solidifica-
tion of enforcement mechanisms, consolidated what come to be called a “constitu-
tional order”.'%

The said order possesses both political and normative characteristics,'®” although
drawing a definite red line between them might be not only unwise but also impossi-
ble.’®® On the normative account, the constitutional order is vested with supremacy
and superior status, being the higher and super-mandatory law of the land,"® given
its importance for the establishment of the corps politique and its ultimate basis of
justification, namely the incorporation of fundamental societal values that the bear-

81See -in general- Richard A. Falk, “International Jurisdiction: Horizontal and Vertical
Conceptions of the Legal Order” (1959) 32 Temple LQ 295.

1%2See Alfred Verdross, Volkerrecht (4. neubearb. & erw. Aufl., Wien: Springer Verlag, 1959) 82-83
[henceforth VR].

3 Anne Peters, “There is Nothing More Practical than a Good Theory: An Overview of
Contemporary Approaches to International Law” (2001) 44 German YBIL 25, 35.

8 Cf. Bardo Fassbender, The United Nations Charter as the Constitution of the International
Community (Leiden/Boston MA: Martinus Nijhoff Publishers, 2009) 58 [henceforth UN Charter
Constitution).

1% Carl Schmitt, The Concept of the Political (George Schwab tr. & intro, Tracy B. Strong forwd, Leo
Strauss notes; expand. edn, Chicago IL: Chicago University Press, 2007) 19 et seq., esp. 47.

1% Mark Tushnet, The New Constitutional Order (Princeton: Princeton University Press, 2003) 2 et
seq. (Introduction); idem, The Crisis of Parliamentary Democracy (Ellen Kennedy tr.; 6™ print., Cam-
bridge MA: MIT Press, 2000) 41 et seq.

187 Charles Black Jr., Perspectives in Constitutional Law (Englewood Cliffs NJ: Prentice-Hall, 1963) 1.

% Richard Bellamy, Political Constitutionalism: A Republican Defence of the Constitutionality of
Democracy (Cambridge: Cambridge University Press, 2007); Adam Tomkins, Public Law (Oxford:
Oxford University Press, 2003).

1% See Edward S. Corwin, The Higher Law Background of the American Constitutional Law (10"
print. pbk. edn 1965, Ithaca NY/London: Cornell University Press: 1976) [henceforth Higher Law].
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er of popular sovereignty deemed appropriate to insert and guarantee within the
constituted polity.'*

B. 2. b. (i) Morality-full and Morality-free Sectors of Jurisprudence:
The Original Dichotomy

The constitution is the utmost articulation of the “higher law” concept within the
municipal legal order,"" allotting powers, imposing restrictions upon norm-creative
and policy-implementing competences, establishing representation mechanisms
and a noyau dur of rights, values and norms forming the extreme outer limit of
political authority, which no one can challenge while remaining impune.'”* Conse-
quently, from its establishment the said supreme juridical phenomenon is value-ori-
ented, embracing a set of principles concerning right and justice,'* which according
to the will of the community must prevail, under the writs of internal necessity, due
to their own intrinsic perfection, and independently of the statesmen at the helm of
the polity or the policies implemented thereof."*

There exist a set of prior societal and moral precepts inscribed within the nor-
mative core of this law'”® that must be defended and protected from both ordinary
legislative process and political change. These core-values permeate the constitu-
tional mythology of a given community'*® and transform the constitutional instru-
ment from a plain text to the justiciable fundamental law of the land."”” Thus from
political cosmogony and the philosophy of Statehood,"® the constitutional princi-

0 Vanhorne’s Lessee v. Dorrance 2 US 304, 308 (SCt, 1795), per Patterson J.: “What is a Constitution?
It is the form of government, delineated by the mighty hand of the people, in which certain first
principles of fundamental laws are established. The Constitution is certain and fixed; it contains the
permanent will of the people, and is the supreme law of the land”.

! Aoife O’Donoghue, Global Constitutionalisation 18-19.

2See Alec Stone Sweet, “Constitutionalism, Legal Pluralism, and International Regimes” (2009)
16(2) Indiana J Glob. L St. 621, 630.

93 Cf. Dario Castiglione, “The Political Theory of the Constitution” (1996) 44(3) Pol. St. 417.
19*Edward S. Corwin, Higher Law 4.

*Ronald Dworkin, Freedom’s Law: The Moral Reading of the American Constitution (Cambridge
MA: Harvard University Press, 1996) 7-12.

19°Cf. Anne Peters, “Reconstruction constitutionnaliste du droit international: arguments pour et
contre” in Héléne Ruiz-Fabri, Emmanuelle Jouannet & Vincent Tomkiewicz (eds.), Select Proceedings of
the European Society of International Law, Vol. I (2006) (Oxford/Portland OR: Hart Publishing, 2008)
361, 364.

”Martin Loughlin, “What is Constitutionalization?” in Petra Dobner, Martin Loughlin (eds.), The
Twilight of Constitutionalism? (Oxford: Oxford University Press, 2010) 47, 63 [henceforth Dobner/
Loughlin, Twilight].

8], A. G. Griffith, “The Political Constitution” (2011) 42(1) Modern LR 1.
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ples find themselves in the epicentre of modern judicial systems."® This is so to safe-
guard what, coined in kantian terminology, partakes as a perfect obligation for any
human formation, namely the passing over to the state of affairs were the “choice
of one can be united with the choice of another in accordance with a universal law
of freedom”?* The community and its supreme power become incorporated in the
constitutional instrument in a relation of mutual ontological subsumption.*”

This supreme kind of law, set by and for the people,**? by prescribing a set of pro-
cesses for the enactment or the modification of its norms, establishes a written and
formal instrument of ordering. Similarly, by decreeing certain norm-creative types
and formulas necessary for the validity of any rule of law produced within the ter-
ritorial and personal limits of the legal order that it governs, the constitutional cor-
pus construes what is called the material constitution.*”® Thus its dual nature affects
its elementary functions within the thus constituted legal and political community;
a constitution properly so called acts as both an organizing and an institutionaliz-
ing pillar for the respective community,* being itself not only a covenant of polit-
ical, social, and moral integration,” but also an institutional normative platform
for the transformation of the (political) community into a separate (legal) entity.>
Bottom-line, what came to be understood as a constitution tout court was nothing
more than the highest possible emanation of socio-political ordering in the form of
self-given law.?"

199 Cf. Rainer Wahl, “In Defence of ‘Constitution™ in Dobner/Loughlin, Twilight 220,233 [henceforth
Defencel].

2 Immanuel Kant, The Metaphysics of Morals (Mary J. Gregor ed. & tr., Roger J. Sullivan intro;
Cambridge: Cambridge University Press, 1997) 6:230.

21 See Neil MacCormick, “Beyond the Sovereign State” (1993) 56(1) Modern LR 1.

22Cf. Dieter Grimm, “Gesellschaftlicher Konstitutionalismus: Eine Kompensation fiir den
Bedeutungsschwund der Staatsverfassung” in Matthias Herdegen, Hans Hugo Klein & Art. (hrsg.),
Staatsrecht und Politik: Festschrift fiir Roman Herzog zum 75. Geburtstag (Miinchen: C. H. Beck, 2006)
67, 69 et seq.

25 Hans Kelsen, General Theory 124-125.

24 Anne Peters, Elemente einer Theorie der Verfassung Europas (Berlin: Duncker & Humblot, 2001)
76 et seq.

25See in general Dieter Grimm, “Integration by Constitution” (2005) 3(2&3) I-CON 193. Similar
understanding of the world order treaties by Hersch Lauterpacht, “The Covenant as the ‘Higher Law”
(1936) 17 BYBIL 54, 64-65 [henceforth Covenant].

26 The same observance pertains to every legal instrument of conventional nature that surpassed
the barriers of a functional synallagmatic understanding (“funktionelles Synallagma”) and established
a coherent framework of institutional mechanism for the administration of power and the pursuance of
certain goals; cf. Legality of the Use by a State of Nuclear Weapons in Armed Conflict, Advisory Opinion
of 8 July 1996, [1996] ICJ Rep. 66, 74-75 at [19].

27Cf. Jed Rubenfeld, “Unilateralism and Constitutionalism (Commentary)” (2004) 79(6) NYU LR
1971, 1994.
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On the other hand, international law was traditionally viewed as a morality-free
and constitution-less zone, a symbolic topos of dissociation, an unsociety.?* The ver-
tical constitutional order was a municipal prerogative in a way that every reference
to a constitution was a connotation of the constitutional State.*” The interaction
between constitutional and international parlance was an issue of either comparative
law?'? or specialized studies on the place and reception of international norms within
a State’s municipal order, pursuant to the decrees of the fundamental law.?"! Describ-
ing the constitutional State as a morality-full entity and the international scenery as
a scientific and political Schauplatz free of morality is by no means an intellectual in-
novation.?"” However, the traditional narrative of positivistic international law tends
to highlight the emancipation of the legal from the moral®"’ and the establishment of
a pure doctrine as a unique achievement.?** Contrariwise, in the domestic sphere ar-
guments are raised time and again on the continuing validity of natural law ground-
ing vis-a-vis the core-values enshrined within the basic law.?>

B. 2. b. (ii) International Legal Positivism and the Ostracism of the Moral

In the international field, the de-moralization of the law coincided with the ap-
plication of the positivist*¢ doctrines,?”” which in their essence were highly differen-

2% Philip Allott, Concept 35.
209Cf. Bardo Fassbender, UN Charter Constitution 58.

?1°0On comparative constitutional law as a distinct legal discipline, see Konrad Lachmayer, Jiirgen
Busch & ALT. (eds.), International Constitutional Law in Legal Education (1 edn, Baden-Baden/Wien:
Nomos/Facultas WUV, 2014), esp. the contributions in Pt. I, 13 ef seq.

211 Antonio Cassese, “Modern Constitutions and International Law” (1985) 192 Recueil des Cours 331.

*2See for instance Thomas Cottier, Matha Hertig, “Prospects of 21* Century Constitutionalism”
(2003) 7 Max Planck UNYB 261, 265-267.

23 Cf. Lassa F. L. Oppenheim, “The Science of International Law: Its Task and Method” (1908) 2(2)
AJIL 313, 326 et seq [henceforth Science]; Dionisio Anzilotti, Cours de droit international, Vol. 1 (Paris:
Sirey, 1929) 19 et seq. See also Roscoe Pound, “Mechanical Jurisprudence” (1908) 8(8) Columbia LR
605, 608 et seq.; Olivier Corten, Le discours du droit international pour un positivisme critique (Paris : A.
Pedone, 2009) esp. Chap. V.

2“For a general overview, see Roberto Ago, “Positive Law and International Law” (1957) 51(4) AJIL
691 [henceforth Positive Law]; see also Hans Morgenthau, ‘Positivism, Functionalism, and Internation-
al Law’ (1940) 34(2) AJIL 260 [henceforth Positivism].

25 Cf. Laurence H. Tribe, The Invisible Constitution (New York: Oxford University Press, 2008) 7-9.

216The founder of modern scientific positivism and the godfather of the doctrine is no other than;
Auguste Comte, Discours sur lesprit positif (Paris: Carilian-Goeury & Dalmont, 1844) 41 et seq; see
also Carl Bergbohm, Jurisprudenz und Rechtsphilosophie. Das Naturrecht der Gegenwart: kritische
Abhandlungen, 1. Bd./Einleitung, 1. Abh./Das Naturrecht der Gegenwart (Leipzig: Duncker & Hamblot,
1892) 311; Hans Morgenthau, Positivism 263, 283.

“7Lassa FE. L. Oppenheim, Science 326-327; compare Herbert L. A. Hart, “Positivism and the
Separation of Law from Morals” (1958) 71(4) Harvard LR 593.
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tial compared to the early school of international legal positivism.*® Being an early
positivist international lawyer*' basically meant being able to articulate and ground
a new doctrine discerning between law and morality on the basis of formalism;**
thus substance was a corollary, compared to the problematic of legal sources.” State
relations needed a definite source of validity, something able to guarantee that even
if sovereigns knew no higher authority than themselves, international law and thus
international order was possible or at least plausible.”” In the course of jusnatural-
ism, this higher source was a moral one, a collective spirit** or a platonic ideal.”*
As Gierke informs us during the primordial period of international relations,
there was no preoccupation about the sources of legal obligations. The moral force
of natural law, as the law of all laws, was not only an adequate but also a universal
standard of legal ordering.””> Rules were there, ready to be discovered through the
cognitive devices that humanity possessed so as to approach and unravel the edicts
of Natural Reason.”® From the early Hellenic scholarship on nomos and dike to the
medieval concepts of jus commune, the jusnaturalist grounding partook as a com-
mon normative, symbolic and philosophical topos.?*” Reference to pre-legal concepts
was deemed unavoidable, whilst even the great secularizer,”® Hugo Grotius, who

215Roberto Ago, Positive Law 696; see also Marcel Waline, “Positivisme philosophique, juridique
et sociologique” in Christian Pfister & ALT. (eds.), Mélanges R. Carré de Malberg (repr. from 1933 edn;
Vaduz/Paris: Topos Verlag/Edouard Duchemin, 1977) 519 et seq.

19See Richard Zouche, An Exposition of Fecial Law and Procedure, or of Law between Nations,
and Questions Concerning the Same, Vol. 2 (Thomas Erskine Holland ed. & James Leslie Brierly tr.;
Washington DC: Carnegie Institution of Washington, 1911) 1-2 (Pt. I, S. I, §§1-2) [henceforth Law
between Nations].

20Cf. H. Patrick Glenn, “The Ethic of International Law” in Donald Earl Childress IIT (ed.),
The Role of Ethic in International Law (Cambridge: Cambridge University Press, 2011) 246, 251.

210n the importance of formalistic thought for early positivists see Jean D’Aspremont, Formalism
and the Sources of International Law: A Theory of the Ascertainment of Legal Rules (Oxford: Oxford
University Press, 2011) 40 et seq. [henceforth Formalism)]

#2David Kennedy, “International Law and the Nineteenth Century: History of an Illusion” (1996)
65 Nordic J Intl L 385, 398.

233 See Erich Kaufmann, “Regles générales du droit de la paix” (1935) 54 Recueil des Cours 309, 554.
224 Martti Koskenniemi, Gentle Civilizer 180.

25 0tto von Gierke, The Development of Political Theory (Bernard Freyd tr; New York: W. W.
Norton, 1939) 306.

226See Alfred P. Rubin, Ethics and Authority in International Law (Cambridge: Cambridge University
Press, 1997) 36 et seq. [henceforth Ethics and Authority]

277 See Raphael Domingo, The New Global Law (Cambridge: Cambridge University Press, 2010) 3 et
seq.

28 Cf. Mark Somos, Secularisation and the Leiden Circle (Leiden/Boston MA: Brill, 2011) 383, esp.
387 et seq.
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contemplated a God-less international law (etsi Deus non daretur),”” was bound to
employ —amongst others- this pattern of juridical thought.**" On the other hand,
since positivism placed solidification of an intra-legal validity doctrine to the ep-
icentre, it was imperative for early devotees to appeal to some different authority,
other than the inherent pre-legal validity of jus naturale. Consequently, Westphalia
and the positive literature of international law became a match made in heaven.
States qua nations were the only definite subjects of the law of nations, vested with
norm-creative power, namely the competence to pose the law or acquiesce to what
others contended to be the law. Stated more generally, for positivism States possessed
the monopoly of legal ordering and norm-creation either domestically or interna-
tionally,! while all types of positive law were to be understood as emanations of
State will or sovereign consent.

So the only question, after denying the validity of natural law qua law due to
its inherent subjectivity and ambiguity, was how to produce -beyond reasonable
doubt- norms and regulations of international scope in the absence of a centralized
legislature.”* This particular moment positivism underwent a doctrinal metamor-
phosis.?** From the application of positive reasoning in the field of international legal
relations, it re-established itself as a school of State voluntarism, the latter presented
as an intellectual tautology or —at least— a direct doctrinal descendant of positiv-
ism.”* However, it is worth mentioning that the concept of jus voluntarium (vol-

#%Hugo Grotius, De Jure Belli ac Pacis Libri Tres, Vol. I (James Brown Scott ed.; repr. of 1646 edn,
Washington DC: Carnegie Institution of Washington, 1913) 5 (Prolegomena, §11): “Et haec quidem quae
jam diximus, locum aliquem haberent etiamsi daremos, quod sine summo scelere dari nequit, non esse
Deum, aut non curari ab eo negotia humana”

#0See Jeremy Thomas, “The Intertwining of Law and Theology in the Writings of Grotius” (1999)
1(1) JHIL 61; see also G. H. M. Posthumus Meyjes “Grotius as a Theologian” in R. Feenstra (ed.), Hugo
Grotius, A Great European, 1583-1645: Contributions Concerning his Activities as a Humanist Scholar
(Delft: Meinema, 1983) 51 et seq.; Harm-Jan van Dam, “De Imperio Summarum Potestatum Circa Sa-
cra” in Henk J. M. Nellen, Edwin Rabbie (eds.), Hugo Grotius, Theologian: Essays in Honour of G. H. M.
Posthumus Meyjes (Leiden/New York: Brill 1994) 19 et seq.; Edwin Rabbie, “Hugo Grotius and Judaism”
in ibid. 99 et seq.

#1Stephen C. Neff, Justice among Nations: A History of International Law (Cambridge MA: Harvard
University Press, 2014) 222 et seq.

#2See the highly influential argument of Sir Henry Wheaton, Elements of International Law: With
a Sketch on the History of Science (Philadelphia PA: Carey, Lea & Blanchard, 1836) 45: This law [namely
international law] does not merely consist of the principles of natural justice applied to the conduct of
states considered as moral beings. It may, indeed, have a remote foundation of this sort; but the imme-
diate visible basis on which the public law of Europe, and of the American nations which have sprung
from the European stock, has been erected, are the customs, usages, and conventions observed by that
portion of the human race in their mutual intercourse.

#30n the fragmentation of legal positivism and the different notions of “positive”, see Ulrich
Fastenrath, “Relative Normativity in International Law” (1993) 4 EJIL 305; Stephen C. Neff,
Jurisprudential Polyphony 303 et seq.

4Roberto Ago, Positive Law 699; Stephen Hall, “The Persistent Spectre: Natural Law, International
Order and the Limits of Legal Positivism” (2001) 12(2) EJIL 269, 271.
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untary law, law sanctioned by consent) was already offered by the school of natural
law,* being thus a term that positivists borrowed from the intellectual tradition of
their great opponent.

State will become the superior reference principle, which was able to create ob-
jective external law?* is a manner almost consonant with the domestic legislative
process;*’ thus the stakes of formalism were met.>*® Much like pure natural science,
where by observing a variety of phenomena through some exegetic lens, the scientist
can draw solid (more or less) conclusions on a given issue, voluntarists claimed that
by recording and analyzing State practice and the general acquiescence lying therein
they could inductively identify norms and regulatory concepts.* Thus without any
appeal to universal reason, but with a almost transcendent personification of the
State as a rational and mono-dimensional actor,* the law of nations could be prop-
erly construed as a law of States and ultimately an inter-national law,**' grounded
upon a tentative study of international relations’ normative precedents; thus, by ob-
serving States’ intercourses, a doctrine of the governing law of the said intercourses
could emerge, setting aside any necessity to invoke or appeal to a pre-legal source of
natural reasoning.**?

2 Stephen C. Neff, “Jurisprudential Polyphony: The Three Variations on the Positivist Theme in the
19" Century” [henceforth Jurisprudential Polyphony] in Pierre-Marie Dupuy, Vincent Chetail, (eds.),
The Roots of International Law/Les fondements du droit international: Liber Amicorum Peter Haggen-
macher (Leiden: Martinus Nijhoff, 2013) 301, 302.

#¢Through both limitation and coordination of the plurality of State wills; cf. Heinrich Triepel,
Droit international et droit interne (René Brunet tr.; Paris/Oxford: A. Pedone/Imprimerie de I'Université,
1920) 76.

#7Georg Jellinek, Die rechtliche Natur der Staatenvertrige: Ein Beitrag zur juristischen Construction
des Volkerrechts (Wien: A. Holder, 1880) 46.

2%Gee the observations of W. E. Hall, Treatise on International Law (3" edn, Oxford: Clarendon
Press, 1890) 1-17.

#9See Anthony Aghie, Imperialism, Sovereignty and the Making of International Law (Cambridge:
Cambridge University Press, 2004) 40-52. On the interrelation between the State-centric approach and
legal positivism, compare Aguilar-Amory and Royal Bank of Canada Claims (Great Britain v. Costa
Rica), Opinion & Award of William H. Taft of 18 October 1923, repr. in I UNRIA 369, 384; Liibeck
v. Mecklenburg-Schwerin, StGH 2/25, 6./7. Juli 1928, RGZ 122, 1, repr. in (1929) 1(2) Za6RV 180, 183.

#0Lassa . L. Oppenheim, International Law: A Treatise, Vol. I/Peace (2™ edn, London/New York/
Bombay/Calcutta: Longmans, Green & Co, 1912) 16-20 [§$12-14] [henceforth Oppenheim Intl L I].

#1See Mortensen v. Peters (1906) 8 Session Cases 93, 101 (Scot., H Ct Just’y), repr. in (1907) 1(2)
AJIL 526, 553 in f.: “[T]here is no such thing as a standard of international law extraneous to the do-
mestic law [...]. International law, [...], is the body of doctrine regarding the international rights and
duties of states which has been adopted and made part of the law of [the land]”

#2Cf. Christopher C. Joyner, International Law in the 21" Century: Rules for Global Governance
(Lanham MD: Rowman & Littlefield, 2005) 18 commenting upon Zouche’s contribution to the forma-
tion of traditional international juridical doctrines.
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Instead of a holistic conception of international law as the law of humankind
and the collective human associations therein,*”® bearing as its final telos the reali-
zation of humanity’s moral aspirations and imperative social necessities though the
State’s organizational cloak,** an inter-national law, a law between nations (States),
would ultimately be a law of minimal status, promoting greater autonomy and
self-regulation against visions of non-consensual ordering.*** From a value-oriented
and humanity-centred legal system, the construction of international law rendered
the human person irrelevant,?* and the separation between the domestic and the
international paramount.*” The substantive character of a norm was a by-product of
inter-state dialogue between practice and ideas, while —in disharmony with the very
concept of law- international law became a mere apparatus, an intellectual pool of
arguments at the disposal of States.”® As aptly opined, the legal norm retreated to
the arriére-plan, because the State was superior against all legal principles, almost as
if international law existed for the States, and not the States for international law.?*

Although the peak point of positivism was reached during the late 19" centu-
ry,”° supposedly it was Zouche," the first of the early positivists,”* that attempt-
ed to draw a more or less definite line between the inherent morality of the law
of nations and the strict adherence to moral-free rules as part of a new concept of
law amongst nations,” while endorsing a more mechanical concept of international

#3 Antonio Augusto Cangado Trindade, “Os Rumos do Direito Internacional Contemporaneo:
De um Jus inter Gentes a um Novo Jus Gentium no Século XXI” in idem, O Direito Internacional em um
Mundo em Transformagao: Ensaios 1976-2001 (Rio de Janeiro: Renovar, 2002) 1039 ef seq.

#4Jean Spiropoulos, “Uindividu et le droit international” (1929) 30 Recueil des Cours 192, 266.
#5Cf. Louis Henkin, Mythology 357 in f.

6 Antonio Augusto Cangado Trindade, “The Historical Recovery of the Human Person as Subject
of the Law Of Nations” (2012) 1(3) Cambridge J Intl & Comp. L 8, esp. 12-14.

#7Compare Clive Parry, The Sources and Evidences of International Law (Manchester/Dobbs Ferry
NY: Manchester University Press/Oceana Publications, 1965) 38.

8 Antonio Augusto Cangado Trindade, “The Voluntarist Conception of International Law:
A Re-Assessment” (1981) 59 Revue du droit international, de sciences diplomatiques & politiques 225.

#9Georg Jellinek, LEtat moderne et son droit (Georges Fardis tr.; Paris: V. Giard & E. Briére, 1911)
559-563.

»0Cf. Antoénio Augusto Cangado Trindade, “International Law for Humankind: Towards a New Jus
Gentium (I) - General Course on Public International Law” (2005) 316 Recueil des Cours 9, 45.

21 Thomas Erskine Holland, Studies in International Law (Oxford: Clarendon Press, 1898) 1 & fn(2).

22 Arthur Nussbaum, A Concise History of the Law of Nations (1** edn, New York: Macmillan Co,
1947) 122.

23 Cf. Oppenheim/Roxbugrh Intl L I (Ronald F. Roxbugh ed.; repr., 3 print., from 3* edn, London/
New York: Longmans, Green & Co 1920, Clark NJ: Lawbook Exchange, 2008) 103-104 [§54]; Wilhelm
G. Grewe, The Epochs of International Law (Michael Byers rev. & ed.; New York: Walter De Gruyter,
2000) 355 et seq.
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jurisprudence through abstraction and institutionalization.?** However, Zouche had
not departed from the jusnaturalistic tradition to such a degree that would effectuate
a proper rupture between moral reasoning and international jurisprudence.”®® On
the contrary, little had he added to the juxtaposition between the law of nations,
namely “[t]hat which natural reason has established among all men is respected by
all alike”, and law amongst nations properly so called, which comprises of the rules
“observed in common between princes or peoples of different nations*** stemming
from “common customs ...” as well as “.. anything upon which single nations agree

with other single nations, for example by compacts, conventions and treaties”.>”’

B. 2. b. (iii) Conceptualizing the Inter-national as the Inter-sovereign

The antithesis between natural reasoning and the inherent morality of interna-
tional law vis-a-vis positivistic lore and the construction of a definite doctrine on
the law inter gentes, moral-free and permeated by a predisposition towards formality
(as opposed to substance),”® can be properly understood by examining what came
to be identified as “international law”, a term coined by one of Zouche’s intellectual
descendants,” the renowned philosopher and jurist Jeremy Bentham.* The latter,
himself a disciple of Blackstone®' and a teacher to Austin,*? appears to be —according

»1See Alain Wijfells, “Early-Modern Scholarship on International Law” in Alexander
Orakhelashvili (ed.), Research Handbook on the Theory and History of International Law (Cheltenham
Glos./Northampton MA: Elgar Publishing, 2011) 23, 48.

% Alfred P. Rubin, Ethics and Authority 52; Stephen C. Neft, Jurisprudential Polyphony 305.
2¢Richard Zouche, Law between Nations 1 (Pt. 1, S. L., §1).
»71bid.,at 2 (Pt. I, S. I, §1in f.).

»$Harold J. Berman, “World Law” (1995) 18 Fordham Intl L] 1617; on the implications of the
antithetical relation between the benthamite concept of international law and current developments
within the international scenery, see the seminal article of Mark. W. Janis, “International Law?” (1991)
32(2) Harvard Intl L ] 363.

»9Cf. Oppenheim/Roxburgh Intl L T 104 [§54 in f.]; Thomas Erskine Holland, “Introduction”
in Richard Zouche, Iuris et Iudicii Fecialis Sive Iuris Gentes et Quaestionum de Eodem Explicatio,
Vol. I (Thomas Erskine Holland ed.; Washington DC: Carnegie Institution of Washington, 1911) i,
xiii; Mortimer N. S. Sellers, “International Legal Personality” (2005) 11 Ius Gentium 67, 71; Raphael
Domingo, The New Global Law 30; David Bucher, Limits of Ethics 88; Hidemi Suganami, “A Note on the
Origin of the Word ‘International™ (1978) 4 Brit. J Intl St. 226, 229-230ft. [henceforth A Note].

*0For the benthamite contribution to jurisprudence in general, see John MacDonell, Edward
Manson, (eds.), Great Jurists of the World (Boston MA: Little, Brown & Co, 1914) 532 et seq.

#1Cf. Mark W. Janis, “Blackstone and Bentham: The Law of Nations and International Law”
in idem, America and the Law of Nations 1776-1939 (Oxford/New York: Oxford University Press, 2010)
1, 2 [henceforth Blackstone and Bentham]; see also Richard A. Posner, “Blackstone and Bentham”
(1976) 19 ] L & Econ. 569.

#620n Bentham’s influence on Austin and the discipline of international law, see Amos S. Hershey,
The Essentials of International Organization (New York: MacMillan, 1927) 7 et seq.; Martti Koskenniemi,
Gentle Civilizer 34; more generally, see Myres S. McDougal, Harold D. Lasswell & W. Michael Reisman,
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to the mainstream account-*** not only the reformer of international jurisprudence,
but -more importantly- both the name-giver of inter-national law and the one who
had inspired legions of international lawyers ever since in employing formalist con-
ceptions within the ambit of the discipline.’* Bentham advocated for a utilitarian
approach towards the law governing the relations of several nations, thus attempt-
ing to transcend the natural law grounding of international law by eliminating the
appeal to humanity as a proper justification of international normativity.*® Instead
he considered international law’s codification as law between sovereigns a great de-
sideratum and a noble purpose that would once and for all deliver the science for
jusnaturalistic tautologies.”®® The utilitarian teleology of the benthamite conception
of international law has been subtly described by Koskenniemi:

For Bentham who famously coined the term “international law” to replace the
older “law of nations” the task was to project the search of the greatest utility of the
greatest number from the domestic to the international field.>”

Consequently, the benthamite international law possessed a certain telos and
some vision of progressivism.*®® However, the way in which the renowned scholar
articulated the new doctrine of international jurisprudence aimed at the abandon-
ment of not only natural thinking and the classical ipse-dixitisms of the jusnaturalis-
tic tradition,?” but also to the dismantling of humanity as both subject and purpose
of international normativity.?”

“Theories About International Law: Prologue to a Configurative Jurisprudence” (1968) 8 Virginia J Intl
Law 188 [henceforth McDougal/Lasswell, Jurisprudence].

263 Cf. Peter Malanczuk (ed.), Akehurst’s Modern Introduction to International Law (7" edn, London/
New York: Routledge, 1997) 1 [henceforth Akehurst/Malanczuk, Introduction]; Mark W. Janis, “Jere-
my Bentham and the Fashioning of ‘International Law™ (1984) 78(2) AJIL 405 [henceforth Bentham];
Brownlie/Crawford, Principles 3; Hidemi Suganami, A Note 226.

*4Jean d’Aspremont, Formalism 46.

65 See for instance Ernest Nys, “Notes inédites de Bentham sur le droit international” (1885) 1 LQR
225, 230 on Bentham’s critique against Vattel’s utilization of such reasoning.

*¢Jeremy Bentham in John Bowring (ed.), The Works of Jeremy Bentham, Vol. 10 (Edinburgh:
William Tate, 1843) 584 [henceforth Bowring].

%7See Martti Koskenniemi, “The Legacy of the Nineteenth Century” in David Armstrong (ed.),
Routledge Handbook of International Law (1% edn, London/New York: Routledge, 2009) 141, 146
(citations omitted).

28 McDougal/Lasswell, Jurisprudence 256.

29 Georg Schwarzenberger, “Benthams Contribution to International Law and Organisation”
in George W. Keeton, Georg Schwarzenberger (eds.), Jeremy Bentham and the Law: A Symposium
(London: Stevens & Sons, 1948) 152, 156.

#0For benthamite utilitarianism, the “greater good v. the greater pain formula” applied on the case of
international relations is comprised of maxims and instruction for the accomplishment of the general
utility amongst sovereigns in contrast with internal relations where the human person is the ultimate
seeker of the utilitarian telos. Cf. Jeremy Bentham, “Objects of International Law” being the first essay
of the benthamite Principles of International Law, a compilation of Bentham’s drafts and notes on inter-
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The latter was the core concept for the first British jurist who introduced the
law of nations to the common law tradition, i.e. Sir William Blackstone. This is the
reason why all benthamite studies on international law are bound to examine the
inter-textual dialogue between Bentham and Blackstone concerning the elements
of international law and the ambit of the respective norms.”! Blackstone, himself
one of the leading figures of English jurisprudence and generally common law, em-
ployed a strictly holistic (and partly constitutional) parlance vis-a-vis his ideal type
of the law of nations.”’? Promoting the unity of the legal system and the inextricable
linkage between the domestic and the international, he underlined the importance
of ensuring the incorporation of international normative ordering within the ambit
of municipal jurisprudence.?”?

The blackstonian law of nations existed for and because of humanity’s natural
inclination towards societal or —stated otherwise— collective formations,””* and it
was a law applicable upon both subjects and sovereigns,”” a law against which no
contrary municipal pronouncement was to be validly made, since it formed part of
the law of the realm.?”® Contrariwise, for Bentham, in law —much like elsewhere- the
international always seconds and flows from the domestic, being itself incomplete
and rudimentary.””” According to the authoritative definition of Blackstone which
prepared the way for the benthamite conceptualization of international law as a re-
buttal proper,””® this law of nations comprised:

national law and interstate relations, which appeared under the said title in 2 Bowring 535, 538 et seq.
[henceforth Jeremy Bentham, Objects].

271See Mark W. Janis, Bentham 405; idem, Blackstone and Bentham 2.

#72See in general Mark W. Janis, “North America: American Exceptionalism in International Law”
in Ox.HBHIL 525, 526-528.

#'The US Constitution [Article 6, cl. (2)] “supremacy clause” reflects this blackstonian doctrine;
see Anne Peters, “Supremacy Lost: International Law Meets Domestic Constitutional Law” (2009)
3 Vienna J Intl Const. L 170, 188 & fn(99).

74 William Blackstone, Commentaries on the Laws of England in Four Books, (2 Vols.) Vol. I/Books
I & II (George Sharswood ed.; Philadelphia PA: J. B. Lippincott Co, 1893), Bk. I at *43 [henceforth
Bl Comm.].

275 Cf. Mark W. Janis, Bentham 407.

76See Cottingtons Case of Divorce (1671) 2 Swanst. 242; compare Blackstone’s contentions
in Triquet et alt. v. Bath (1764) 3 Burr 1478, 1478-1479, surprisingly enough an early common law case
on immunities of foreign ambassadors’ servants.

277Qle Spiermann, International Legal Argument in the Permanent Court of International Justice:
The Rise of the International Judiciary (Cambridge: Cambridge University Press, 2005) 50 [henceforth
Argument]; compare Jeremy Bentham, Object in 2 Bowring 538-539.

78 See Mark W. Janis, Bentham 408 et seq.; the benthamite predisposition towards the blackstonian
concept is obvious even in his early works; see Jeremy Bentham, “A Fragment on Government, Being
An Examination of What is Delivered, on the Subject of Government in General in the Introduction to
Sir William Blackstone’s Commentaries” in Willfrid Harrison (ed.), A Fragment on Government: And
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[A] system of rules, deducible by natural reason, and established by universal
consent among the civilized inhabitants of the world; in order to decide all disputes,
[...], and to insure the observance of justice and good faith in that intercourse which
must frequently occur between two or more independent states, and the individuals
belonging to each.””

Blackstone’s law of nations was a real law applied before real courts by real law-
yers, to paraphrase Professor Janis’s observation.® It was a universal law, ground-
ed upon Reason and receiving its authority from the general consent of human-
kind.*®' It was a set of norms whose authority was derived from the universality of
its sources®? vis-a-vis domestic law as the direct order (normative edict) of a given
sovereign.?® The said sovereign orders may enforce or guarantee the enforcement of
obligations imposed by the law of nations, acting as a capstone for the international
system itself,?®* but they are not creative of them.?®

As a universal juridical concept, the law of nations was present since the very
first intercourse of different polities and, according to some authorities, it resisted
the attacks of benthamite and austinian positivism and found its way among the
sources of contemporary international law,*¢ the latter being itself —as aptly posed-
a “relative neologism’, a by-product of utilitarian positivism applied on the develop-
ment and function of foreign relations and international organization.® As a law of
humankind, the blackstonian law of nations was also a law of natural reason; thus
Bentham’s repudiation of the natural law components of the blackstonian concept
paved the way for the reestablishment of international law as a non-pertinent set of
norms, suitable for sovereigns but not for the peoples, a law that had little to do in/

an Introduction to the Principles of Morals and Legislation (Oxford: Basil Blackwell, 1948) 4 [§6], where
he referred to “a certain law of nations”.

294 Bl Comm. *66.

20 Mark W. Janis, Blackstone and Bentham; compare idem, Bentham 407.
21 Rafael Domingo, The New Global Law 47.

2824 Bl Comm. **66-67.

23 Ibid., Bk 1 at *45.

24 Enforcement is re-occurring subject within international legal scholarship; see for instance Gerald
G. Fitzmaurice, Authority/Enforcement 2 et seq.; Quincy Wright, “The Strengthening of International
Law” (1959) 88 Recueil des Cours 1, esp. 59 et seq.; Jost Delbriick, “The Impact of the Allocation of
International Law Enforcement Authority on the International Legal Order” in idem (ed.), Allocation of
Law Enforcement Authority in the International System (Berlin: Diincker & Humblot, 1995) 135.

254 Bl Comm. 67.
26 SW Africa Cases (Second Phase) [1966] IC] Rep. 250, 296 (Dissenting Opinion per Tanaka J.).

#"David ]. Bederman, International Law in Antiquity (Cambridge: Cambridge University Press,
2001) 14.
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for the domestic order, an isolated system of intercourse between States, enhancing
the divide between the public and the private, the domestic and the international.**

Bentham’s approach to the overall province of jurisprudence was a subjects-based
one.”® This point was highly overlooked by voices of authority who understood the
benthamite concept of international law as either a translation of the earlier jus
gentium,” or a sufficient analogy of domestic law.*! In reality, Bentham chose to
re-shape the notion and replace the older and much more coherent term (“law of
nations”)*”? simply to attune international law to his doctrinal approach towards ju-
risprudence in general.** All in all, the positivist project of international law was
erected upon the precept that extra-sovereign norms remain legal rules properly
so called for they aim at the regulation of the competing interests of sovereigns vol-
untarily subjected to their force, whilst non-state actors were only bound by their
sovereign’s commands.”* So, in effect, a benthamite vision of international ordering
could not have commenced from a different point than the nature of persons as
subjects of the law.

Bentham, taking advantage of the counterreformation’s shadow over the unity
of natural law,* was able to launch his polemic is an unwise manner, as Professor
Brierly had pointed out while discussing the ontology of jus naturale.”* According
to the early benthamite thought, the common concept of the law of nations was
a compound of different approaches, a nebulous construction between the legal sein
(is) and the juridical sollen (must be).”” Partly, it was —as Bentham observed- a set
of rules pertaining to “our old friend the Natural Law”; on the other hand, much of
its regulatory corpus stemmed from a plurality of consensual sources with different
names but the same meaning. In a likewise manner, the norm-creative subjects of

28 Cf. Mark W. Janis, “Individuals as Subjects of International Law” (1984) 17 Cornell Intl L] 61,
62-63ft. [henceforth Subjects]

#Jean d’Aspremont, “Cognitive Conflicts and the Making of International Law: From Empirical
Concord to Conceptual Discord in Legal Scholarship” (2013) 46 Vanderbilt J Trasnl L 1119, 1129-1130.

#0See Hidemi Suganami, A Note 230-231.
#'Herbert L. A. Hart, Concept 237 in f,; see also Mark W. Janis, Bentham 409 for an apt critique.

#2The authority of James Brown Scott [“The Legal Nature of International Law” (1907) 1(4) AJIL
831, at 831] remains overwhelming.

293 Cf. Mark W. Janis, Blackstone and Bentham 12.
#*Mark W. Janis, Subjects 371.

»Frederick Pollock, “History of the Law of Nature” (Pt. II) in idem, Essays in the Law (London:
Macmillan, 1922) 62.

»6James Leslie Brierly, The Law of Nations: An Introduction to the International Law of Peace (6™
edn, Oxford: Oxford University Press, 1963) 20-21.

27 Cf. Mark W. Janis, Blackstone and Bentham 10-11.
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the said law, although referred to by different names, were nothing more than sov-
ereign States.””

By promoting a formalist approach to the foundations of the legal discipline in
question, Bentham was able to construe his critique on the law of nations on the
dichotomy between the jusnaturalist and voluntarist sources of the system; conse-
quently, as the great philosopher observed, one may definitely answer that this con-
struction unfortunately named law of nations derives its rules either from another
branch of law or from instruments that are no law at all.*** Upon these very premises,
the later Bentham, as the fully developed utilitarian scholar with whom we are quite
familiar through his magnum opus on the Principles of Moral and Legislation, came
to reconceptualise the law of nations’ debate by coining the term, and ultimately the
discipline, anew. Elaborating earlier scholarly ideas*” on the proper reconstruction
of the discipline’s name,*! Bentham distinguished between transactions of individu-
al and of inter-sovereign nature. This division presupposed a prior repudiation of the
unitarian natural law concept, in which law is moral, and moral is law.

As aptly posed, the philosopher was not willing to embrace such an assumption,
and similarly he could not adopt a henistic approach towards normative ordering in
general.** To elaborate, these distinctions were counterparts of yet another dichoto-
my, namely the domestic/international dichotomy, itself a reinforced novelty of the
benthamite system.’® As part of his more general project on the construction of
a universal jurisprudence and a system of legal cosmopolitanism,*** Bentham denied
what he understood as an unlearned homogeny, disregarding the political quality
of legal subjects.* Distinguished by the said quality subjects may enter in transac-
tions either as public or private persons. Private persons, alongside with sovereigns
pursuing private enterprises, fall within the ambit of some municipal legal order.**

¥ Jeremy Bentham, A Comment on the Commentaries and A Fragment on Government (Herbert
L. A. Hart, James H. Burns eds.; 1*t edn, London: Athlone Press, 1977) 36.

2 Ibid., at 36-37.

3% According to his own accounts; see Jeremy Bentham, An Introduction to the Principles of Moral
and Legislation (Herbert L. A. Hart, James H. Burns eds., E Rosen intro; Oxford: Clarendon Press, 1996)
296 & fn(x) [henceforth Principles]. See also Mark W. Janis, Bentham 409 & fn(27); Ole Spiermann,
Argument 50; Rafael Domingo, The New Global Law 30.

¥ Namely Chancelor’s D’Agusseau distinction in his tenth meditation; see Henri Frangois
D’Agusseau, “Dixiéme Méditation” in M. Pardessus (ed.), (Euvres complétes du Chancelier D’Agusseau,
T. XIV (nouvelle edn, Paris: Fantin & Cie, 1819) 570, 601-602 & 606-607.

%92 Charles Covell, The Law of Nations in Political Thought: A Critical Survey from Vitoria to Hegel
(Basingstoke Hants./New York: Palgrave Macmillan, 2009) 138.

% Jeremy Bentham, Principles 296.

3 Cf. Georg Cavallar, Imperfect Cosmopolis: Studies in the History of International Legal Theory and
Cosmopolitan Ideas (Cardiff: University of Wales Press, 2011) 49 et seq.

305 Mark W. Janis, Bentham 236-240.

% Jeremy Bentham, Principles 296.
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As to the mutual transactions between sovereigns, Bentham created the term “inter-
national” to properly describe the set of legal norms governing the formation and
performance of rights and obligations, noting that:

The word international, it must be acknowledged, is a new one; though, it is
hoped, sufficiently analogous and intelligible. It is calculated to express, in a more
significant way, the branch of law which goes commonly under the name of the law
of nations: an appellation so uncharacteristic, that, were it not for the force of cus-
tom, it would seem rather to refer to internal jurisprudence.’”’

Thus the benthamite vision of an inter-sovereign and inter-national law came to
pass, ostracizing both the humanitarian and the jusnaturalistic component of inter-
national jurisprudence to the forum of moral philosophy, rather than that of legal
scholarship. Even though Bentham possessed a teleological project for his interna-
tional law,** the term itself paved the way to the erection of clear-cut boundaries
between the domestic sphere, where the individual and his moral predispositions
played a key-role to the formation of the law, and the international where the applied
legalist exegesis ultimately reinforced a system free of morals, solidifying the uniq-
uity of the nation State as building block of the world community.** Without mor-
al ordering and natural law doctrines, the problematic of hierarchy and ultimately
constitutionalization of the world at large must be grounded elsewhere, and that was
exactly what the international jurists attempted to effectuate.

B. 2. c. The International Constitutional Visions: Normativity and Hierarchy

As already shown, even if the international constitutional debate appears nebu-
lous though present through the ages of international law’s evolution,*® one might
have expected that the Lotus®'! and Wimbledon®'? legacy of sovereignty"* would have

N71bid., loc. cit. at fn(x).
% See Jeremy Bentham, Objects.

39 Cf. Steven Wheatley, The Democratic Legitimacy of International Law (Oxford/Portland OR: Hart
Publishing, 2010) 340.

310 A coherent historical narrative in Torkel Opsahl, “An ‘International Constitutional Law’?” (1961)
10(4) ICLQ 760.

3110n the authority of the Lotus approach of sovereignty and the international system, see Marti
Koskenniemi, Apology/Utopia 255-258.

312 Case of the SS “Wimbledon” (United Kingdom, France, Italy & Japan v. Germany), Judgment of
17 August 1923, [1923] PCIJ Rep. Series A No 1 at 22 et seq., and esp. 25 where the Court opined that
a general exception on due performance of a treaty obligation on grounds or a sovereignty reservation
would contravene “general considerations of highest order”; the said order was, according to the ma-
jority, the ability to enter into contractual regimes, restricting the exercise of State sovereignty, as both
a proof and an attribute of sovereignty ea ipsa.

3B Circular though it may be, the Wimbledon argumentation remained authoritative until our
times of multilevel interdependence. On a recent reiteration of the doctrine, see for instance Dispute
Regarding Navigational and Related Rights (Costa Rica v. Nicaragua), Judgment of 13 July 2009, [2009]
ICJ Rep. 213, 283 at [3] (Separate Opinion per Skotnikov J.); CCJ, Trinidad Cement Ltd v. Caribbean
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precluded any further development towards restructuring and/or surpassing the un-
societal exegesis of the westphalian order. However the truth is slightly different.
Even the benthamite concept of inter-sovereign law did not ultimately impede the
employment of constitutional parlance within international law and organization.
Some of the original visions placed in the epicentre the normative aspects of such
a process (as an epistemological convention, let us describe this branch as the nor-
mative international constitutional school) while others addressed the political and
cooperative function of international constitutional ordering (schematically world
order scholarship). In the present section we shall address both streams of thought
based on their common characteristics.

The normative international constitutional school shares many predecessors
with the world order scholarship.’'* A pioneer as it is until our days, the German
academia of international law commenced a process of articulation regarding con-
stitutional or world order doctrines as a corollary of monism,*"” a steadily defenced
position ever since,’'® and a wishful thought regarding the emancipation of what
was styled as “international constitutional law” from the general corpus of the jurid-
ical science.’”” However, the first actual use of the term “constitution” (Verfassung)
appears in a collective volume of the late on international jurisprudence edited by
Holtzendorft dealing with what appears to be the constitution of international law
and the fundamental principles of foreign relations law.*"® The title must not mislead
the reader; this magnum opus was about the laws of war and the legal framework
regulating the recourse to force amongst nations either on land or at sea with an
exhaustive expository on forms of warfare, reprisals, intervention, neutrality, and
the postliminy.*"

Later on Bridgman, writing on the threshold of the new century, recognized
that although international law has been developed without any reference to the
idea of a constitution, it presupposed one, and thus one could deductively induce
certain fundamental principles upon which the edifice of international organization

Community [2009] CCJ 2 (OJ) at [32]-[33]; cf. also ICTR (AC), Joined Cases Nos. ICTR 97-27-AR72
& ICTR 96-11-AR72, Ngeze & Nahimana v. Prosecutor, Decision of 5 September 2000 on Interlocutory
Appeals at [36] & fn(25) (regarding the obligation of UN member-States to cooperate with the Court to
the achievement of the purposes of international criminal justice).

*4On the interconnection of the two schools as separate doctrinal traditions of international
constitutional law, see Bardo Fassbender, UN Charter Constitution Chap. 2; idem, Meaning 312.

*1>Bardo Fassbender UN Charter Constitution 28; Torkel Opsahl (1961) 764.

316Cf. Armin von Bogdandy, “Constitutionalism in International Law: Comment on a Proposal
from Germany” (2006) 47(1) Harvard Intl L J 223, esp. 228.

*17Cf. Rudolf L. Bindschedler “Illusion und Wirklichkeit: Gegenwart und Zukunft des Volkerrechts”
(1959) 8 German YBIL 1, 10.

*8Franz von Holtzendorft (hrsg.), Handbuch des Volkerrechts: auf Grundlage europdischer
Staatspraxis, I1. Bd./Die volkerrechtliche Verfassung und Grundordnung der auswirtigen Staatsbeziehun-
gen (Hamburg: J. E Richter, 1887).

9See ibid. §201t., §38ft., §471t.,, §90ft., S1211f., §128ft., S171ff.
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can rest.*” Surprisingly enough, the latter author discovered his own vision of inter-
national constitutionalization within the laws of war, proclaiming such principles as
humanity, communication, commercial interaction and ultimately interdependence
and cooperation as the very first provisos of the unwritten constitution of the na-
tions.*?! In a different spirit, the interaction between constitutional norms bearing
some kind of international legal significance and general international law was ad-
dressed in a treatise of the early 1930s, authored by Boris Mirkine-Guetzévitch and
titled international constitutional law; the work was based on the idea of overstating
the importance of identified areas of coexistence between the two sectors of juris-
prudence (the international and the constitutional), while stressing the inexistence
of all direct forms of interaction or interrelation amongst them.*

B. 2. c. (i) The Pre-history and the Verdrossian Founding Vision

Mirkine-Guetzévitch’s linkage of international and constitutional parlance was
a direct critique to what can be called the ancestral doctrine of international consti-
tutionalism;** that is to say the verdrossian doctrine on the constitution of the inter-
national legal society. To most international constitutionalists the works of professor
Verdross act as the founding moment and the constitutive instrument of the disci-
pline’s basic structure and preliminary problematic.’* Verdross was a kelsenite,**

*0Raymond L. Bridgman, World Organization (Boston MA: Ginn & Co, 1905) 26 et seq. See
also idem, The First Book of World Law: A Compilation of the International Conventions to which the
Principal Nations are Signatory, with a Survey of their Significance (Boston MA: Ginn & Co, 1911) 1-2.
The latter work is also cited by Torkel Opsahl (1961) 761 & fn(5) as one of the first contributions to the
international constitutional scholarship.

2!See Articles I-IV in Raymond L. Bridgman, World Organization 26-31.

322Boris Mirkine-Guetzévitch, Droit constitutionnel international (Paris: Sirey, 1933) 7 et seq. In the
same line, see also idem, “Droit international et droit constitutionnel” (1931) 38 Recueil des Cours 307,
311 et seq.

323 Cf. Boris Mirkine-Guetzévitch (1933) 7-10.

3% See —indicatively- Bardo Fassbender, UN Charter 541-544; idem, UN Charter Constitution
28-36; idem, Meaning 312; Anne Peters, “Compensatory Constitutionalism: The Function and Potential
of Fundamental International Norms and Structures” (2006) 19 Leiden ] Intl L 579, 580 [henceforth
Compensatory Constitutionalism]; idem, “Global Constitutionalism Revisited” (2005) 11 Intl L Theory
39, 40; Erika de Wet, Emergence of Values 612; idem, Intl Const. Order; Andreas L. Paulus, International
Legal System 72. See also Thomas Kleinlein, “Alfred Verdross as a Founding Father of International
Constitutionalism?” (2012) 2 Goettingen J Intl L 385 [henceforth Verdross]; idem, Thomas Kleinlein,
Konstitutionalisierung im Volkerrecht: Konstruktion und Elemente einer idealistischen Vilkerrechtslehre
(Heidelberg: Springer Verlag, 2012) 157 et seq. [henceforth K/VR].

325Gee for instance Robert Walter, “Die Rechtslehren von Kelsen und Verdrof$ unter besonderer
Beriicksichtigung des Volkerrechts” in idem, Clemens Jabloner & Klaus Zeleny (hrsg.), Hans Kelsen
und das Volkerrecht: Ergebnisse eines Internationalen Symposiums in Wien (1.-2. April 2004) (Wien:
Manz’sche Verlags- & Universitdtsbuchhandlung, 2004) 37.
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a member of the Vienna school*** and —until the very end- a Grundnorm seeker.’”
Alongside with Professor Scelle,’”® they actually erected the original doctrine of in-
ternational constitutionalism, conveniently enough (for the purposes of the present
essay) offering us some insight on the collision of constitutional paradigms and the
plurality of constitutional visions. A particular reason why modern international
constitutionalists tend to resort to the verdrossian authority lies within the liberal
and pluralist understanding of his multi-dimensional constitutional vision.*® Fur-
thermore, it must not come as a surprise that, more or less, the basic parameters of
the problematic remain unchanged since the very first articulations of the verdros-
sian doctrine. So by following the evolution of professor Verdrosss thought, one may
understand in its totality the stakes and perils of modern day international constitu-
tional thought.’*

Verdross’s vision on the international law’s constitutional norms is characterized
by a vast diversity given the different phases of world history and international or-
ganization’s evolution that his work covered. Originally, the verdrossian constitution
was a parallel to the kelsenian basic rule,* a norm equivalent to the fons validitatis
of the whole international legal order.** This vision can be properly called the delim-
iting or structural approach,”? were the constitutional parlance was used as an alter-
native articulation of the Grundnorm. It comprised of norms delimiting the territo-
rial, personal and material ambit of the domestic legal orders,** while proscribing
norm-creative types and processes through which positive law rules can be brought
into normative existence, thus erecting a sustainable framework for the institutional
evolution of the international system.*> Consequently, the very first doctrinal con-
templations of Verdross were identified with an intensive quest for universality and

326 Cf. Josef L. Kunz, “The ‘Vienna School’ and International Law” (1934) NYULQR 370, 393.

37 Cf. Verdross, Verfassung v; idem, Die Einheit des rechtlichen Weltbildes auf Grundlage der
Volkerrechtsverfassung (Tiibingen: J. C. B. Mohr, 1923) 59 [henceforth Einheit]; idem, Fondement esp.
262 et seq.; idem, VR (mitarb. v. Karl Zemanek & Stephan Verosta; 5. neubearb. & erw. Aufl., Wien:
Springer Verlag, 1964) 24 [henceforth Verdross/Zemanek, VR].

*Bardo Fassbender, UN Charter Constitution 71 et seq., briefly discussing Scelle’s contribution.
2 Cf. Thomas Kleinlein, K/VR 192 et seq.

390n the overall importance of Verdrosss contribution to the development and re-formation
of international jurisprudence, see Bruno Simma, “The Contribution of Alfred Verdross to the Theory
of International Law” (1995) 6 EJIL 33 [henceforth Contribution].

331 Alfred Verdross, Einheit 59; idem, Verfassung v.
*2Hans Kelsen, Pure Theory 193 et seq.

333 Cf. Thomas Kleinlein, Verdross 390.

334 Alfred Verdross, Einheit 126-127.

33 1bid.; see also Ramse A. Wessel, “The Multilevel Constitution of European Foreign Relations”
in Transnl. Constitutionalism 160, 161.
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the discovery of an objective foundation for international law beyond subjectivity
and/or voluntarism.**

Abandoning the early constitutional vision of the westphalian sovereignty as the
Grundlage of the international legal community, Verdross construed his constitu-
tional exegesis based on a fundamental hypothesis, namely the unity and supremacy
of the international legal order as a socio-juridical, normative and moral construc-
tion.”® The communitarian exegesis of the world order, provided by the early stoic
jusnaturalistic philosophical tradition,*** was transformed by Verdross to an ethical
foundation and a moral telos for the establishment of orders and hierarchies within
the system,* acting also as the ultimate justification of its existence; to employ the
verdrossian wording:

Modern international law is a unitary system. Its norms, it is true, are not all
universal. There are also rules of a particular character, and amongst them norms
of continental nature. However, these rules having a limited bearing are grounded
upon the universal law. So there exists a real escalation [meaning hierarchy], a kind
of gradation between the different groups of modern international law.*!

According to Verdross only those who have understood that the Universe is a co-
herent order in which Law has a specific task to perform can understand both the
ontology and the teleology of Law.*** In harmony with his basic understanding of the
function of natural law within the international order,*”® the brilliant savant recog-
nized several norms pertaining to what he called the necessary constitutional law of
the nations, which is also sub-structural, meaning that it is used to define both the
norm-creative and norm-addressing actors, and furthermore the legislative process-

¢ Antonio Truyol y Serra, “La Filosofia del Derecho intemacional de Alfredo von Verdross
y la Superacion del Positivismo jundico” (1945) XC RGLJ 499.

337 Alfred Verdross, “Zur Konstruktion des Vélkerrecht” (1914) 8 ZV 329, esp. 341-342.

38 Cf. Alfred Verdross, Verfassung v; idem, Fondement 251-261, 286. See also Antonio Truyol
y Serra, “Verdross et la théorie du droit” (1994) 5 EJIL 55, esp. 56-58 [henceforth Théorie].

*For the importance of the stoic tradition as a philosophical underpinning of Founders’
international legal scholarship, see Daniel Schwartz, “Grotius on the Moral Standing of the Society
of Nations” (2012) 14 JHIL 123; compare also Alex Mills, “The Private History of International
Law” (2006) 55 ICLQ 1, 5 et seq. and E S. Ruddy, “The Origin and Development of the Concept of
International Law” (1968) 7 Columbia J Transnl L 235.

MCf. Alfred Verdross, Abendlindische Rechtsphilosophie: Thre Grundlagen und Hauptprobleme
in geschichtlicher Schau (2. erw. & neuberb. Aufl., Wien: Springer Verlag, 1963).

341 Alfred Verdross, Fondement 251-252.

2 Alfred Verdross, VR (1. Aufl., Wien: Julius Springer Verlag, 1937) 37, quoted in Antonio Truyol
y Serra, Théorie 58.

3 See his ultimate publication in collaboration with professor Kock, and especially the conclusive
remarks on the persisting importance of natural law thinking within international jurisprudence;
Alfred Verdross, Heribert F. Kock, “Natural Law: The Tradition of Universal Reason and Authority”
in Macdonald/Johnston, Structure and Process 17, 42 in f. [citing Populorum Progresso (1967) 59 AAS
257, the Encyclical of the late pontiff Paul VI].
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es within the international community including the primary norms prescribing the
substantive limits of the regular rules’ content.*** He also identified some substantive
rules of constitutional (hierarchically superior) nature, as those enshrined within
Article 2 of the UN Charter, and several world order treaties.** Finally, he addressed
the notion of international constitutional law in historical perspective, discerning
its conventional and customary emanations from its original normative core, the
atypical consensus of the World Powers during the primordial era of international
law’s evolutionary course, thus establishing an indirect link between constitutional
parlances and natural law doctrines.**

Presenting himself as the direct predecessor of those scholars who advocate for
the constitutional character of the UN Charter,> Verdross has addressed the con-
stitutional nature of the said international instrument on various occasions. Much
like professor Lauterpacht’s opinion on higher law instruments of international or-
ganization,*® the verdrossian narrative sagaciously recognized the importance of the
Charter for the re-constitution of the international system. The classical points of
departure regarding the constitutional functions of the Charter are based on the
extra-conventional application of the Charter obligations under Article 2(6),**

4 Alfred Verdross, Die Quellen des universellen Volkerrechts: Eine Einfiihrung (Freiburg Br.:
Rombach, 1973) 20 et seq. [henceforth Quellen]

5 Ibid. at 31 et seq.

346 Ibid. at 20-21. See also Alfred Verdross, Bruno Simma, Universelles Volkerrecht: Theorie und
Praxis (3. vollig neubearb. Aufl., Berlin: Duncker & Humblot, 1984) esp. §§75-76 [henceforth Verdross/
Simma, Univ.VR].

**7See —indicatively— Bardo Fassebender, UN Charter & UN Charter Constitution; Bruno Simma,
“From Bilateralism to Community Interests in International Law” (1994) 250 Recueil des Cours 217,
262; see also See also Pierre-Marie Dupuy, “The Constitutional Dimension of the Charter of the United
Nations Revisited” (1997) 1 Max Planck UNYB 1; amongst the first to employ constitutional parlance
vis-a-vis the Charter was professor Blaine Sloan in “The United Nations Charter as a Constitution”
(1989) 1 Pace YBIL 61; possibly some forty years earlier the issue was directly touched by professor
Alf Ross in his seminal work The Constitution of the United Nations: Analysis of Structure and Function
(repr. from 1950 edn, Clark NJ: Lawbook Exchange, 2008) esp. 30-40 (examining the possibility
of world order treaty forming part of a world order constitution). A relevant narrative from a political-
philosophical perspective in Robert Maynard Hutchins, “The Constitutional Foundations on World
Order” reprinted in University of Denver, Social Science Foundation (ed.), Foundations for World Order
(Denver CO: University of Denver Press, 1949) 95. From the Hellenic scholarship of international law
and organization, see Miltiadis Sarigiannidis, The Charter of the United Nations as a Legal Foundation
(Athens/Thessaloniki: Sakkoulas Publications, 2009) (in Greek).

8 See Hersch Lauterpacht, Covenant 58, 65. See also Christine Schwobel, Global Constitutionalism
81-82.

3 Charter of the United Nations (UN Charter), 26 June 1945, 1 UNTS 16 - Article 2(6):
The Organization shall ensure that states which are not Members of the United Nations act in accordance
with these Principles so far as may be necessary for the maintenance of international peace and security.
See also Bruno Simma, Daniel-Erasmus Khan, Georg Nolte & Andreas L. Paulus, The Charter of the
United Nations: A Commentary (3" edn, Oxford: Oxford University Press, 2012), Article 2(6) and esp.
§§72-73.
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the powers of the Security Council (SC) prescribed by Chapter VII and the con-
flict-of-contractual-regimes norm enshrined under Article 103 of the Charter.**
Originally, Verdross was quite reluctant concerning the constitutional function of
the Charter’s predecessor, namely the Covenant of the League of Nations; regard-
ing specifically the League, the learned scholar was of the opinion that it acted as
a solidifying block of constitutionalization, establishing a partial though coherent
community within the general international legal society.’> Later on, he addressed
the Covenant in constitutional parlance accepting its nature as the very first consti-
tutional instrument of international law.*>

On the function of the Charter he was equally tentative.’> Initially, since the
participatory basis of the Organization was limited, the Charter was no more than
a treaty of special status within General International Law, prevailing vis-a-vis the
later on issues pertaining to peace and security.** Its supremacy, however, was not of
only positive legal nature but of moral and political radiance,* an anticipated world
constitution that could be upgraded to a full power constitutional instrument, if and
when universal participation in the Organization was to become effective.”® It is
worth mentioning that Verdross was the first to employ a moral and legal interpreta-
tion of Article 103 pointing out that the character of the Charter, as basic law for the
whole international community,*” should be understood non only in a strictly hier-
archical manner, but also as a political collective regime grounded upon the exercise
of sovereign responsibility concerning the Great Powers, holding permanent mem-
ber status within the SC, which -by assuming the role of the guardian and trustee of
the world security- established, alongside with the other founding minor Powers, an
objective regime.*® The said regime, pursuant to the verdrossian exegesis, was solid-
ified upon the persistent normativity of General International Law, which was thus

30UN Charter - Article 103: In the event of a conflict between the obligations of the Members of the
United Nations under the present Charter and their obligations under any other international agreement,
their obligations under the present Charter shall prevail. See Jean-Marc Thouvenin, “Larticle 103”
in Jean-Pierre Cot & Alain Pellet (eds.), La Charte des Nations Unies: Commentaire Article par Article
(Paris: Economica, 2005).

! Alfred Verdross, Verfassung 97.
32 Alfred Verdross, Quellen 21.
3 See Bardo Fassbender, UN Charter Constitution 31 et seq.

34 Alfred Verdross, “General International Law and the United Nations Charter” (1954) 30(3) Intl
Affaires 342, 347 [henceforth GIL/Charter].

35 Thomas Kleinlein, Verdross 392-393.
3¢ Alfred Verdross, Quellen 21, 35.

*7For the evolution of the verdrossian scheme of the “Charter qua constitution’, see Bardo
Fassbender, “Rediscovering a Forgotten Constitution: Notes on the Place of the UN Charter in the
International Legal Order” in Dunoft/Trachtman, Ruling 133, 136-137.

358 Alfred Verdross, GIL/Charter 347-348.

61



identified as the fons validitatis, i.e. the constitution of the UN constitution.* Later
on the Charter was to be upgraded to a full scale international constitutional docu-
ment,*® albeit not achieving the status of universal basic law.**' Interestingly enough
the founder of the international constitutional discourse find no trouble identifying
jus cogens norms as part of the so-called necessary constitutional law of nations.*
To those who might question the scope and content of such a juridical concept,*
known to its major part as a special institution of the law of treaties, the founder
proper** of the notion replies:

The international law of jus cogens does not coincide with the universal law. On
the contrary, the most universal norms of international law are dispositive nature,
i.e., they only apply if the parties have not agreed otherwise. Thus, the diplomatic
privileges and immunities are based on originally general international law, but not
on jus cogens, since States themselves restrict these rights or even can exist without
them. Likewise, a State could waive its compensation [owed to it] for the suffering of
a serious violation of international law, even though States are obliged under inter-
national law to make amends for the injurious actions committed by them. By rec-
ognizing a jus cogens breach as nullity and termination basis of international treaties
the Vienna Convention, however, does not exhaust the meaning of the peremptory
law [...].3®

B. 2. c. (ii) From Treaty Law to the Foundation of International Legal
Organization

Most of the time scholars exploring the nature of jus cogens tend to emphasize its
historic evolution from something doctrinal, abstract or philosophical to something
ontologically different, a preponderate part of international organization.’*® How-

39 Ibid. at 342.
30 Verdross/Zemanek, VR (1964) 36.

¥ Verdross/Simma, 'Univ. VR (1. Aufl,, Berlin: Duncker & Humblot, 1976) 80 et seq. See also
Alfred Verdross, “Entstehungsweisen und Geltungsgrund des universellen volkerrechtlichen
Gewohnheitsrechts” (1969) 29 ZaoRV 635, 652-653.

302 Alfred Verdross, Quellen 21.

3 See for instance Georg Schwarzenberger, “International Jus Cogens?“ (1965) 43 Texas LR 455;
Anthony D’Amato, “It’s a Bird, It’s a Plane, It’s Jus Cogens!” (1990) 6(1) Connecticut J Intl L 1. For the
negators of jus cogens, see Antonio Gémez Robledo, “Le ius cogens international: sa génese, sa nature,
ses function” (1981) 172 Recueil des Cours 9, 69 et seq. [henceforth Le ius cogens].

364 Alfred Verdross, “Anfechtbare und nichtige Staatsvertrdge“ (1935) 15 Z6R 289; idem, “Forbidden
Treaties in International Law: Comments on Professor Garner’s Report on “The Law of Treaties”
(1937) 31(4) AJIL 571 [henceforth Forbidden Treaties]; idem, “Jus Dispositivum and Jus Cogens
in International Law” (1966) 60(1) AJIL 55. See also Bruno Simma, Contribution.

> Verdross/Simma, 2Univ. VR (2. Auflage, Berlin: Duncker & Humblot, 1981) 287.

6 Eric Suy, “The Concept of Tus Cogens’ in Public International Law” [henceforth The Concept]
in Carnegie Endowment for International Peace (ed.), The Concept of Jus Cogens in International Law,
Vol. I1/Papers and Proceedings (Geneva: European Centre of the Carnegie Endowment for International
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ever, the conceptual underpinning of jus cogens is —actually- a simplistic one. As an
instrument of international public order,’” it comprises such norms and principles,
pertaining to General International Law which are so important and compelling®*®
that they are identified by the international community as bases of invalidity re-
garding all existent ordinary international rules, either conventional, customary or
else.® According to Quadri’s lucid observation, given the evolution of the interna-
tional legal community, nothing impedes us of talking about an international public
order in the sense of public international law, namely a group of obligatory rules
(jus cogens) which efface all contrary norms either of customary or of conventional/
contractual origin.””

However, the way in which this particular typology of international norms
evolved from an almost forgotten point of treaty law*”' to the normative verification

Peace, 1967) 17 et seq.; Levan Alexidze, “Legal Nature of Jus Cogens in Contemporary International
Law” (1981) 172 Recueil des Cours 227 et seq. [henceforth Legal Nature]; Antonio Gémez Robledo,
Le ius cogens 9 et seq.; Robert Kolb, “Observation sur lévolution du concept de jus cogens” (2009)
113(4) 837; Karl Zemanek, “The Metamorphosis of Jus Cogens: From an Institution of Treaty Law to
the Bedrock of the International Legal Order?” [henceforth The Metamorphosis] in Enzo Cannizzaro
(ed.), The Law of Treaties beyond the Vienna Convention (Oxford: Oxford University Press, 2011) 381 et
seq. [henceforth The Law of Treaties Beyond].

*"Hermann Mosler, International Society RAC 34; Christos L. Rozakis, The Concept of Jus Cogens
in the Law of Treaties (Amsterdam/New York: North-Holland Publishing Co, 1976) 11-29 [henceforth
The Concept of Jus Cogens]; Alexander Orakhelashvili, Peremptory Norms in International Law (Oxford:
Oxford University Press, 2008) 11 et seq.

368 Compare the definition of jus cogens adopted by the Parliamentary Inter-party Committee to
Promote the Claims on the German (WWII) Reparations, Restitution the Nazi Occupation Loan & the
Claiming of the Stolen Archaeological Treasures of the Hellenic Republic in its Final Report (Parliament
of the Hellenic Republic, December 2016) at 74 & fn(5), citing as Expert’s Opinion the author’s thesis
titled “Jurisdictional Immunities of the State in the Era of International Peremptory Law: From the
Westphalian Construction to the Communitarian Conception” (Thessaloniki: Aristotle University
of Thessaloniki/Thesis, 2014) (in Greek): [...] substantive principles and rules that[,] based on their
nature, position and function[,] are of paramount importance for the survival of the international
system, while their application, overpowering all contrary legal acts, is far to important to be entrusted
to the will of the interested States.

3% Gerald G. Fitzmaurice, “The General Principles of International Law Considered From the
Standpoint of the Rule of Law”(1957) 92 Recueil des Cours 1, 120-122 & 125-126; Arnold D. MacNair,
The Law of Treaties (Oxford: Clarendon Press, 1961) 214-215; Hans Kelsen, Principles (Robert W.
Tucker ed.; 2" edn, New York: Holt, Reinhart & Winston, 1966) 483; Egon Schwelb, “Some Aspects
of International Jus Cogens as Formulated by the International Law Commission” (1967) 61(4) AJIL
946, 949 et seq.; Taslim O. Elias, The Modern Law of Treaties (Leiden: A. W. Sijthoff, 1974) 117; Jerzy
Sztucki, Jus Cogens and the Vienna Convention on the Law of Treaties: A Critical Appraisal (Vienna/
New York: Springer Verlag, 1974) 6 et seq.; lan Sinclair, The Vienna Convention on the Law of Treaties (2™
edn, Manchester: Manchester University Press, 1984) 203 et seq. [henceforth Vienna Convention]; Alfred
Verdross, Jus Dispositivum/Jus Cogens 55; Christos L. Rozakis, The Concept of Jus Cogens 19; Myres
S. McDougal & alt., Human Rights and World Public Order 338 et seq.; Akehurst/Malanczuk, Introduction 31.

70 Roland Quadri, “Cours général de droit international public” (1964) 113 Recueil des Cours 237, 335.
' Karl Zemanek, The Metamorphosis 391-393.
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of a cosmopolitan world order*’? or —even- the modern quasi-constitution of the
international community,*” remains an ambiguous question, if not an unsolved rid-
dle. It is a mere truism that the concept was from its very beginning closely related
to a somewhat rudimentary or embryonic vision of a world order where States could
participate but would not claim the be the protagonists of the norm-creative process
and the fundamental block of international organization.””* Thus, the foundational
character of jus cogens appears to be a persistent spectre under which the whole
concept can be understood and interpreted;*” evidently, up until our days jus cogens
remains both foundational, for both emancipating international law from horizon-
tality and attributing a direct or pervasive effect to those values previously possess-
ing only a moral standing, and nebulous since common utility cannot be understood
on henistic terms.”*

For the pioneers of the international jurisprudential lore, jus cogens was public
order-oriented in its essence,”’” pervasive,’”® contra-voluntaristic,”® and primary for
the evolution of international system’s organization and function; to the UN General
Assembly Sixth Committee’s own parlance, the emergence of jus cogens norms with-
in positive international law attributed greatly to the evolution of both the UN sys-
tem and the world order, in general. ** It must be also pointed out that in the opinion
of the Sixth Committee the function of Article 103 of the UN Charter had actual-

2Cf. Asif Hameed, “Unravelling the Mystery of Jus Cogens in International Law” (2014) 84(1)
BYBIL 52, 76 et seq.

73 Alexander Orakhelashvili, Peremptory Norms 1; idem, “Peremptory Norms as an Aspect
of Constitutionalisation in the International Legal System” in Morly Frishman, Sam Muller (eds.),
The Dynamics of Constitutionalism in the Age of Globalisation (The Hague: Hague Academic Press/
T. M. C. Asser Press, 2010) 153 [henceforth Aspect of Constitutionalisation].

7*Gordon A. Christenson, “Jus Cogens: Guarding Interests Fundamental to International Society”
(1988) 28 Virginia J Intl L 585, 587 [henceforth Fundamental Interests].

5 Cf. Eric Suy, The Concept 18.

376 According to Myres S. McDougal, Harold D. Lasswell, “The Identification and Appraisal of Diverse
Systems of Public Order” (1959) 53(1) AJIL 1, 28, any scholarly attempt of reconstructing the doctrines
of international law as the fons of world order (such as the articulation of jus cogens norms) must:
[I]nvent and recommend the authority structures and functions (principles and procedures) necessary
to a world public order that harmonizes with the growing aspirations of the overwhelming numbers
of the peoples of the globe and is in accord with the proclaimed values of human dignity enunciated
by the moral leaders of mankind.

377 See for instance ILC, “Report on the Law of Treaties by Mr. H. Lauterpacht, Special Rapporteur”,
UN Doc. A/CN.4/63 in (1953) IT YBILC 90, 154-156.

SILC, “Third Report on the Law of Treaties by Mr. G. G. Fitzmaurice, Special Rapporteur”,
UN Doc. A/CN.4/115 & Corr.1 in (1958) II YBILC 20, 40.

79 Cf. ILC, “Second Report on the Law of Treaties, by Sir Humphrey Waldock, Special Rapporteur”,
UN Doc. A/CN.4/156 & Add.1-3 in (1963) IT YBILC 36, 52.

BOUNGA, “Report of the Sixth Committee” (6 November 1963; 81+ Session), UN Doc. A/5601 repr.
in [1963] (Pt. II) UNJur.YB 58, 62 at [18].
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ly reinforced and further promoted the development of international jus cogens.®®!
Nevertheless, even the early constitutional voices advocating for the importance of
the said norm (Article 103) regulating possible conflicts between international re-
gimes, had recognized the structural importance of international jus cogens as an in-
strument of re-envisaging the international system, beyond the primacy of the souv-
eraineté sauvage and towards a normative construction of human-centred values.**
Adding to the latter, Verdross, in his seminal article on the concept of “forbidden
treaties”, argued that no juridical order can sanction the execution and performance
of contractual agreements between two ore more legal subjects, which are in obvious
contradiction to the basic moral precepts of a certain community, thus implying the
natural or ethical grounding of jus cogens norms.*®® Furthermore, according to the
verdrossian vision, every legal order has its roots in the ethics of a certain commu-
nity, and it cannot be properly understood apart from its moral foundations.** So,
in effect, peremptory law was not only pervasive, primary and hierarchical but also
morally grounded. Furthermore it was —compared with the original linkage between
international law and the roman private law- a much more coherently projected
public law.

As Zemanek has aptly opined, the ILC’s notion of jus cogens, and ultimately
the concept adopted by the VCLT regime, is not only reminiscent of, but -a forti-
ori- a direct descendant of, the late Roman law dichotomy between jus publicum,
as absolute and non-derogable,*® and jus civilis, which was dispositive and variable
depending on the will of the contracting parties.”®® Given the bitter experience of
WWIL* and the gradual awakening of the international community vis-a-vis the
protection of fundamental moral values pertaining to both humanity and necessity

BLIbid. loc cit.

#2Cf. Ronald St. J. MacDonald, “Fundamental Norms in Contemporary International Law” (1987)
25 Canadian YBIL 115, 134: “[T]he essence of the jus cogens doctrine is the recognition of the need to
establish common values and standards which will have precedence over state sovereignty and which
will accordingly restructure international society”.

383 Alfred Verdross, Forbidden Treaties 572.

¥1Gordon A. Christenson, Fundamental Interests 239; cf. Jorg Kammerhofer, Uncertainty in the
Law: A Kelsenian Perspective (London/New York: Routledge, 2011) 212 et seq.

#5Cf. Levan Alexidze, Legal Nature 233; lan Sinclair, Vienna Convention 203; Dinah Shelton,
Relative Normativity 145 & fn(16), referring to D.2.14.38 (Papinianus).

386 Karl Zemanek, The Metamorphosis 382.

#7Cf. UN Conference on the Law of Treaties (Vienna, 26 March - 24 May 1968; 1 Session),
UN Doc. A/Conf. 39/11, at 297 (Lebanese Representative): For the first time in history, almost all jurists
and almost all States were agreed in recognizing the existence of a number of fundamental norms
of international law from which no derogation was permitted, and on which the organization of
international society was based. The norms of jus cogens had a long history but had crystallized only
after the Second World War. In spite of ideological difficulties, a shared philosophy of values was now
emerging, and the trend had been sharply accelerated by the growth of international organizations
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of preserving peace and stability,**® the validating effect of jus cogens developed an
important potential.*® By prescribing the limits of States’ contractual freedom (as
a mechanism) and by enshrining with utmost normative validity certain fundamen-
tal values, necessary for the perpetuation of the system, it became the primary nor-
mative platform for re-organizing the international legal system.*® Thus jus cogens
established itself not only as the law of all laws, but also a collective mechanism of
control and enforcement — what can be aptly described as the international consti-
tutional law of the world at large. To employ the domestic analogy, as a municipal
court has once opined:

There are not two systems of law each dealing with the same subject matter, each
having similar requirements, each operating in its own field with its own highest
court. There is only one system of law. It is shaped by the Constitution which is the
supreme law, and all law, including the common law, derives its force from the Con-
stitution and is subject to constitutional control.*”!

Despite its inherent morality,* jus cogens have been attested as the measure of
validity of almost all juridical rules either customary, conventional or otherwise for-
mulated,®? but also as the ultimate normative criterion for the conduct of interna-
tional relations in institutionalized context. For instance, according to the well-cel-
ebrated dictum of the ICTY, under international constitutional law even the UN SC
is not legibus solutum.** Being itself a political organ of the UN, it is bound to com-
ply with the principle of legality, acting within the framework of the law, and more

%8 See Dinah Shelton, “Normative Hierarchy in International Law” (2006) 100(2) AJIL 291, 297.
% Compare Christopher A. Ford, “Adjudicating Jus Cogens” (1994) 13(1) Wisconsin Intl L] 145, 149.
***Michael Byers, Conceptualizing 219-220.

¥1See Pharmaceutical Manufacturers Association of South Africa et alt.: In Re Ex Parte President of
the Republic of South Africa and Others (CCT31/99) [2000] ZACC 1, 2000 (3) BCLR 241 (25 February
2000) at [44].

*2Moral law can develop several positive legal effects, even of a compelling nature; cf. Reservations
to the Convention on the Prevention and Punishment of the Crime of Genocide, Advisory Opinion of 28
May 1951, [1951] ICJ Rep. 15, 23.

3 Eric Suy, The Concept 70-76; Giorgio Gaja, ‘Jus Cogens Beyond the Vienna Convention’ (1981)
Recueildes Cours172271,284 &290 et seq.; John Dugard, Recognition and the United Nations (Cambridge:
Grotius Publications, 1987) 141-142; Lauri Hannikainen, Peremptory Norms (Jus Cogens) in International
Law: Historical Development, Criteria, Present Status (Helsinki: Finnish Lawyer’s Publishing, 1988) 6-7;
Enzo Canizzaro, “A Higher Law for Treaties” in The Law of Treaties Beyond 425 et seq.; Karl Zemanek,
The Metamorphosis 391-396. See also ILC, “Guiding Principles Applicable to Unilateral Declarations of
States Capable of Creating Legal Obligations, with Commentaries thereto” being part of the “Report of
the International Law Commission on the Work of its 78" Session (1 May/9 June & 3 July/11 August
2006)” GAOR Suppl. No 10 (61 Sess.), UN Doc. A/61/10, at Guiding Principle No 8 & cmt. attached
thereto.

FICTY (AC), Case No T-94-1-AR72, Prosecutor v. Dusko Tadic¢ a/k/a Dule, Decision of 2 October
1995 on the Defence Motion for Interlocutory Appeal on Jurisdiction at [28].
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importantly the Charter.** Building upon this presumption, it has been argued by
certain commentators that even the highest emanations of international normativity
in the institutional level, namely the Council’s Resolutions under Chapter VII of the
Charter, can be reviewed against the edicts of peremptory law, whose ambit is thus
construed in truly universal terms.**® Referring to such a possibility, judge ad hoc
Elihu Lauterpacht pointed out in an early phase of the Bosnian Genocide Case that:

The relief which Article 103 of the Charter may give the Security Council in case
of conflict between one of its decisions and an operative treaty obligation cannot
—as a matter of simple hierarchy of norms- extend to a conflict between a Security
Council resolution and jus cogens.*”

It goes without saying that this is the case when the Council is dealing with
matters pertaining to the implementation of genocidal policies, and the dictum ex-
actly aimed at highlighting that the SC cannot validly sanction the execution of acts
of genocide. Given that fact that such a choice would be absolutely precluded on
grounds of legality as well as policy, a conflict between jus cogens and the SC resolu-
tions cannot be envisaged in absolute terms. Even in the case of the Kadi saga,’*® the
CJEU preferred the internalization of international law*” and the indirect revision of
the Council’s Regulation adopting the Union’s legal order to the SC measures,*” rath-
er than embarking on a direct control of the SC mandatory acts under Chapter VII
of the Charter, based on the obiter of the General Court’s prior jurisprudence on the
matter.*”! Despite the fact that the ongoing scholarly debate comments with approval
the possibility of invalidating a SC resolution contravening peremptory norms, such

¥ Cf. Conditions for Admission of a State to Membership in the United Nations (Article 4 of the
Charter), Advisory Opinion of 28 May 1948, [1948] ICJ Rep. 57, 64.

% See for a descriptive narrative Alexander Orakhelashvili, Aspect of Constitutionalisation; idem,
“The Impact of Peremptory Norms on the Interpretation and Application of United Nations Security
Council Resolutions” (2005) 16(1) EJIL 59.

37 Case Concerning the Application of the Convention on the Prevention and Punishment of the Crime
of Genocide (Bosnia & Herzegovina v. Yugoslavia (Serbia & Montenegro)), Order (Provisional Measures)
of 13 September 1993, [1993] IC] Rep. 325, 407 at 440 [110] (Separate Opinion per E. Lauterpacht J.).

8 See Juliane Kokott, Christoph Sobotta, “The Kadi Case — Constitutional Core Values
and International Law” (2012) 23(4) EJIL 1015; Erika De Wet, “From Kadi to Nada: Judicial
Techniques Favoring Human Rights over United Nations Security Council Sanctions” (2013)
12 Chinese J Intl L 787; Ian Hurd, “The UN Security Council and the International Rule of
Law” (2014) 7(3) Chinese J Intl L 361.

0 Cf. Samantha Besson, “European Legal Pluralism after Kadi” (2009) 5(2) EuConst 237, esp. 255
et seq.

10Toined Cases C-402/05 P & C-415/05 P, Yassin Abdullah Kadi & Al Barakaat International
Foundation v. Council of the EU & Commission of the EU, Judgment of the CJEU [GC] of 3 September
2008, [2008] ECR I-6351, esp. at [280]-[288] still holding its persuasive power as witnessed by the Kadi
II Case, i.e. Joined Cases C-584/10 P, C-593/10 P & C-595/10 P, European Commission & alt v. Yassin
Abdullah Kadi, Judgment of the CJEU [GC] of 18 July 2013, ECLI:EU:C:2013:518.

! Case T-315/01, Yassin Abdullah Kadi v. Council of the EU & and Commission of the EC, Judgment
of the CIF (now GC) of 21 September 2005, [2005] ECR II-3649, at [226].
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as human rights,*” fundamental principles of international humanitarian law,*” and
the principle of self-determination,*** it is equally true that both the constitutional
function of jus cogens and the SC’s mission and functions —especially under Chapter
VII of the Charter- pursue,*” if not identical, then closely connected goals, namely
the perpetuation of the international community, through peace, security, stability
and ultimately the protection of the human person in cases of distress.* Thus, given
the common aims and the shared precepts, the practice of harmonious interpreta-
tion,"” scantly reminiscent of the domestic constitutional system, can be employed,
as far as possible, so as to achieve both the consistent application of the respective
norms and the obviation of the different regimes’ collision.**®

Overcoming the antithetical relation amongst different constitutional visions of
the world community is by no means an easy task. However, in the dipole between
jus cogens and the UN system*” the common underpinnings*' offer a unique oppor-
tunity of reconciliation between the normative and the institutional.'! Eventually, all
modern-day international lawyers advocating for a constitutional exegesis of the in-
ternational system accept or embrace the common core values enshrined within the

12 Marko Milanovic, “Norm Conflict in International Law: Whither Human Rights?” (2009) 20
Duke J Intl Comp. L 69; Jared Genser, Kate Barth, “Targeted Sanctions and Due Process of Law” in
Jared Genser, Bruno Stagno Ugarte (eds.), The United Nations Security Council in the Age of Human
Rights (Cambridge: Cambridge University Press, 2014) 195, 205 et seq. [henceforth UN SC ¢ HR]

“5Judith G. Gardam, “Legal Restraints on Security Council Military Enforcement Action” (1996)
17 Michigan ] Intl L 285, 302 et seq; August Reinisch, “Developing Human Rights and Humanitarian
Law Accountability of the Security Council for the Imposition of Economic Sanctions” (2001) 95(4)
AJIL 851, 859.

“4See —indicatively- Héctor Gross Espiell, “Self-Determination and Jus Cogens” in Antonio
Cassese (ed.), UN Law/Fundamental Rights: Two Topics in International Law (Alphen aan den Rijn:
Sijthoff & Noordhoff, 1979) 167.

105Cf. Vera Gowlland-Debbas, “The Security Council as Enforcer of Human Rights” in Bardo
Fassbender (eds.), Securing Human Rights? Achievements and Challenges of the UN Security Council
(Oxford: Oxford University Press 2011) 36; Bardo Fassbender, “The Role of Human Rights in the
Decision-Making Process of the Security Council” in ibid. 74.

16 Cf. Axel Marschik, “Enhancing the Rule of Law” in UN SC & HR 247 et seq.

“7For this particular interpretative method, see Al-Jedda v. United Kingdom, Application No
27021/08, Judgement (ECtHR[GC]) of 7 July 2011, at [102].

8 Cf. Marko Milanovic in (2009) Duke J Intl Comp. L 98.

49 According to the drafters of the American Restatement there is a strong link between jus cogens
and some of the Charter principles as prescribed by Article 2; see American Law Institute/ALI, Restate-
ment of the Law Third: The Foreign Relations Law of the United States, Vols. 1 & 2 (stud. edn, St. Paul
MN: American Law Institute Publishers, 1990) §102 & cmt (k).

H0See also Wouter Werner, “The Never-Ending Closure: Constitutionalism and International Law”
in Transnl. Constitutionalism 329 et seq. [henceforth Never-Ending Closure)]

“1See also Pierre-Marie Dupuy, “Cunité de lordre juridique international: cours général de droit
international public” (2002) 297 Recueil des Cours 9, 306-310.
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Charter.* Even if we accept the notion of peremptory law as an almost metaphysical
concept, “derived from a higher order of norms” and “established in ancient times”,
which “cannot be contravened by the laws of man or of nations”** and the Charter
as an instrument of world order,*'* they both stem from the same imperative, namely
the surpassing of the westphalian barriers and the re-conceptualization of interna-
tional organization.*”> According to a lucid observation of the late Professor Carillo
Salcedo, one of the illustrious Spaniard maestros of international law as an instru-
ment of human progress, no matter what has been the aspiration of establishing jus
cogens within the VCLT regime:

[O]ne can no longer defend an exclusively voluntarist conception of internation-
al law like the one expressed by the Permanent International Court of Justice in its
1927 ruling in the Lotus case, since the existence of norms of international jus cogens
and of obligations erga omnes shows that it has to an extent been transcended.*

An Epilogue on Colliding yet Reconcilable Constitutional
Explanations

Given that the international system knows no monistic conception of power or
authority and no single ideal-typic Solon, it is a mere truism that any kind of norma-
tive conflict between common core constitutional paradigms can be resolved with-
out adopting a polemic intellectual attitude vis-a-vis either the one or the other.*"”
For instance, no one can deny that in matters of international peace and security, the

#2Cf. Luigi Ferrajoli, Sovereignty & Citizenship; Erika de Wet, Emergence of Values 612 et seq.;
idem, Intl Const. Order 56 et seq.; Bardo Fassbender, UN Charter Constitution 162 et seq.; Andreas
L. Paulus, International Legal System 89; Ronald St. J. Macdonald, “The Charter of the United Nations
in Constitutional Perspective” (1999) 20 Australian YBIL 205, 206 ef seq.

31/AComm.HR, Case 11.436, Victims of the Tugboat “13 de Marzo” v. Cuba, Report No 47/96 of 16
October 1996, OAS Doc. OEA/Ser.L/V/11..95 Doc. 7 rev. (1997), at [79].

44 Christian Tomuschat, Obligations 269; Wouter Werner, Never-Ending Closure 337; for an
extended appraisal of “world order treaties” see Christian Tomuschat, “The Concluding Documents
of World Order Conferences” in Jerzy Makarczyk (ed.), Theory of International Law in the Threshold
of the 21* Century: Essays in Honour of Krzysztof Skubiszewski (The Hague/Boston MA: Kluwer Law
International, 1996) 563 et seq.

#5Cf. Thomas Kleinlein, Verdross 396; see also Mattias Kumm, Anthony FE Lang Jr. & Art., “How
Large is the World of Global Constitutionalism?” (2014) 3(1) Glob. Const. 1 [henceforth Kumm/Lang,
World].

#6Juan Antonio Carillo Salcedo, “Reflections on the Existence of a Hierarchy of Norms in
International Law” (1997) 8 EJIL 583, 594.

Y7 Cf. Questions of Interpretation and Application of the 1971 Montreal Convention Arising from
the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United States of America), Judgment
(Preliminary Objections) of 27 February 1998, [1998] ICJ Rep. 9, 64, at 68-69 (Dissenting Opinion per
Schwebel Presiding J.).
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SCacting under Chapter VII authority is the ultimate source of normativity.*® In this
course of formulating a binding resolution, if no claim can be effectively raised con-
cerning the legality of a given act, then it must (and most certainly will) be construed
in harmony with both General International Law and peremptory law, until other-
wise proven.*”” Contrariwise, discerning between conflicting, due to their different
orientation and grounding, constitutional paradigms other than the aforementioned
(normative and institutional), while achieving a kind of praktische konkordanz, is
not always a realizable scenario.*

For instance, a constitutional conflict between principles of peremptory status
and anthropocentric orientation, this being the case of certain human rights, on the
one hand and the principles of the law of jurisdictional immunities, as directly ema-
nating from State sovereignty - the constitutional block of the westphalian order, on
the other must be met in an appropriately constitutional manner, through balanc-
ing, contrasting and scrutinizing the underlying values upon which both colliding
regimes were constructed.*” The application of constitutional analogies and respec-
tive organizational substrata in the international juridical universe inescapably rais-
es the problematic of collision between newer and older forms of ordering within
the international system.*** A set of norms grounded upon sovereign equality and
the sancrosanctity of State sovereignty compared with the fundamental principles of
post-westphalian organization may pave the way for the emergence of several points
of tension, and eventually collision.**’

Consequently, unlike the relationship amongst different normative and institu-
tional conceptualizations of a post-westphalian order,*** the question, and thus the

“80n the problematic of taming the discretionary powers of the SC, see Thomas M. Franck,
“The ‘Powers of Appreciation: Who Is the Ultimate Guardian of UN Legality?” (1992) 86(3) AJIL 519;
José E. Alvarez, “Judging the Security Council” (1996) 90(1) AJIL 1; Karl Zemanek, “Is the Security
Council the Sole Judge of its own Legality?” in Emil Yakpo, Tahar Boumedra (eds.), Liber Amicorum
Judge Mohammed Bedjaoui (The Hague/Boston MA: Kluwer Law International 1999) 629; Bardo Fass-
bender, “Quis Judicabit? The Security Council: Its Powers and Its Legal Control” (2000) 11 EJIL 219;
Enzo Canizzaro, “A Machiavellian Moment? The UN Security Council and the Rule of Law” (2006) Intl
Orgs. LR 189, 191 et seq.; August Reinisch, “Should Judges Second-Guess the UN Security Council?”
(2009) 6 Intl Orgs. LR 257

9Compare Andreas L. Paulus, “Jus Cogens in a Time of Hegemony and Fragmentation:
An Attempt at a Re-appraisal” (2005) 74 Nordic J Intl L 297, 319 in pr.

208See, for a thorough discussion, Philippa Webb, “Human Rights and the Immunities of State
Officials” in Wet/Vidmar, Hierarchy 300 et seq.

#21Cf. Robert Uerpmann, “Serious Human Rights Violations as Potential Exceptions to Immunity:
Conceptual Challenges” in Anne Peters, Evelyne Lagrange, Stefan Oeter & Christian Tomuschat (eds.),
Immunities in the Age of Global Constitutionalism (Leiden: Martinus Nijhoff, 2014) 236, 238-239
[henceforth Immunities/Age of Global Const.].

“2Compare Anne Peters, “Immune Against Constitutionalisation?” in Immunities/Age of Global
Const. 1, 2-3.

23 See Rainer Wahl, Defence 225-226f.

#4Cf. Anne Peters, Compensatory Constitutionalism 598-599.
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problem, remains; what will be the future of the sovereign State and its prerogatives
in the age of humanity’s reconstruction as the teleological justification of interna-
tional legal norms?**® And furthermore, if the international community possesses
a certain supreme law of quasi-constitutional authority, then any kind of tension
between the said law and principles stemming from prior constitutional visions
must be faced as a constitutional conflict and be met under the writs of constitutional
methodology, adjusted to the needs of the international system.*?

Eventually, one may add (under poetic license) that kingdoms, polities and body
politics quite often suffer from the greatest of melancholies,*” the melancholy stem-
ming from the realization of the antithetical relationship between each State’s claim
to substantial freedom against the visions of international verticalization. Interna-
tional law has been the part and parcel of international organization since the very
beginning, when sovereignty was a concept more closely related to divine authority
than political, or legal for all that matters, competence. Whereas in our era of relative
normativity and proliferation of international regimes of differentiated coherence
and structure, to say that the kelsenian (and thus the verdrossian) vision of consti-
tutional review in the international level, the only one truly sovereign according to
the great savant, has been fully vindicated**® might appear as an exaggeration, it is
also a truism that the course of development, initiated by the adoption of the UN
Charter and ultimately the amplification of positive law with the notion of jus cogens,
offer a unique chance for the international system to adopt, at least, some elements
of supranational constitutionalism.

Any kind of debate on State sovereignty and international constitutionalism,
even beyond the obvious exegesis of a humanized international law unable to sustain
iniquity and impunity against the international rule of law and the attribution of jus-
tice, must conclude by paying to Hans Kelsen his fair tribute. All 20" (and obviously
21*) century scholarship on the constitutionalization of international law, to para-
phrase Legaz y Lacambra,*” is a constant dialogue with the kelsenite world. Interna-

125 See on this point Anne Peters, “The Merits of Global Constitutionalism” (2009) 16(2) Indiana
J Glob. L St. 397, 398; idem, Humanity 524 et seq.; compare Kumm/Lang, World 3; Mattias Kumm,
“The Legitimacy of International Law: A Constitutionalist Framework of Analysis” (2004) 15(5) EJIL
907,931 in f.

#26On the application of the said methodology, see Armin von Bogdandy, Philipp Dann & Matthias
Goldmann, “Developing the Publicness of Public International Law: Towards a Legal Framework for
Global Governance Activities” in Armin von Bogdandy, Riidiger Wolfrum & ALT. (eds.), The Exercise
of Public Authority by International Institutions: Advancing International Institutional Law (Heidelberg/
Dordrecht/London: Springer Verlag, 2010) 3-32.

#27Cf. Robert Burton, The Anatomy of Melancholy, Vol. I (Thomas C. Faulkner, Nicolas K. Kiessling
& Rhonda L. Blair eds.; Oxford: Clarendon Press, 1989) 66.

“8Tomer Broude, “The Constitutional Function of Contemporary International Tribunals,
or Kelsen’s Visions Vindicated” (2012) 4(2) Goetingen ] Intl L 519.

9 Cited by Josef L. Kunz, Latin-American Philosophy of Law in the Twentieth Century (New York:
Inter-American Law Institute/New York University School of Law, 1950) 74.
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tional law qua the external constitutional law of the nations**® and the total rejection

of sovereign supremacy and State amoralism in general, already conceived by the
grand scholar, continue to govern the theoretical inquiries of today, and until their
proper articulation into positive law, they shall remain apt. Until then, we should
keep in mind that a new era has come in which international law subserves not only
the interests of individual states, but looks beyond them and their parochial con-
cerns to the greater interests of humanity and planetary welfare. In addressing such
problems, which transcend the individual rights and obligations of the sovereign
States, international law will need to look beyond traditional rules of westphalian
sovereignty. When we enter the arena of obligations which operate collectively (erga
omnes) rather than inter sovereign partes, rules based on individual fairness and
procedural compliance may be inadequate.*!
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Peter Vysny'
K niektorym formam diskriminacie slovenskych
Zidov vo sfére verejného prava
v rokoch 1939 az 19422

About Certain Forms of Discrimination against
Slovak Jews in the Sphere of Public Law
between 1939 and 1942

Abstrakt

Prispevok, bez néroku na dplnost, priblizuje niektoré formy diskriminécie slovenskych Zi-
dov vo sfére verejného prava v rokoch 1939 az 1942, t. j. v obdobi najvacsieho rozvoja tzv.
rasového zakonodarstva na Slovensku. Prispevok je zlozeny z troch Casti. V prvej ¢asti

je stru¢ne charakterizované rasové zakonodarstvo Slovenskej republiky (1939 - 1945). Druha
¢ast sa zameriava na dobové legislativne vymedzenie pojmu ,,Zid* t. j. adreséta protizidov-
skej legislativy Slovenskej republiky. Kone¢ne tretia ¢ast je analyzou vybranych protizidov-
skych pravnych tprav, ktoré Zidom zdsadne obmedzili ich zakladné ludské prava (slobody)
a zasadne obmedzili alebo odnali ich obc¢ianske prava.

Klacové slova: Zidia; Slovenska republika (1939 — 1945); rasové zékonodarstvo; legislativna
definicia pojmu Zid; diskrimindcia; verejnopravne postavenie Zidov 1939 - 1942.

Abstract

The paper briefly deals with some forms of discrimination against Slovak Jews in the sphere
of public law during the period of the greatest development of the so-called racial legislation
(1939 - 1942) in Slovakia. The paper is composed of three parts. The first section is a short
description of the racial legislation of Slovak Republic (1939 - 1945). The second part focuses
on the legislative definition of a Jew, that is, the object of contemporary Slovak anti-Jewish
laws. Finally, the third part is an analysis of selected anti-Jewish laws by which

the fundamental human rights (freedoms) of the Jews were essentially limited and their civil
rights were either substantially reduced or denied.

Key words: Jews; Slovak republic (1939 — 1945); racial legislation; legislative definition
of a Jew; discrimination; the position of Jews in the sphere of public law 1939 — 1942.
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Uvod

Diskrimindcia® vd¢sich ¢i mensich skupin obyvatelstva, majica niekedy mier-
nejsie, inokedy tvrdsie, avsak nezriedka aj velmi tvrdé podoby, vazne ohrozujtce
samotnu fyzicku existenciu diskriminovanych, sprevadza vyvoj ludstva od hlboké-
ho praveku az dodnes. Tento fenomén, vyplyvajuci z biologicky, ale aj kulturne da-
nych zakonitosti ludského myslenia (napr. vytvaranie predsudkov vo¢i inym fudom)
a spravania, ako aj fungovania Iudskej spolo¢nosti,* sa po¢nuc orientdlnym starove-
kom oprel o mnohé ideové koncepcie, prepoziciavajice jeho existencii (v dobovom
chapani) legitimitu, a zaroven bol reflektovany dobovymi pravnymi poriadkami,
ktoré zasadne napomahali jeho pretrvavaniu. Diskrimindacia ur¢itych spolocenskych
skupin bola bezna aj v priebehu 20. storocia, a to nielen v Eurdpe, kde jej najvypuk-
lejsim prikladom bola systematickd, §tdtno-mocensky organizovana perzekucia,

ba neskor aj likvidacia osob nemajucich ,,arijsku alebo druhovo pribuznu krv*

V ramci svetovych pravnych dejin nie je teda diskriminacia, zial, ni¢im vyni-
mocnym. A ni¢im vynimo¢nym nie je, zial, ani rasizmus® ako jedna z jej pricin.
Tento komplexny fenomén existoval, v podobe ideovych koncepcii, socidlnych praxi
i pravnych regulacii, vskutku ,,odjakziva® hoci treba uznat a zdoraznit, Ze rasizmus
existujuci v narodno-socialistickom Nemecku a na teritériach a v $tatoch, ktoré boli
v jeho podruci, Slovensku republiku (1939 - 1945) nevynimajuc, bol rozvinuty v ex-

* Véeobecne povedané, (socidlnou) diskrimindciou sa rozumie existencia roznych rozdielov medzi
jednotlivcami, ako aj ich réznymi skupinami, ktoré st scasti objektivne dané (napr. odlisnym vekom
¢i zdravotnym stavom Judi) a s¢asti umelo a ucelovo vytvorené a systematicky udrziavané, pripadne
prehlbované (napr. odopretie ¢i obmedzenie urcitych prav uréitym Iudom z dévodu ich etnicko-kul-
turnej odli$nosti, vyhlasovanej za nieco ,,podradné®). Diskriminacia ma dve zakladné podoby, a to: 1.
exkluzie, t. j. uplného vylucenia uréitych Iudi, resp. ich skupin, zo $irSej spolo¢nosti a jej kazdodenného,
napr. pracovného zivota (zdkaz vykonu urcitych zamestnani ur¢itymi fudmi), a 2. odlisného zaobcha-
dzania s ur¢itymi ludmi, resp. ich skupinami (napr. odli$né odmenovanie ludi patriacich k odli§nym
etnickym skupinam vykonavajucim rovnaky druh prace). Porovnaj JANDOUREK, J.: Slovnik sociolo-
gickych pojmii. Praha: Grada Publishing, 2012, s. 59 - 60.

* Pozri napr.: GIRARD, R.: Obétni berdnek. Praha: Nakladatelstvi Lidové noviny, 1997, passim.
WHITLEY Jr., B. E. - KITE, M. E.: The Psychology of Prejudice and Discrimination. 2™ ed. Wadsworth:
Cengage learning, 2009, passim.

® Rasizmus mozno chapat ako zdklad $pecifickej formy diskrimina¢nej socidlnej praxe, ktora
je namierend proti socidlnej skupine vymedzenej prostrednictvom ur¢itych fyzickych znakov jej ¢lenov
(napr. moze ist o farbu ich pokozky), pri¢om tymto znakom st fudmi nepatriacimi ku skupine, t. j. spra-
vidla vadsinovou spolo¢nostou pripisované také negativne vyznamy, ktoré v ociach ludi nepatriacich
ku skupine legitimizuju jej diskriminaciu. Tieto vyznamy prevazne nie st objektivnymi vedeckymi fak-
tami, ale subjektivnymi stereotypnymi predstavami o diskriminovanych ¢i iracionalnymi predsudkami
vo¢i nim a/alebo st ucelovo vytvorené v zdujme ospravedlnenia politického a/alebo ekonomického
ovladania diskriminovanych a pod. Diskrimindcia zalozena na rasizme sa realizuje na celospolo¢en-
skej trovni (napr. vyddvanim a uplatfiovanim rasistickych pravnych uprav $tatom), ale aj v réznych
mikrosociologickych kontextoch (napr. diskrimindcia niektorych zamestnancov na konkrétnom pra-
covisku). Porovnaj DARITY Jr., W. A.: International Encyclopedia of the Social Sciences. 2™ ed., s. 44,
s. v. Racism. Dostupné na: http://elibrary.bsu.az/books_163/N_117.pdf (navstivené dna 20. 02. 2017).

¢ Porovnaj BUDIL, 1. T.: Usvit rasizmu. Praha: Stanislav Juhatiak - TRITON, 2013; BUDIL, L. T.:
Triumf rasizmu: rasovd imaginace a zrozeni nové doby. Praha: Triton, 2015.
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trémnej, dovtedy nevidanej miere, ktora si vyziadala rozsiahlu prestavbu pravneho
poriadku, vedicu az k negacii bazalnych principov, ktoré su z dnesného hladiska
synonymom prava ako takého.

S réznymi formami diskrimindcie a rasizmu a ich pravnym zakotvenim sa stre-
tdvame aj v ramci pravnych dejin na Gizemi Slovenska. V tomto prispevku sa stru¢ne
zaoberdm niektorymi formami diskriminacie slovenskych Zidov vo sfére verejného
prava v rokoch 1939 az 1942, t. j. v obdobi najvicsieho rozvoja tzv. rasového zdkono-
darstva 7 ako osobitnej, velmi rozsiahlej i obsiahlej sucasti vtedajsieho slovenského
pravneho poriadku. Vykladu vlastnej problematiky prispevku predchadzaju kratka
vSeobecna charakteristika rasového zakonodarstva Slovenskej republiky (1939 -
1945) a stat priblizujica dobové legislativne vymedzenie pojmu ,,Zid ktory prislo
k doslednému pravnemu oddeleniu Zidov od nezidovskych ob¢anov Slovenskej re-
publiky, a tak aj k vytvoreniu urcitého pevného zakladu pravnej regulacie i faktickej
realizécie konkrétnych foriem komplexnej diskriminacie Zidov.

V prispevku skiimam urcité pravne upravy; $irsi, znacne zlozity historicky kon-
text, v ktorom tieto upravy vznikli a uplatnovali sa,* ponechavam bokom.

Vseobecna charakteristika rasového zakonodarstva
Slovenskej republiky

Rasové zakonodarstvo ako osobitnu sucast pravneho poriadku Slovenskej re-
publiky (1939 - 1945)° tvorilo mnozstvo pravnych predpisov, ktoré boli prijimané

na ustrednej i miestnej urovni $tatneho aparatu, pricom ich znac¢na ¢ast nebo-
la prijatda zdkonodarnym organom, t. j. snemom, ale vladou Slovenskej republiky
a inymi, ¢i uz ustrednymi alebo miestnymi organmi vykonnej moci ($tatnej spravy).
Forma tychto predpisov zavisela od druhu $tatneho organu, ktory ich vydal; kon-
krétne boli rasové/protizidovské pravne Gpravy obsiahnuté v ustavnych zékonoch
i v (obyc¢ajnych) zakonoch prijimanych snemom, v nariadeniach vlady s mocou za-
kona i v (oby¢ajnych) nariadeniach vlady a aj v nariadeniach a vyhlaskach ministrov
a tstrednych Statnych organov a napokon aj v pravnych aktoch, ktoré pre uzemné
obvody svojej posobnosti vydali Zupné a okresné urady ¢i notariaty.'” Pravny poria-
dok Slovenskej republiky bol vytvarany a rozvijany vo vicsej miere exekutivou ako

7 HUBENAK, L.: Rasové (protizidovské) zdkonodarstvo — vyvoj a charakteristika. In: LACLAVI-
KOVA, M. - SVECOVA, A. - VYSNY, P. (eds.): Quid leges sine moribus? Medzindrodnd on-line vedeckd
konferencia venovand Zivotnému jubileu prof. JUDr. Dr. h. c. Petra Mosného, CSc. konand dnia 10. aprila
2014. Krakéw: Spolok Slovakov v Polsku, 2014, s. 63.

§ Pozri napr.: FIAMOVA, M. - HLAVINKA, J.: Kapitoly z dejin holokaustu na Slovensku. Bratislava:
Historicky tistav SAV; Prodama, 2015. HRADSKA, K. a KAMENEGC, 1., vedtci autorského kolektivu,
a autorsky kolektiv: Slovenskd republika 1939 - 1945. Bratislava: Veda, 2015. KAMENEGC, 1.: Po stopdch
tragédie. Bratislava: Archa, 1991.

* Blizsie pozri HUBENAK, L.: Rasové zdkonodarstvo na Slovensku (1939 - 1945). Bratislava: Univer-
zita Komenského v Bratislave, Pravnicka fakulta, 2003.

WTamze, s. 36.

103



zakonodarnym organom,' ¢o plati aj o rozsiahlom rasovom zakonodarstve. Tento
jav, pre autoritativny az totalitny $tit, akym Slovenska republika nepochybne bola,
celkom typicky, vyplyval o. i. z pravomoci vlady vydavat nariadenia s mocou zékona,
ktoru ustava Slovenskej republiky umoznovala vlade realizovat vo velkej miere, ako
mozno usudit z dikcie § 44 ods. 1 ustavy: ,,Ak na zamedzenie nenahraditelnej ujmy
vazne hospodarske, finan¢né alebo politické zaujmy $tatu vyzaduju neodkladné
opatrenia, vlada ich mdze vydat nariadenim s mocou zakona s vynimkou veci, ktoré
patria do vylu¢nej pravomoci snemu, alebo ktoré podla tstavy ma upravit zakon.“ '?

Pravne predpisy tvoriace rasové/protizidovské zakonodarstvo st po obsahovej
stranke velmi r6znorodé, maju vsak rovnakého adresata — zZidovskych ob¢anov Slo-
venskej republiky, ktorych postavenie upravuju prakticky vo vietkych podstatnych
okruhoch verejnopravnych i stkromnopravnych vztahov, a to ¢asto dost podrobne,
kazuisticky. Diskriminacia, ktorej boli Zidia na Slovensku (postupne) vystaveni, bola
komplexnd, pricom jej pravny zaklad bol negaciou modernych pravnych principov
ako rovnosti ob¢anov v pravach a povinnostiach, osobnej slobody, slobody pohybu
a pobytu, prava slobodne sa zdruzovat a zhromazdovat, prava na zachovanie Zivota
a zdravia (prava na pristup k lekarskej starostlivosti ¢i liekom a pod.), prava vyznavat
svoju vieru, prava na vzdelanie, prava na vyber povolania, prava slobodne rozhodnut
o nalozeni s vlastnou pracovnou silou, prava na primerant odmenu za pracu, ochra-
ny sukromného vlastnictva, prava na riadny sidny proces a pod.

Vo vyvoji rasového zakonodarstva mozno rozli$it v podstate tri etapy. Prva eta-
pa trvala od vzniku Slovenskej republiky (14. marca 1939) do rokovani v Salzburgu
(27. - 28. jul 1940), druha etapa od jesene 1940 do zaciatku SNP a konecne tretia
etapa sa zacala po potlaceni SNP. Najvacsi rozmach dosiahlo toto zakonodarstvo
v rokoch 1939 az 1942."

Legislativne vymedzenie pojmu Zid

Skor ako na zaklade niektorych pravnych predpisov priblizime niektoré kon-
krétne aspekty verejnopravneho postavenia slovenskych Zidov (v rokoch 1939
az 1942), resp. niektoré formy ich diskriminacie verejnym pravom, pokusime sa zod-
povedat otazku, ako dobovy pravny poriadok vymedzil zidovsku skupinu obyvatel-
stva Slovenskej republiky, t. j. ako bol legislativne definovany pojem ,,Zid“?

Prva legislativna definicia pojmu ,Zid“ nie je obsiahnuta v zakone, ale v prav-
nom akte vydanom vykonnym organom - vladou Slovenskej republiky. Ide o vladne
nariadenie ¢. 63 Sl. z. zo dna 18. aprila 1939 o vymedzeni pojmu Zida a usmerneni

"Porovnaj napr. HUBENAK, L.: Prdvne dejiny Slovenska do roku 1945. 2. diel. Banska Bystrica:
Univerzita Mateja Bela, Pravnickd fakulta, b. r. v., s. 265 - 266. Pozri tiez ZAVACKA, K.: Prévo v rukich
$tatostrany od 6. oktobra 1938 do roku 1945. In: FIAMOVA, M. - HLAVINKA, J. - SCHVARC, M.
a kol.: Slovensky stdt 1939 — 1945: predstavy a realita. Bratislava: Historicky ustav SAV, 2014, s. 165 -
174.

2(stava Slovenskej republiky. Bratislava: Statne nakladatelstvo v Bratislave, 1939, s. 16, § 44 ods. 1.
BHUBENAK, L.: Rasové zdkonodarstvo na Slovensku (1939 - 1945), s. 32.
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poctu zidov v niektorych slobodnych povolaniach.” Podla § 1 ods. 1 citovaného
vlddneho nariadenia sa za Zida pokladd kazdy bez ohladu na pohlavie a §tatnu pris-
ludnost,

»1.kto je, alebo bol izraelitského vierovyznania, i ked po 30. oktébri 1918 prestu-
pil na niektoru krestansku vieru,

2. kto je, alebo bol bez konfesie a pochadza aspon z jedného rodica izraelitského
vierovyznania,

3. kto pochdadza z osoby, uvedenej pod bodmi 1 alebo 2, (vyjmuc takého potom-
ka, ktory sam prestupil na niektora krestansku vieru pred 30. oktobrom 1918),

4. kto uzavrel po dni t¢innosti tohto nariadenia manzelstvo s osobou, uvedenou
pod bodmi 1 az 3, po dobu trvania tohto manzelstva,

5. kto po dni ucinnosti tohto nariadenia Zzije s osobou, uvedenou pod bodmi
1 az 3, v mimomanzelskom spolocenstve, ako aj potomkovia, splodeni v takomto
spolocenstve.“!®

V pripadoch hodnych osobitného zretela mohla vlada priznat ob¢anovi vynim-
ku z uvedenych ustanoveni, podla ktorych, ak by sa nanho uplatnili, by bol pova-
zovany za Zida.'s Ak bolo sporné, ¢i urcita osoba ma byt povazovana za Zida, roz-
hodol o tom okresny sud prislusny podla bydliska tejto osoby, a to na jej podnet,
na podnet inej osoby s opravnenym zaujmom na takom rozhodnuti sudu, alebo
na podnet spravneho organu ¢i sudu. Odvolanie proti rozhodnutiu stdu v tejto veci
sa pripustalo."”

Vladne nariadenie ¢. 69/1939 SL. z. ustanovilo, Ze za Zida treba povazovat obca-
na, ktory sa hlasi alebo hlasil k zidovskej viere, ob¢ana bez vierovyznania, ktorého
aspon jeden rodic¢ sa hlasil k zidovskej viere, potomka obcana hlasiaceho sa k zidov-
skej viere alebo obcana bez vierovyznania, majiceho aspon jedného rodica, ktory
sa hlasil k zidovskej viere, ale aj osobu, ktora po tom, ako vladne nariadenie nado-
budlo uéinnost, uzavrela manzelstvo alebo Zila v konkubinéte so Zidom/Zidovkou
(v druhom pripade boli za Zidov povazovani aj potomkovia 0s6b Zijucich v konku-
binate), pricom vsak osoba, ktor4 uzavrela manZelstvo so Zidom/Zidovkou, prestala
byt po skonéeni manZelstva povazovand za Zida. Ako vidiet, za Zidov boli podla
vladneho nariadenia povazované osoby hlasiace sa, ¢i uz v minulosti alebo (aj) v st-
¢asnosti, k zidovskej viere, a osoby s nimi pokrvne pribuzné (ich potomkovia), ako
aj ich manzelia/manzelky ¢i pripadne druhovia/druzky. Kritériom, na zéklade ktoré-
ho bol obc¢an povazovany za Zida, bolo teda to, Ze sa hlasil & hlasi k zidovskej viere,
ale aj to, Ze je blizkou osobou obcana, ktori sa k tejto viere hlasil. Primarne nabo-
zenské vymedzenie Zidov (Zidia ako skupina ob¢anov s osobitnym nabozenstvom,
zahrnajuca aj ich blizke osoby bez ohladu na to, ¢i sa tie k tomuto nabozenstvu hlasili

"V]ddne nariadenie o vymedzeni pojmu Zida a usmerneni poctu zidov v niektorych slobodnych
povolaniach zo dna 18. aprila 1939. Dostupné na: http://www.upn.gov.sk/data/pdf/18-apr-1939.pdf
(navstivené dna 20. 02. 2017).

BTamze, § 1 ods. 1.
1Tamze, § 1 ods. 2.

7Tamze, § 2.
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alebo nie) vo vladnom nariadeni ¢. 69/1939 Sl. z. nebolo (este), ako je zrejmé, na-
zeranim na Zidov ako na svojbytnu ,,podradnu® rasu. Preto mozno konstatovat, ze
slovenské rasové zakonodarstvo pri podstatnom probléme definovania pojmu ,,Zid*
spociatku ,,zaostavalo“ za svojim nemeckym (nacistickym) vzorom. To sa v§ak malo
¢asom zmenit... (pozri dalej).

Po salzburskych rokovaniach sa protizidovsky kurz vnutornej politiky Sloven-
skej republiky vyrazne pritvrdil. Ustavnym zdkonom ¢&. 210 zo dna 3. septembra
1940 snem vladu splnomocnil, aby v priebehu jedného roka od nadobudnutia u¢in-
nosti tohto zakona (t. j. od 3. septembra 1940) uskutoc¢nila vsetky opatrenia potrebné
na vyltcenie Zidov zo slovenského hospodérskeho a socidlneho Zivota a na prechod
ich majetku do vlastnictva krestanov. Vlada na tieto ucely mohla vydavat nariade-
nia so silou zakona.'® Vlada na zdklade uvedeného splnomocnenia vydala desiatky
protizidovsky zameranych nariadeni so silou zakona," pri¢com pojem ,,Zid“ nanovo
definovala - teraz uz aj na rasovom zaklade - v najrozsiahlejsom a obsahovo najuce-
lenej$om z tychto nariadent, v tzv. Zidovskom kédexe.

Zidovsk}'f kodex, ako sa neoficialne, ale zauzivane oznacuje nariadenie 198/1941
Sl z. 2 9. septembra 1941 o pravnom postaveni Zidov, v § 1 ustanovilo:

»(1) Za Zida podla tohto nariadenia sa bez ohladu na pohlavie poklada:

a) kto pochadza najmenej od troch podla rasy zidovskych starych rodic¢ov;

b) zidovsky miesanec, ktory pochadza od dvoch podla rasy zidovskych starych
rodicov [§ 2, pism. a)], ak

1. dna 20. aprila 1939 bol alebo po tomto dni sa stal prislusnikom izraelitského
(zidovského) vyznania,

2. po 20. aprili 1939 vstapil do manzelstva so Zidom [pism. a)],

3. pochddza z manzelstva so Zidom [pism. a)], uzavretého po 20. aprili 1939,

4. pochédza z nemanzelského styku so Zidom [pism. a)] a narodil sa ako neman-
zelské dieta po 20. februari 1940.

(2) Za zidovského starého rodica podla rasy v smysle ustanoveni tohto nariade-
nia md sa pokladat ten, kto patril k izraelitskému (Zidovskému) vyznaniu.“*

Z citovaného paragrafu vyplyva, Ze za Zidov boli povazovani, po prvé, obca-
nia, ktorych aspon traja stari rodicia patrili k Zidom. Nebolo pritom rozhodujtce,
¢i sa tito obcania k zidovskej viere hlésili alebo nie, ale to, Ze boli potomkami zi-
dovskych starych rodicov. Tu sa teda uplatnila koncepcia, Ze prislusnost k Zidom
mé biologickd podstatu, t. j. Ze je zalozena na pokrvnych vztahoch medzi Zidmi
a ich potomkami, ¢o zodpoved4 dobovému chépaniu Zidov ako osobitnej rasy. Pri
starych rodi¢och sa viak neskiimalo, ¢&i boli potomkami Zidov, ale ¢i sa hlasili k Zi-

Porovnaj ustavny zakon zo dna 3. septembra 1940, ktorym sa vlada splnomocnuje, aby cinila
opatrenia vo veciach arizacie, §§ 1 - 3. In: HUBENAK, L.: Rasové zdkonodarstvo na Slovensku (1939 -
1945),s. 111.

Napr. HRADSKA, K. a KAMENEG, 1., veduci autorského kolektivu, a autorsky kolektiv: Sloven-
skd republika 1939 - 1945, s. 213.

2Nariadenie ¢. 198/1941 SL. z. zo dia 9. septembra 1941 o pravnom postaveni Zidov, § 1. Dostupné
na: http://www.upn.gov.sk/data/pdf/vlada_198-1941.pdf (navstivené dna 20. 02. 2017).
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dovskej viere. Ti, ¢o sa k nej hlasili, boli pokladani za Zidov podla rasy a za nich boli
potom pokladani aj ich potomkovia. Naopak ti, ¢o sa k nej nehlasili, neboli povazo-
vani za Zidov podla rasy a tak ani ich potomkovia.

Po druhé, boli za Zidov povazovani aj tzv. Zidovski miesanci. Paragraf 1 ods. 1
pism. b) Zidovského kédexu vymedzil zidovského miesanca ako osobu, ktord po-
chadzala od dvoch podla rasy zidovskych starych rodicov a v urc¢itom case prijala
zidovské vierovyznanie alebo uzavrela manzelstvo so Zidom alebo sa narodila —
& uz ako manzelské, alebo nemanzelské diefa — rodi¢om, z ktorych jeden bol Zidom.
Ak nebolo mozné uplatnit uvedené kritéria - prijatie Zidovského vierovyznania atd.,
na oznacenie obcana za zidovského miesanca postacovalo, ak pochadzal od dvoch
alebo len od jedného podla rasy zidovského starého rodica.”

Na rozne uradné ucely muselo byt jednoznacne urcené, ¢i obcan je alebo nie
je Zid, pripadne zidovsky miesanec. Potvrdenia, Ze obcan je/nie je Zid, pripadne
zidovsky miesanec vydavali obecné (obvodné) notdrske trady, v Bratislave Statny
matri¢ny trad, prisluné podla bydliska ob¢ana. Ak boli o prislusnosti ob¢ana k Zi-
dom/zidovskym mie$ancom pochybnosti, rozhodlo Ministerstvo vnutra.*

Zidovsk)'f kodex, ako je zrejmé, vymedzil pojem ,Zid“ znaéne $iroko, k ¢omu
prispelo aj zavedenie dovtedy neexistujucej kategérie zidovskych mie$ancov. Zaro-
ven vniesol do legislativnej definicie Zidov rasisticky princip, v ¢om mozno vidiet
jasny vplyv nemeckého nacistického prava. Prvé nariadenie k nemeckému zdkonu
o ri$skych obcanoch, vydané 14. novembra 1935, vymedzilo pojem Zidovského mie-
$anca, ako aj pojem ,,Zid“ primarne na rasovej baze. Za zidovského miesanca sa pod-
[a § 2 ods. 1 uvedeného nariadenia povazoval ten, kto pochadzal od jedného alebo
dvoch podla rasy uplne zidovskych starych rodicov, ak sa podla § 5 ods. 2 nepokla-
dal za Zida, pri¢om za podla rasy tplne zidovského starého rodica sa automaticky,
t. j. nevyvratitelne pokladal stary rodi¢, ktory patril do Zidovskej nabozenskej obce.”
Pojem ,,Zid“ nariadenie vymedzilo v § 5. V prvom odseku tohto paragrafu sa uvadza,
7e za Zida sa poklada ten, kto pochéddza najmenej od troch podla rasy tiplne zidov-
skych starych rodicov, pricom podla rasy uplne zidovsky stary rodic je chapany rov-
nako ako v pripade zidovského miesanca. Podla druhého odseku piateho paragrafu
nariadenia sa za Zida pokladal aj zidovsky mie$anec pochadzajtci od dvoch tplne
zidovskych starych rodicov, a) ktory v ¢ase vyhlasenia zakona (t. j. zakona o ri$skych
obc¢anoch vyhlaseného 16. septembra 1935) bol ¢lenom zidovskej nabozenskej obce
alebo bol do nej prijaty, b) ktory v ¢ase vyhldsenia zakona bol zosobaseny so Zidom
alebo sa s nim potom zosobasil, c) ktory pochadzal z manzelstva so Zidom, ktoré
bolo uzatvorené po nadobudnuti Gc¢innosti zakona o ochrane nemeckej krvi a cti
(t.j. po 17. septembri 1935), alebo d) ktory pochadzal z mimomanzelského pohlav-
ného styku so Zidom a narodil sa mimo manzelstva po 31. juli 1936.%*

2'Tamze, § 2.
2Tamze, § 3.

»Erste Verordnung zum Reichsbiirgergesetz vom 14. November 1935, § 2 (1). Dostupné na: https://
commons.wikimedia.org/wiki/File:RGBL_I_1935_S_1333.png (navstivené dna 21. 02. 2017).

%*TamzZe, § 5.
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Niektoré formy diskriminacie slovenskych Zidov
vo sfére verejného prava

Diskriminéciou Zidov vo sfére verejného prava mozno vo vSeobecnosti rozu-
miet zasadné obmedzenia verejnych subjektivnych prav zidovskych obc¢anov Slo-
venskej republiky, a to nielen ich ob¢ianskych, politickych, socidlnych ¢i kultarnych,
ale aj zakladnych Tudskych prav (slobod). Tieto obmedzenia v najvi¢som, nie vsak
v tiplnom rozsahu zakotvuje Zidovsky kédex.

Moznost diskrimindcie urcitych obc¢anov Slovenskej republiky je implicitne ob-
siahnuta uz v Ustave Slovenskej republiky z roku 1939. Ustava sa vo svojej desiatej
hlave, upravujucej ,,povinnosti a prava ob¢anov®, zddéraznuje viac povinnosti obca-
nov voci $tatu (napr. platit dane a poplatky, pracovat ¢i vykonavat vojensku sluzbu)
ako ich prava a vobec sa nezmienuje o pravnej subjektivite obc¢anov, a tak ani o tom,
ze by jej pasivna (sposobilost mat prava a povinnosti) a aktivna (sposobilost na prav-
ne konanie) stranka patrili vSetkym ob¢anom, a to v rovnakom rozsahu.” Chyba tiez
zakotvenie tplnej pravnej rovnosti ob¢anov bez ohladu na ich charakteristiky ako
pohlavie, vyzor (napr. farbu pokozky), kultiru a nabozenstvo, vzdelanie, majetok,
zamestnanie a pod. V § 81 ustavy sa sice v prvom odseku uvadza, ze ,vSetci obyva-
telia bez rozdielu pévodu, narodnosti, ndbozenstva a povolania pozivaju ochranu
zivota, slobody a majetku®, avSak v druhom odseku uvedeného paragrafu sa pri-
pustaju obmedzenia prava na Zzivot, osobnu slobodu a majetok, t. j. elementarnych
prirodzenych vseludskych vzdy a vSade platiacich prav, na zaklade obycajnych zako-
nov,* ktoré, navyse, mohli byt nahradené, a v praxi, ako uz vieme, aj vo velkej miere
boli nahradené, vladnymi nariadeniami so silou zdkona, t. j. aktmi exekutivneho,
a nie zakonodarného (= zastupitelského) organu. Paragraf 85 ustavy zase véetkym
obcanom zarucoval slobodu vierovyznania, prejavu, vedeckého badania a umelec-
kej ¢innosti, pricom obcania tieto slobody mali pozivat v rozsahu neodporujicom
nielen zdkonom a verejnému poriadku, ale aj krestanskym mravom,” v ¢om moz-
no vidiet urcité obmedzenie ndbozenskej a nazorovej slobody zidovskych obcanov.
Také obmedzenie sa nachadza aj v jedenastej hlave tstavy, kde sa v § 88 sice kazdému
dovoluje ,,volne“ (= slobodne) plnit nabozenské povinnosti, nie vsak tak, aby to od-
porovalo zakonom, verejnému poriadku a tiez krestanskym mravom.*

Prvou vyznamnou formou diskriminacie zZidovskych obc¢anov vo sfére verejného
prava bolo vylucenie ich prevaznej vicsiny z vykonu urcitych spoloc¢ensky dolezi-
tych a prestiznych povolani.

Vladne nariadenie ¢. 63/1939 Sl. z. zniZilo pocet zidovskych advokatov na Sty-
ri percenta z celkového poctu advokatov registrovanych advokatskou komorou.””

»Porovnaj Ustava Slovenskej republiky, hlava desiata.
2%Tamze, § 80.
*Tamze, § 85.
2Tamze, § 88.

#¥Vladne nariadenie o vymedzeni pojmu Zida a usmerneni poctu zidov v niektorych slobodnych
povolaniach, § 4.
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Ministerstvo pravostudia mohlo sice pocet zidovskych advokatov z dovodu ich ob-
jektivnej potreby alebo dovodov hodnych osobitného zretela zvysit, najviac vsak
na desat percent z celkového poctu advokatov, pricom pocet zidovskych advokatov
bolo mozné priebezne upravovat, teda aj znizit.*® Nariadenie dalej ulozilo advokat-
skej komore, aby ex offo vymazala z advokatskeho zoznamu prebyto¢nych advokatov
a advokatskych koncipientov, uréenych kritériami, ktoré boli zamerané najma proti
zidovskych advokatom (konkrétne mali byt vymazani advokati, ktori napr. nebo-
li odkdzani na advokatsku prax ako na svoje zivobytie alebo ktorych prax by bola
vo verejnom zaujme neziaduca).”

Popri vyraznom znizeni poctu zidovskych advokatov nariadenie vyrazne obme-
dzilo aj ich posobnost - zidovsky advokat mohol zastupovat len zidovského ob¢ana
a aj to len v pripade, ak v obvode okresného stdu, v ktorom advokat sidlil, nebol
k dispozicii iny advokat; z pravnickych os6b mohol zidovsky advokat zastupovat len
tie, ktoré sledovali zaujmy zidovského vierovyznania a zidovskej kulttry.*?

Nariadenie Zidom dalej tplne zak4zalo vykon povolania verejného notara,* ako
aj redaktora iného casopisu ako zidovského.*

Zostava dodat, Ze porusenia ustanoveni nariadenia boli prisne sankcionované.
Podla § 12 nariadenia, ,precinu sa dopusta a tresta sa prislusSnym okresnym su-
dom védzenim, spojenym s pracovnou povinnostou, do troch mesiacov a penazitym
trestom od 1000 do 5000 Ks:

a) kto, stic podla tohto vladneho nariadenia vyluceny z vykonu svojho povolania,
pokracuje v tomto povolani,

b) kto v tomto povolani zamestnava alebo umoziiuje zamestnat osobu z tohto
povolania vylucent,

c) kto akymkolvek spdsobom priamo alebo nepriama umoznuje osobe, vyluce-
nej podla tohto nariadenia, pokracovat v povolani jej odiatom,

d) kto sa previni proti ustanoveniam, uvedenym v § 7.

(2) Clen advokatskej a verejnonotérskej komory, ktory sa previnil proti ustano-
veniam bodov a)-d), straca tiez svoje povolanie a vymaze sa zo soznamu prisludnej
komory.

(3) Podmiene¢ny odklad vykonu trestu, ulozeného podla tohto §, je vyluceny.“

Vlddnym nariadenim ¢. 184/1939 SL. z. z 25. jula 1939 o usmerneni poétu Zidov
vo vykone lekarskej praxe sa ustanovilo, ze pocet zidovskych lekarov moze byt naj-
viac $tyri percenta z celkového poctu lekarov registrovanych Lekarskou komorou
(§ 1), pricom v$ak z dévodu nevyhnutnej potreby ¢i verejného zaujmu, ako aj z inych
dovodov hodnych osobitného zretela mohlo Ministerstvo vnutra zvysit pocet zidov-

¥Tamze, § 5.
S'Tamze, § 4.
2Tamze, § 7.
$Tamze, § 9.
3 Tamze, § 10.

3Tamze, § 12.
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skych lekarov, ktorym tiez ministerstvo mohlo prikazat miesto vykonu lekarskej
praxe (§ 2). Podla § 5 nariadenia mohlo ministerstvo jednotlivym alebo aj véetkym
zidovskym lekarom zakazat vykon lekarskej praxe na inych ako zidovskych pacien-
toch. Za porusenie ustanoveni nariadenia hrozili penazny trest od 200 az do 20 000
Ks alebo odnatie slobody na 6 mesiacov. Zakon ¢. 56/1942 Sl. z. z 18. marca 1942
zakézal Zidom ¢&lenstvo v Lekarskej komore.*

V roku 1939 sa vladnym nariadenim ¢. 145/1939 Sl. z. z 26. jina 1939 o vyluce-
ni Zidov z prav na verejné lekdrne a o usmerneni po¢tu Zidovskych zamestnancov
v lekérnach v § 1 zakotvilo, Ze Zid nemoze byt majitelom ¢&i spolumajitelom alebo
koncesionarom ¢i spolukoncesionarom verejnej lekarne.””

Vyltéenie Zidov z vykonu spologensky délezitych povolani sa neskor, v Zidov-
skom kddexe stalo uplnym, hoci paragrafy 255 a 256 kédexu umoznovali prezidento-
vi udelovat vynimky, t. j. vynat jednotlivych Zidov spod ustanoveni kédexu,* a tym
im umoznit vykonavat aj povolania, ktorych vykon mali inak Zidia zakdzany. Zidia
konkrétne nemali pravo vykonavat povolanie verejného notara, vratane verejnono-
tarskeho osnovnika (t. j. koncipienta), advokata, vratane advokatskeho osnovnika,
civilného inZiniera, lekdra, zverolekara a lekdrnika.* V § 15 ods. 1 Zidovsk}'r kédex
stanovil, ze ,,Zid nesmie byt zamestnany v sluzbach $tétu, taktiez v sluzbach verej-
nopravnych korporacii a verejnych ustanovizni vobec, pocitajuc do toho aj nositelov
verejnopravneho poistenia, a to ani ich alebo nimi spravovanych alebo dotovanych
ustavov, podnikov, fondov a zariadeni, vyjmuc Zidovskych kultirnych, kultovych
a socialne-zdravotnych ustanovizni ako aj Ustredne Zidov.“ *°

Zidia viak neboli vylti¢eni iba z vykonu uvedenych povolani, ale stratili aj pravo
slobodne nakladat s vlastnou pracovnou silou. Zidovsky kédex totiz v nadviznosti
na uz skor existujice pravne tpravy Zidom vo veku od 16 do 60 rokov, ktori neko-
nali osobitné prace podla § 38 branného zakona, nariadil vykonavat prace, ktoré im
uré Ministerstvo vnutra.” Zidia vak tieto prace nevykonavali v pracovnom (slu-
zobnom) pomere a nepodliehali z titulu ich vykonu verejnopravnemu poisteniu.*?
I8lo teda o nitend pracu. Popri tom mohli Zidia vykonévat urité prace aj ako plateni
zamestnanci sukromnych zamestnéavatelov, na ¢o sa vSak vyzadovalo osobitné povo-
lenie Ustredného hospodérskeho uradu.*

Rasové zakonodarstvo Slovenskej republiky Zidom postupne zédsadne obme-
dzilo, resp. odnalo mnohé dolezité prava. Popri komplexnych $tatno-mocenskych

SHUBENAK, L.: Rasové zdkonodarstvo na Slovensku (1939 - 1945), s. 74.

"TamzZe, s. 75.

3$Nariadenie & 198/1941 Sl. z. zo dita 9. septembra 1941 o pravnom postaveni Zidov, §§ 255 — 256.
Tamze, §§ 16 - 21.

“Tamze, § 15 ods. 1.

“'Tamze, § 22 ods. 1.

“2Tamze, § 23.

“Tamze, § 43 a nasl.
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zésahoch do majetkovych pomerov Zidov, ktoré zapri¢inili ich zna¢ne nepriaznivi
socidlno-ekonomick situdciu, boli Zidia tvrdo postihnuti aj stratou o. i. prava po-
sobit v $tatnej a ostatnej verejnej sprave a v armade (ako vojenské osoby), volebného
prava (aktivneho aj pasivneho) ¢i prava na vyssie vzdelanie nez aké poskytovala Tu-
dova gkola.**

Systematicky organizované diskriminacia Zidov sa vyrazne dotkla aj ich zdk-
ladnych ludskych prav (slobdd) a ich dostojnosti ako ludskych bytosti (ich fyzickej
a moralnej integrity). Tito podstatnd forma diskriminacie Zidov bola vyrazom do-
bového, pravda, nie vSetkymi nezidovskymi obcanmi schvalovaného nazerania ne-
zidovskej verejnosti na Zidov ako na niekoho, kto sa vyrazne a v negativnom zmys-
le odliSuje od vicsinovej spolocnosti, ktorej moéze svojou inakostou vazne $kodit,
a preto by z tejto spolocnosti mal byt Gplne vycleneny (Zit na jej okraji), pripadne
by z nej mal byt vyhosteny atd. Konkrétnym prejavom tejto formy diskriminacie
boli najmé dehonestdcia zidovskych osob ich ur¢itym oznacovanim a obmedzenia
slobody pohybu a pobytu Zidov, ktoré boli (podobne ako napr. spomenuté pracovna
povinnost Zidov) zaroveii aj obmedzeniami ich osobnej slobody.

Sloboda pohybu a pobytu Zidov bola obmedzené vo viacerych smeroch. Na-
priklad vlddne nariadenie ¢. 215/1940 S. z. zo 14. septembra 1940 prikdzalo Zidom
odovzdat pasy a vyrazne stazilo pre Zidov moznost ziskat pas, a tak aj moznost vy-
cestovat do cudziny a vrétit sa z nej. Od konca roku 1940 organy miestnej spravy
vo velkom rozsahu vydavali pravne predpisy, ktorymi Zidom v tizemnych obvodoch
svojej pdsobnosti zakazovali pristup na rozne verejné miesta, no¢né vychddzanie,
stykanie sa s Nezidmi (,,arijcami”) a pod. Takto zamerané pravne upravy boli vy-
dané aj na tstrednej urovni $tatnej spravy; tieto ipravy mali celostatnu posobnost.
Zidovsk}'r kodex v § 29 stanovil, ze Ministerstvo vnutra a jemu podriadené ttva-
ry verejnej spravy vnutornej mozu Zidom obmedzit alebo zakézat pobyt v uréitych
¢astiach obci. Ministerstvo na zaklade tohto splnomocnenia vydalo 10. novembra
1941 vyhlasku ¢ 510 Ur. n. o zjednoteni doteraz vydanych vyhldsok o opatreniach
policajného charakteru protizidovského zamerania. Vyhlaska Zidom zakédzala mat
v drzbe strelivo a vybu$niny, rybolovné nacinie, telefon ¢i bicykel, telefonovat ¢i vozit
sa na bicykli (vlastnictvo a pouZzivanie osobnych motorovych vozidiel bolo Zidom
zakézané uz skorsie) a i. Dalej vyhlaska Zidom zakézala vstup do stravovacich, uby-
tovacich ¢i kulttrnych (napr. kind) zariadeni oznacenych ako Zidom nepristupné,
zdrziavat sa ¢i prechadzat sa vo verejnych castiach obci, nakupovat v uréitych ob-
chodoch a v urc¢itom case a i. Este vyraznejsie obmedzila slobodu pohybu a pobytu
Zidov vyhlaska Ministerstva vnutra ¢. 125 Ur. n. z 12. marca 1942, ktora Zidom
zakazala sa stahovat bez osobitného povolenia, ako aj zdrziavat sa mimo svojho bytu
od 18:00 do 5:00.*

“Blizsie pozri HUBENAK, L.: Rasové zdkonodarstvo na Slovensku (1939 - 1945), s. 48 a nasl.

“Tamze, s. 82 a nasl.
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Zaver

Rasové zakonodarstvo, existujuce na tizemi Slovenskej republiky v rokoch 1939 az
1945 a najviac sa rozvijajuce v rokoch 1939 az 1942, diskriminovalo Zidov Zijucich
v tomto $tate v mnohych smeroch, degradujuc ich do velmi nepriaznivého postave-
nia nielen obc¢anov, ale aj Iudi ,druhej kategérie®. Diskriminacia slovenskych Zidov
mala mnoho konkrétnych foriem, ktoré sa prejavili v ramci dobovych sukromno-
pravnych i verejnopravnych vztahov. V tomto prispevku som v kratkosti priblizil
niektoré z tych foriem diskriminacie, ktoré sa vyskytli vo sfére verejného prava.

Diskriminaciu zidovskych obcanov vo sfére verejného, ale aj sikromného prava
do istej miery umoznila uz tstava Slovenskej republiky nedostato¢nou ochranou za-
kladnych ludskych a ob¢ianskych prav a nezakotvenim (Uplnej) pravnej subjektivity
a pravnej rovnosti vSetkych obcanov, ako aj tym, Ze umoznila, aby pravne predpisy
vyrazne obmedzujice alebo odnimajice Zidom ich verejné alebo sikromné prava
v rozhodujtcej miere vydali ob¢anmi nevolené organy vykonnej moci (¢o na druhej
strane v pripade nedemokratického, autoritativneho az totalitného $tatu, akym Slo-
venska republika nesporne bola, nie je ziadnym prekvapenim). Slovenské exekutivne
organy vydali, na ustrednej i miestnej trovni, mnozstvo protizidovskych pravnych
predpisov, ¢im prispeli k zna¢nej systematickosti a komplexnosti diskriminacie slo-
venskych Zidov - pojem ,,Zid“ bol dosledne legislativne definovany - najprv v roku
1939 (Zid bol primdrne chapany ako vyznava¢ zidovskej viery) a potom v roku 1941
(Zid bol primdrne chépany ako prislusnik zidovskej rasy) —, obmedzenia, resp. od-
natia prav zidovskych obc¢anov boli velmi podrobne ustanovené a existoval tiez tcin-
ny $tatno-mocensky mechanizmus presadenia jednotlivych foriem diskrimindcie
Zidov v kazdodennom Zivote.

O diskrimindcii, ktorej boli Zidovski obc¢ania vystaveni vo sfére verejného prava,
mozno stthrnne konstatovat, ze viedla k dehonestécii Zidov ako Tudskych bytosti
i ¢lenov spolo¢nosti, k zasadnému obmedzeniu ich osobnej slobody a slobody po-
hybu a pobytu, k zneuzivaniu ich pracovnej sily $tatnou mocou, k ich vyradeniu
z ekonomického, politického i kultirneho zivota $tatu a pod. Ak k tomu doplnime,
ze Zidia boli diskriminovani aj v dal$ich smeroch, najmi 7e stratili prevaznu &ast
svojho majetku a iba v obmedzenom rozsahu si mohli obstaravat zivobytie pracou,
je zrejmé, ze vicsina slovenskych Zidov sa ¢asom stala ,,bezprizornou® t. j. pre Slo-
vensku republiku nepotrebnou, nadbyto¢nou masou Iudi, ktora sa kvoli svojej plos-
nej diskrimindcii nielenze nedokazala, ale ani objektivna nemohla o seba postarat,
ani byt pre §tat vyznamnej$im prinosom. Stét, ako je zndme, nehodlal ttto situdciu
Zidov, ktord sam zapricinil, riesit, lebo mal naporadzi vcelku pohodlné riesenie —
odsun Zidov z uzemia Slovenska, ktorym sa ich tragédia zavfsila.
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Adriana Svecovd!

Pociatky protizidovskej normotvorby
v Madarskom kralovstve prijatim
zak. ¢1. IV/1939

Anfinge der antisemitischen Rechtsbildung im
Konigreich Ungarn durch die Gesetzannahme
Art. IV/1939

Abstrakt

V predvecder II. svetovej vojny a vyraznej vlny eskalujuceho eurdpskeho antisemitizmu
sa medzi prvé protizidovské pravne normy Madarského kralovstva radi zak. ¢l. IV/1939
o u¢innej$om obmedzeni verejného a ekonomického Zivota Zidov.? V predmetnej materi-
alovej $tudii sa zameriame na obsahové predstavenie jeho antihumannej a nedemokratickej
podstaty (ako pravneho zédkladu hanebného prava), ktora materialne velmi ndpadne kores-
ponduje s obsahom podobnych legislativ inde v Eur6pe, vratane prvej protizidovskej prav-
nej normy v pravnom poriadku Slovenského $tatu. V rovnakom case ako Madarsko a temer
ihned po vyhlaseni samostatnosti Slovenska 14. marca 1939 totiz slovenska vlada prijala uz
zname a dostato¢ne prebadané vl. nar. ¢. 63/1939 Sl. z. o pravnom postaveni zidov a o ob-
medzeni poctu Zidov v niektorych slobodnych povolaniach. Totozné tragické Zivotné osudy
a prikoria ako na Slovensku zazivali aj Zidia v celom Madarsku, vritane okupovanych tuzemf
juzného Slovenska pocas II. svetovej vojny, ramcované protizidovskou normotvorbou hor-
tyovského Madarska, st vSak v slovenskej historiografii doteraz malo reflektované a pravno-
historicky vobec nedocenené, a tak tento deficit chceme v uvedenej studii ¢iasto¢ne od¢init.?

Kluc¢ové slova: antisemitizmus; Zidia; protizidovska normotvorba (zdkonodarstvo); zak. ¢l.
1V/1939; definicia pojmu Zid; ndbozensky (konfesionalny princip); princip narodnej ocisty;

! Doc. JUDr. PhDr. Adriana Svecovd PhD., Katedra dejin prava Pravnickej fakulty Trnavskej uni-
verzity v Trnave; kontakt: adriana.svecova@truni.sk

2 Clénok je vysledkom riesenia projektu VEGA ¢&. 1/0549/15 s nazvom: Préavne postavenie Zidov
na tzemi Slovenskej republiky v rokoch 1939-1942 so zretefom na niektoré vybrané oblasti pravnej
upravy v stredoeurdpskom kontexte.

* Systematicky sa problematike holokaustu na arbitraznom tzemi juzného Slovenska, osobitne
v regione Zitného ostrova venuje T. Lang, pozri napriklad LANG, T. - STRBA, S.: Holokaust na juz-
nom Slovensku. Na pozadi historie novozdmockych Zidov. Bratislava: Kalligram, 2006, 605 s; LANG,
T. - STRBA, S.: Az érsekujviri zsidésdg tortenéte. Bratislava: Kalligram, 2004, LANG, T.: Zbaveni
prava - majetku - Zivota. Zidovsky osud na juznom Slovensku 1938 - 1947. Nové Zamky: Finecom,
2016. O tragédii madarského a tiez na arbitraznom tizemi Slovenska zijuceho Zidovského obyvatelstva
po nemeckej okupécii Madarska od 19. marca 1944 v kratkosti pojednal VIETOR, M.: Dejiny okupdcie
juzného Slovenska 1938 - 1945. Bratislava: Vydavatelstvo SAV, 1968, s. 345 — 351.
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numerus clausus; obmedzenie a vylucenie vo verejnom Zivote, hospodarstve a v niektorych
povolaniach;

Abstrakt

Den ersten judenfeindlichen Rechtsnormen des Konigreich Ungarn ist der Gesetzesar-
tikel IV/1939 iiber eine wirksamere Einschrankung der offentlichen und wirtschaftlichen
Tatigkeit der Juden zuzurechnen. In der vorliegenden Studie widmen wir die Aufmerk-
samkeit dem menschenrechtsverletzenden Wesen dieser Gesetzgebung, die in materieller
Hinsicht auffillige Parallelen mit dem Inhalt anderer dhnlichen Gesetzgebungen europaweit
aufweist, unter denen die erste judenfeindliche Rechtsnorm in der Rechtsordnung der Slo-
wakischen Republik, Regierungsverordnung Nr. 63/1939 des Slowakischen Gesetzbuches
tiber die Rechtstellung der Juden und tiber die Einschriankung der Zahl der Juden in einigen
freien Berufen, zu nennen ist. Das Schicksal der Juden in ganz Ungarn (inklusive die wéah-
rend des I1. Weltkrieges besetzten Gebiete der Stidslowakei) war ebenso tragisch, wie dasjeni-
ge der Juden aus dem Gebiet der Slowakei. Den rechtlichen Rahmen fiir die Judenverfolgung
in Ungarn bildete die judenfeindliche Gesetzgebung von Horthy-Ungarn, die jedoch in der
Slowakei wenig reflektiert wird und der man von Seiten der Rechtshistoriker bis heute kaum
Beachtung geschenkt hat. Dieses Desiderat mochten wir in der vorliegenden Studie teilweise
erfiillen.

Schliisselworter: Antisemitismus; Juden; judenfeindliche Gesetzgebung; Gesetzesarti-
kel IV/1939; Definition des Begriffs Jude; Religionsprinzip; das Reinigungsprinzip; nu-
merus clausus; Einschrankungen und Ausschaltung aus dem offentlichen Leben, aus dem
Wirtschaftsleben und aus der Ausiibung einiger Berufe.

V historickej nadvédznosti povazujeme za prvu protizidovski pravnu normu
(i z celoeurdpskeho pohladu) zak. ¢l. XXV/1920,* prijaty dobrovolne a celkom ne-
zavisle od vole cudzich medzinarodnych sil (velmoci), resp. pocas zostrenej geopoli-
tickej situacie v potrianonskom Madarskom kréalovstve tesne po skoncenti 1. svetovej
vojny, ale v zrejmej pri¢innej kauzalite k vzrastajicemu povojnovému antisemitizmu
a predovsetkym po ukonceni vlady komunistickej republiky rad a jej vodcu Bélu
Kina (mimochodom Zidovského pdvodu). O obsahu uvedeného zak. ¢l. XXV sa
vie malo v slovenskej historiografii, kedze sa jeho aj na politické pomery v samot-

* Doplneny jeho novelou zak. ¢l. XIV/1928. Napriek jeho vo svojej podstate zna¢ne vagnym for-
muldcidm a pofidérnym zakonnym kritéridm urc¢ovania diskrimina¢ného principu numerus clausus,
relevatny pocet zidovskych $tudentov zacalo $tudovat na okolitych zahrani¢nych univerzitach (napr.
pocetnejsie aj na bratislavskej Univerzite Komenského) a vzhladom na tazkosti s nostrifikovanim v za-
hrani¢i nadobudnutého diplomu, mnohi madarski Zidia zostali pdsobit po skoceni univerzity v zahra-
ni¢i. I8lo teda nesporne o otvoreny zaciatok oficidlneho antisemitizmu, kedZe aj madarska verejnost
ho povazovala za namiereny predovéetkym proti Zidom. Bliz$ie o zdkone a jeho aplikdcii aj o uhor-
skom, ¢i medzivojnovom antisemitizme pozri LANG, T.: Zbaveni prdva - majetku - Zivota. Zidovsky
osud na juznom Slovensku 1938 - 1947, s. 19 — 22. Ten vychddza pri hodnoteni uvedeného zdkonného
¢lanku a trovne madarského a na réznych trovniach spolocenského Zivota prejavujiiceho sa antisemi-
tizmu z prace SZEGVARI, K.: Numerus clausus rendelekzések az ellenforradalmi Magyarorszdgon. Bu-
dapest: Akadémia Kiado, 1988. Text prace publikovany in LANG, T. - STRBA, S.: Holokaust na juznom
Slovensku. Na pozadi histdrie novozdmockych Zidov, XXV kap. Zékonodarstvo o Zidoch 1000-1945.
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nom medzivojnovom Madarsku sporna aplikacia® vobec nedotykala zidovského
obyvatelstva Zijiceho v prvej republike Ceskoslovenskej, a preto sa s nim Zidia® Zi-
juci na Slovensku v praxi ani nemobhli stretnit a konfrontovat. Chronologicky vzaté
sa za regularne prvy protizidovsky zakon povazuje zak. ¢l. XV/1938 o uc¢innejsom
zabezpeceni rovnovahy v spolo¢enskom a hospodarskom zivote, ktory schvélil ma-
darsky parlament 29. aprila 1938 (nazvany aj prvy (proti)zidovsky zakon’), stojaci
na konfesionalnom principe prislusnosti k izraelitskému vierovyznaniu. Ten bol pri-
jaty 29. mdja 1938 a po I. Viedenskej arbitrazi zavdzoval (samozrejme aj nasledne
prijaté protizidovské pravne normy) aj slovenskych Zidov, Zijacich na arbitréznych
tizemiach. Vecnopravne zékonny ¢l. XV obmedzoval Zidov v takych segmentoch
spolo¢enského zivota, ako bola tla¢, hospodarstvo, finan¢nictvo a vykon niekto-
rych slobodnych povolani na uréeny numerus clausus 20%.°

Na neho potom nadvizoval v $tudii prezentovany, druhy protizidovsky zakon,
zak. ¢l. VI/1939, chvaleny 5. mdja 1939 (dalej len zakon), ktory bol predlozeny parla-
mentu este vldidou B. Imrédyho v ¢ase kulminujticej medzivojnovej krizy a pokroci-
lej fasizacie politickych aj pravnych pomerov na sklonku 30-tych rokov 20. storocia,
vyvolanej iste, ale nielen, otvorenou natlakovou politikou postupnych, nediploma-
tickych krokov nacistickej Nemeckej riSe na $taty strednej Eur6py. Kym este v roku
1938 vydali protizidovské normy len Madarsko a Nemecko, v roku 1939 zacali v po-
merne rychlom slede za sebou prijimat antisemitsky motivované pravne normy, sa-
turujice skryvané ¢i otvorené formy v jednotlivych krajinach rozne politicky a spo-
lo¢ensky podfarbovaného antisemitizmu, aj dalSie $taty a preto treba predmetny
zakon zasadit do tohto zahrani¢nopolitického kontextu eurépskeho legislativneho
antisemitiského populizmu.

* Jeho aplikacia aj v samotnom Madarsku bola sporna a de facto sa pravna norma obchadzala.

¢ V $tadii uvddzame pojem Zid s velkym pismenom ako prislusnika uvedeného etnika, ¢ize nie
z konfesiondlneho zaradenia, o ktoré sa predmetny zak. ¢l. IV primérne opieral.

7 Madarska legislativa aj verejnost ich oznacovala za zidovské zakony, pravne normy, obsahovo st
vsak vSetky antizidovské, resp. antisemitské.

$ O jeho obsahu v kratkosti referovala SVOLIKOVA, M.: Madarské protizidovské zakonodarstvo
ajej dosahy. Priklad Zidovskej komunity v Leviciach. In: Fiamova, M. (ed.): ProtiZidovské zdkonodarstvo
na Slovensku a v Eurépe. Zbornik z medzindrodnej vedeckej konferencie Bratislava 8. - 9. septembra 2011,
Bratislava: UPN, 2014, s. 324, tieZ o jeho obsahu a aplikdcii referoval LANG, T.: Zbaveni prdva — majet-
ku - zivota. Zidovsky osud na juznom Slovensku 1938 — 1947, 5. 26 - 31. V tejto publikdcii T. Lang cituje
na s. 29 z dovodovej spravy k zakonu: ,,Ked hovorime o Zidovstve a jeho iilohdch, nemézeme opomeniit
okolnosti, Ze sa vrstvy pristahovalcov (rozumej Zidov, pozn. A. Svecovej) alebo mnohokrdt migrujiicich,
nedokdzali pocitmi, chdpanim a celym duchovnym habitom prispdsobit ostatnym vrstvam domdceho
obyvatelstva.®, ¢im predkladatel zakona bezprecendentne utoci alebo vycita nedostato¢nu asimilaciu
madarského zidovstva. Dévody na obvifiovanie Zidov by mohli pokracovat, a tak sa predkladatel prvé-
ho protizidovského zdkona uchyluje k prijatiu normy ako formy rie$enia uvedenych problémov: ,za
takychto podmienok je povinnostou vlddy prijatim zdkona a nan nadvizujicimi vladnymi opatreniami
rozbehniit a zabezpelit taky proces, aby v hospoddrskom Zivote a v slobodnych povolaniach obnovil rovno-
vahu medzi Zidovskymi a nezidovskymi vrstvami obyvatelstva z hladiska ich percentudlneho zastiipenia.*
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Druhy protizidovsky zakon povazujeme za originarny pravny zaklad nasledu-
jucej protizidovskej normotvorby,’ na ktory sa dalsie vykondvacie pravne normy
najcastejsie odvolavali, doplnovali ho, resp. sa nimi hmotnopravny zaklad nizsie
zmienovaného zdk. ¢lanku IV nespocetnekrat v naslednych rokoch vojny nove-
lizoval." Chapeme ho ako materidlnopravny zaklad (popri prvom a tretom (zak.
¢l. XV/1941 o uprave manzelského prava a jeho ochrane) protizidovskom zakone)
hortyovskej, rasovo-motivovanej protizidovskej normotvorby," prijatej v priebehu
vojny, t.j. pred aj po okupdcii krajiny 19. marca 1944 Nemeckou riSou, kedy sa za-
¢ala kone¢na féza rieSenia problému madarskych Zidov (ktorych zilo v roku 1944
v krajine viac ako 700.000, z toho priblizne 437.000 bolo v Madarsku deportovanych,
pricom z Gizemia arbitrazami od¢leneného tizemia juzného Slovenska sa deportacie
dotkli cca 40.000 Iudi)'* podla (aj na Slovensku) uz dobre znameho deportacného
scenara, ktorému predchddzala este posledna a velmi masivna vlna pocetnych proti-
zidovskych pravnych predpisov.

1. Definicia pravneho pojmu Zid

Zakladna klasicka definicia sa nachadzala v ivodnom § 1 ods. 1 a vychadzala,
ako bolo prizna¢né pre tento typ protizidovskej normotvorby, z defini¢ného krité-
ria konfesionalneho principu v kombindcii s kritériom zakonného pribuzenstva,
resp. povodu. I3lo o prijatie zmiesaného modelu uréenia pojmu Zid. S konfesional-
nym diferen¢nym kritériom totiz mali zretelny aplika¢ny problém aj iné protizidov-
ské legislativy (vid slovenskd norma vl. nar. ¢. 63/1939 Sl. z.), a neskdr sa priklonili
bud k rasovému principu, resp. zmie$anému systému. V zdkone sa doslovne v § 1

® Z dovodovej spravy vyberame: ,ako neprimerané sa ukdzalo ustanovenie zdkona (t.j. zak. ¢l
XV/1938), ktoré stanovilo pomerny pocet Zidov na iirovni stvorndsobnej voci ich celkovému podielu
na populdcii Statu, to znamend, Ze bol odhadnuty na 20 percent a umozZnenymi vynimkami im umoznil
aj tento pomer vyznamne prekrocit. .... PovazZujeme za nevyhnutné predloZenie nového, podstatne ener-
gickejsieho ndvrhu zdkona.“ Citované podla LANG, T.: Zbaveni prdva — majetku - Zivota. Zidovsky osud
na juznom Slovensku 1938 — 1947, s. 32

!"Najcastejsie v podzdkonnej forme vladnych nariadeni a nariadeni prislu$nych ministerstiev. Ide
napr. o tieto vl. nariadenia: nariadenie ministra vnutra ¢. 202.200/1942 B.M. sz. 0 odbornom lekarskom
vzdeldvani v zmysle § 1 zdk. ¢l. IV/1939; nariadenie ministra vnitra 267.340/1939 B. M.sz vykona-
vajiceho nariadenia tykajicich sa obmedzeni v zmysle zék. ¢l. IV/1939 o obmedzeni Zidov v oblas-
tiach verejného Zivota a hospoddrstva; nariadenie ministra vnutra 657.347.347/1939 B.M.sz o vykone
nariadeni v oblasti rozhodovania policajnych organov v zmysle zak. ¢l. IV/1939, nariadenie ministra
$kolstva a nabozenského kultu 215.1172/1940 VK.M. eln. Sz vykonévajiceho nariadenia v zmysel zak.
¢l. IV/1939, tykajticeho sa cirkevnych $kolskych zariadeni.

"Tba na okraj: dovtedy vSetky protizidovsky orientované pravne normy priamo nepouzivali pojmy
zidovsky, Zid, hoci z ich dikcie bola jasna personalna posobnost uvedenych pravnych noriem, no uve-
deny druhy protizidovsky zékon pouzil vo svojom ndzve prvy krat pojem Zid. Vymedzil sa nezakryte
protizidovsky, a bez $krupul nielen nézvom ale aj priamymi odkazmi na Zidov ako adresdtov pravnej
upravy v jednotlivych zakonnych ustanoveniach.

12Podla KAMENEC, 1.: Specifikd holokaustu na Slovensku. In: Vrzgulova, M. a kol.: Vybrané aspekty
a metddy vzdelavania o holokauste na Slovensku, Bratislava, 2013, s. 19.
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ods. 1 uvadza: ,,Z hladiska aplikdcie tohto zdkona sa za Zida povaZuje td osoba, kto-
rd je prislusnikom Zidovského vierovyznania, alebo ktorej najmenej jednej z rodicov,
alebo minimalne dvaja spomedzi jej starych rodicov su prislusnikmi Zidovského vie-
rovyznania v ¢ase nadobudnutia ti¢innosti tohto zdkona alebo pred nadobudnutim
ucinnosti tohto zdkona bol/boli prislusnikom/ prislusnikmi Zidovského vierovyznania.
Toto plati aj pre potomkov vyssie uvedenych osob, ktori sa narodili po ticinnosti tohto
zdkona.“" Uvedena legalna definicia tak v konfrontacii s nemeckou alebo sloven-
skou legislativou (v zneni Zidovského kédexu, vl. nar. 198/1941 SL z. o pravnom
postaveni Zidov) zaradila medzi Zidov okrem plnorodych Zidov, aj tzv. zidovskych
mieSancov 1. stupiia (Mischling, tzv. polovi¢nych Zidov), ktori podliehali protiZi-
dovskej legislative, a to v plnom rozsahu jej konkrétnych ustanoveni.'*

Zakon v nasledovnych odsekoch § 1 moderoval striktné pozitivne vymedzenie
pojmu Zid, ked sa pri negativnom vymedzeni pojmu odvolaval prednostne na vy-
lucujice kritérium Kkristianizacie' osob Zidovského povodu (konvertitov a ich
potomkov, ktori prijali nielen dominujiacu katolicku ale aj int, uznanua krestanska
konfesiu) po splneni niektorej dalej, kumulativne uréenej podmienky (predovset-
kym uhorského domicilu jeho rodicov, ¢i prastarych rodic¢ov, narodenych aj pred
31. decembrom 1848 v Uhorsku). Co sa tyka ostatnych podmienok, vychédzali v za-
sade z kritéria rodinnej prislusnosti alebo povodu dotknutej osoby k zakonne defi-
novanému konvertitovi niektorej uznanej krestanskej cirkvi. Za nezidov sa teda pod-
la § 1 povazovali aj potomkovia konvertitov, narodeni najneskor do 1. januara 1939
a zijuci v krestanskom manzelstve (uzatvorenom najneskor pred 1. januarom 1939),
dalej ti potomkovia, ktori prijali krestanstvo pred 7 rokom, resp. aj nemanzelski
potomkovia konvertitov. Za nezida sa povazoval aj Zid, ktory uzaveral manzelstvo
snezidom pred 1. januarom 1939. Madarska tprava (ako ostatne aj iné protizidovské
normotvorby satelitov Nemecka, alebo nim okupovanych krajin) sa vak odvolavala
na nelogicku ¢asovu limitaciu uvedeného aktu prijatia krstu a urcila, Ze sa ma udiat

BV origindli § 1:,A jelen térvény alkalmazdsa szempontjdbol zsidénak kell tekinteni azt, aki 6 maga
vagy akinek legaldbb egyik sziilGje, vagy akinek nagysziil6i koziil legaldbb kettd a jelen torvény hatdlybalé-
pésekor az izraelita hitfelekezet tagja vagy a jelen torvény hatdlybalépése el6tt az izraelita hitfelekezet tagja
volt tigyszintén a felsoroltaknak a jelen térvény hatdlybalépése utdn sziiletett ivadékait.“

4V kratkosti norimberskd normotvorba podla 1. vykonavacieho nariadenia k zakonu o risskom
ob¢ianstve zo dna 14. 11. 1935 povazovala za Zidovského mie§anca na rasovom principe toho, kto po-
chddzal aspon z jedného alebo dvoch podla rady zidovskych prastarych rodic¢ov, pri¢om sa rozli$ovali
medzi nimi dve podkategdrie: miesanec 1. stupiia, tzv. polovi¢ného Zida, ktory mal dvoch Zidovskych
prastarych rodi¢ov a ktory sa hodnotil ako plnohodnotny Zid a miesanec 2. stupiia, ktory mal iba jed-
ného zidovského prastarého rodica. Spracované podla SCHMITZ- BERNING, C.: Vokabular des Na-
tionalsozializmus. 2. Auflage. Berlin -New-York: Walter de Gruyter, 2015, s. 339- 340. Obdobne podla
slovenskej normy § 1 ods. 1 vl. nar. 198/1941Sl. z. sa za mie$anca povazoval ten, kto mal aspon jedného,
resp. dvoch podla rady zidovskych prastarych rodi¢ov, pri¢om sa za Zida povazoval len Zidovsky mie-
$anec, ktory mal dvoch Zidovskych prapredkov.

13Za vynatie krestanskych konvertitov horlil napr. katolicky arcibiskup J. Serédi, ale inak sa aj on
ako aj ostatni poslanci a nominanti krestanskych cirkvi v Hornej komore jasne vyslovil za obsah uvede-
ného zak. ¢l IV.
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v rozhodujiucom case, za ktory sa povazoval pre osobu konvertitu ukon samotnej
konverzie najneskor do 1. augusta 1919.

Ergo konkrétne, pokial inkriminovany subjekt splnil kumulativne formulované
nizsie uvedené vymedzenie § 1, nepovazoval sa Zida: po prvé, ,,ak pochddzal z man-
Zelstva uzatvoreného pred 1. janudrom 1939, alebo ak pochddzal z manzelstva, ktoré-
ho prislusnikom izraelitského vierovyznania bol nanajvys jeden jeho rodic a dvaja jeho
stari rodicia, a po druhé, ak

»1. obaja jej rodicia boli uz pri uzatvdarani manzelstva prislusnikmi krestanského
vierovyznania a nimi aj zostali, alebo

2. v zmysle dohody jej rodic¢ov pred uzatvorenim manZelstva bude nasledovnikom
vierovyznania krestanského rodica a rodic, ktory je v case uzatvorenia manzelstva pri-
slusnikom izraelitského vierovyznania, konvertuje pred 1. janudrom 1939 na iné kres-
tanské vierovyznanie, ktoré prislusnikom zostdva aj nadalej, alebo

3. od narodenia bol prislusnikom krestanského vierovyznania, alebo sa pred do-
visenim siedmeho roku Zivota stal prislusnikom krestanského vierovyznania, jej rodic,
ktory bol prislusnikom izraelitského vierovyznania, pred 1. janudrom 1939 konverto-
val na iné krestanské vierovyznanie a samotnd tdto osoba, ako aj jej rodi¢ aj nadalej
zostavaju prislusnikmi krestanského vierovyznania.“

Za osobu Zidovského povodu sa, ako uvadza § 1 ods. 3 zdkona, nepovazoval
aj ten, kto

»a) sa pred 1. augustom 1919 stal prislusnikom krestanského vierovyznania a zo-
stal nim aj nadalej, ak jeho Zidovski rodicia alebo Zidovsky rodi¢ - a v pripade, ak
sa jeho rodicia narodili pred 31. decembrom 1848, aj ich predkovia - narodili pred
1. janudrom 1849 na tizemi Madarska;

b) kto pred 1. janudrom 1939 uzatvoril manzelstvo s osobou, ktord sa v zmysle
tohto zdkona nepovaZuje za Zida, ak ani jedno dieta narodené z tohto manzelstva
sa podla tohto zdkona nepovazuje za Zida;

¢) ktory je potomkom osoby, ktord sa v zmysle tohto §-u nepovaZuje za Zida;

d) ktory je takym potomkom rodicov, ktori sa najneskor do 1. janudra 1939 stali
prislusnikmi niektorého krestanského vierovyznania a ktori inak spliiajii podmienky
stanovené v pism. a), ktory je od svojho narodenia prislusnikom krestanského viero-
vyznania.“

Zakon vsak zidovskych konvertitov a ich potomkov a manzelov uvedenych
v zmienenom § 1 ods. 3 pism. a) az d) iba ciasto¢ne vylucil z posobnosti zako-
na (mozno hovorit o istom druhu privilégia favorabilis), a zaroven ich obmedzil
pri vykone verejnej spravy, poslanca zakonodarnej moci, poslanca samospravy, uci-
tela, redaktora verejného periodika, vylucil ich z vykonu v niektorych vymedzenych
slobodnych povolaniach, tiez prekrocenia stanovenych 6% prijatych Studentov na
vysoké $koly a univerzity a obmedzeni pri dispozicii s nehnutelnym majetkom (od-
kazna§ 5, 6, 7, 10, 15, 16 a 2. ods. § 19). Vyssie opisané restrikcie tak poukazali na
priamy zémer zdkonodarcu, tcinnejsie vylucit vietkych Zidov podla rasovej pris-
lusnosti a rodinnej pribuznosti z verejného a hospodarskeho zivota, resp. vymedzit
ich vplyv a pdsobenie na v zdkone uréeny numerus clausus. Ako vidno v § 1 sa za-
konodarca viak pokdsil asponi ¢iastoéne chranit konvertovanych Zidov (a ich po-

120



tomkov), kedZze prislusnost k niektorej krestanskej konfesii ako negativne vylucujuce
kritérium naplialo aj dogmatické stanovisko ochrany Katolickej cirkvi vo¢i katolic-
kych konvertitom cirkvi i absolutne odmietanie rasového principu (ved napokon
samotny Vatikan ¢i konkrétni krestania ako ¢lenovia jednotlivych narodnych kato-
lickej ¢i inych krestanskych cirkvi chranili alebo protezovali pocas vojny mnohych
zidovskych konvertitov).

Zakonna uprava ponechavala moznost udelit dal$ie vynimky ($ 2), ktoré umoz-
novali podmienene, s vyhradou (ak zakon neustanovoval inak) ur¢enym osobam
zachovat si rovnocenné postavenie ¢lena madarského narodného spolocenstva. Ta-
xativne urcené vynimky mohli uZivat niektoré, v zékone definované skupiny Zidov
ad personam (t.j. zakon sa vyslovne nevztahoval na potomkov liberovanych osob).
Poskytovali sa totiz iba tym, ktori sa napriklad aktivne zucastnili I. svetovej vojny,
resp. narodnych bojov po skonceni vojny, 50%-tnym vojnovym invalidom, alebo vi-
tazom olympijskych hier, univerzitnym profesorom, vysokym $tatnym tradnikom
v postaveni kralovského (tajného) radcu, dalej tym, ktori sa stali knazmi niektorej
z krestanskych cirkvi, vratane vdov a sirdt vojakov, zosnulych v boji. Z uvedenych
ustanoveni je zretelna tendencia vylucit z negativnych ucinkov zakona, pokial zdkon
neustanovoval inak, tych Zidov, ktori sa stali nielen hospodarsky prospesni, ale ktori
sa zasluzili o ndrodnt samostatnost a nezavislost ¢i dobré meno Madarska pocas i
po prvej svetovej vojne. Inak povedané, madarska legislativa pri konstituovani uve-
denych vynimiek ocenila spravanie sa madarskych Zidov v predchadzajicich de-
kadach, kedy madarsky narod zazil zdrvujicu porazku v podobe neprijatelnych
dosledkov Trianonskej zmluvy, netspe$nu socialisticka revoluciu, ako aj stratu me-
dzindrodnej prestize Madarska po vojne, preto ti Zidia, ktori stdli po boku madar-
ského naroda pri tychto udalostiach, mali pouzivat aspon formdlne rovnaké prav-
ne postavenie ako Madari, ak zakon neustanovoval inak. Uvedené vynimky stojace
na principe lojality k madarskému narodnému spolocenstvu, resp. ¢iastocna po-
sobnost zakona na vys$$ie pomenované osoby niesla v sebe potenciu zachovat pred-
chadzajtce, medzivojnové status quo (kedze aj zak. ¢l. XXV/1920 vychadzal z uve-
denému principu narodnej lojality). Institut dalsich vynimiek (odkaz na posledna
vetu § 1 zékona), o ktoré sa mohli Zidia v pripade mimoriadneho verejného zdujmu
uchddzat, udelovala vykonna moc, ¢ize vlada a na ich vykonanie sa malo prijat nové
vykonavacie nariadenie.

Uvedenym definicidm nemozno upriet primarne vymedzenie pravneho posta-
venia Zidov a zidovskych pravnickych osob, resp. organizécii a zdruzeni s ich G&as-
tou (vSeobecné ustanovenie § 21). Nasledne zakon znizil, pripadne vylucil ich vplyv
a posobenie vo vymedzenych oblastiach verejného Zivota a hospodarstva:

1) absolttne vylicil Zidov z posobenia v politickom Zivote;

2) vymedzil podla principu numerus clausus ich dal$ie posobenie v zako-
ne urcenych oblastiach, pricom islo o spolocensky vyznamné funkcie a povolania
¢i hospodarsky vyznamné priemyselné odvetvia, obchodu, ako aj vo vlastnictve ne-
hnutelného pddneho a lesného fondu. Ziakon rovnako, a to je typické pre prvé fazy
protizidovskych legislativ, len zredlnil stanovenim restrikcii na zdklade numerus
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clausus taktické verejné posobenie zidovského obyvatelstva v krajine a vo¢i nezidov-
skej, madarskej majorite.

Systematika zakona, ktory obsiahol len 29 §-ov, sa zamerala na:

1) definiciu prédvneho vymedzenia pojmu Zid (§ 1 a 2);

2) tpravu obmedzenia alebo vyltéenia Zidov z vymedzenych spolocenskych,
hospodarskych sfér a verejnych sluzieb (§ 3 az 24);

3) trestnopravneho postihu voci poruseniu zdkona, resp. nesplnenia si zdkonom
ulozenych povinnosti (§ 25 az 28) a;

4) zavere¢né ustanovenie (§ 29)%°.

Restrikcie zdkon vymedzil a koncentroval na tieto pravne oblasti:

a) vo verejnom statuse a vykone politickych prav a slobod: obmedzenia pri na-
dobudani $tatneho obcianstva, ¢i inej verejnej funkcie, pri volebnom prave;

b) pracovnopravne obmedzenia pri vykone istych povolani, resp. veducich funkcii

¢) pristupu na verejné vysoké skoly a univerzity;

d) majetkovopravne postavenie: obmedzenia pri dispozicii a nadobudani ne-
hnutelnosti — pddy a nadobudani zivnostenskej licencie.

2. Obmedzenia vo verejnom statuse pri vykone niektorych
politickych prav a verejnej sluzbe

Sem zaradime ustanovenia § 3 aZ 5, ktoré zakdzali alebo obmedzili Zidov pri
nadobudani Statneho obcianstva, vykone volebného prava a vstupu do verejnej
funkcie. V § 3 sa Zidovi zakazalo ,,nadobudnit madarské stdtne obcianstvo prostred-
nictvom udelenia obcianstva, uzatvorenia manzelstva alebo uzdkonenia“, vratane za-
kazu povolenia zmeny mena. Minister vnutra bol opravneny v zneni tohto ustanove-
nia zrusit platnost rozhodnuti o nadobudnuti $tétneho obcianstva voci tym Zidom,
ktori ,,sa po 1. juli 1914 stali na zdklade takéhoto udelenia (opdtovného udelenia)
Stdatneho obcianstva madarskymi Statnymi obcanmi, ktorého Zivotné podmienky ho ne-
preduréuju na to, aby zostal na vizemi Madarska“, dalej tych, ktori nesplnili podmien-
ky na udelenie alebo spachali pri jeho ziskani trestny ¢in, disciplinarny priestupok
¢i ho ziskali uvedenim prislusného tiradu do omylu. Zrusenie sa dotykalo aj blizkych
rodinnych prislusnikov, ¢ize manzelky a maloletych, nezaopatrenych deti, pokial za-
kon neustanovoval inak.

Zid nemohol byt zvoleny (§ 4) ani za ¢lena Hornej komory parlamentu (s vy-
nimkou rabinov). Volebné pravo do ostatnych zakonodarnych zborov Dolnej ko-
mory, obecnych a miestnych zastupitelskych orgdnov smeli Zidia vykonavat len
za podmienky domovskej prislusnosti ich rodi¢ov a prarodicov k Uhorsku mini-

16Z obsahu zakona este vyberame jedno zo zavere¢nych ustanoveni § 22, ktoré splnomocnilo vladu
aby rozhodla o opatreniach zameranych na podporu vystahovania Zidov a tiez vyvoz ich majetku. § 23
stanovil vlade povinnost ur¢it vo vykondvacom nariadeni véeobecnt informa¢nu povinnost a postarala
sa o kontrolu poskytovanych tdajov. K zavere¢nym ustanoveniam sa radi § 29 ako klasické zavere¢né
a zruSujuce ustanovenie, ktorym sa zrusuju niektoré ustanovenia zak. ¢l. XV/1938 a urcuje sa platnost
zakona v den jeho zverejnenia. O jeho vykon sa postard vlada za podmienky, Ze na znovupripojenych
(okupovanych) tizemiach moze vlada prislusné pravne pomery docasne upravit odlisnymi pravidlami.
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malne po 31. decembri 1867, Cize ,ak on sdm a jeho rodicia, pokial sa jeho rodicia
a aj ich rodicia narodili po 31. decembri 1867 na tizemi Madarska a okrem ostatnych
zdkonom stanovenych predpokladov vierohodne preukdzu aj to, zZe ich rodicia alebo,
ak sa rodicia narodili po 31. decembri 1867, aj ich predkovia Zili od 31. decembra 1867
neustdle na tizemi Madarska“ (t.j. Uhorska, resp. po r. 1918 v Madarsku, pozn. aut.).
Z&kon dalej stanovoval povinnost zépisu Zidov do zoznamu voli¢ov a v pochybnos-
tiach platila prezumpcia poskytnut dokaz voli¢ského opravnenia samotnym Zidom.

Vo vztahu k vykonu verejnej sluzby boli Zidia vyluceni v § 5 z dal$ich verejnych
funkcii, akymi boli kazda sluzba pre $tatnu spravu, zakonodarné zbory, obecné or-
gany, iné verejné institacie ¢i Statne podniky a zdravotné poistovne (bud ako jeho
funkcionari, konatelia, riaditelia ¢i ini riadiaci pracovnici, vratane zamestnancov).
Vyslovne sa zdkon zmienoval o u¢innosti zdkona voci osobam, ktorym bola udelena
vynimka podIa § 2 z pravneho vymedzenia pojmu Zid. Osobitne sa v ods. 2 § 5 Zidia
vylucili z posobenia v Skolstve a to zo vietkych typov a stupniov §kél (s vynimkou vy-
ucby zidovského nabozenstva, praktizovaného aj nadalej zidovskymi ucitemi a kto-
rého vykon mohol minister $kolstva blizsie vymedzit a kontrolovat). Zakon ur¢il
tiez restrikciu penzionovania: ,,zidovskych obecnych notdrov je potrebné penzionovat
do 1. janudra 1943, dalej Zidovskych kr. sudcov a Zidovskych clenov kr. prokuratir
do 1. janudra 1940, respektive podla prislusnych pravidiel ukoncit pracovny pomer
s odstupnym®, s vynimkou pre tych, ktori boli v nevyhnutnych pripadoch aj po tych-
to lehotach prijati do verejnej sluzby z titulu ich nenahraditelnosti.

4. Vylucenie alebo obmedzenie v pracovnopravnych vztahoch
vo vybranych povolaniach

Pravnym zakladom sa stal numerus clausus, ktory urcoval pomerné zastupenie
Zidov v hospodarskom a ekonomickom Zivote podla redlneho zastipenia v po-
pulacii a s umyslom zachovat riadny a bezproblémovy chod hospodarstva. Podla
§ 6 sa zakdzalo dalej vymenovévat Zidov za ,.kr. notdra, tlmocnika, stdleho stidneho
alebo iného oficidlneho znalca, zdstupcu notdra a nie je dovolené mu vydat licenciu
na zastupovanie patentu. Toto ustanovenie sa vztahuje aj na osoby stanovené v 2. §-e.*
Pocet auditorov sa ustalil na 6 %. Totozne zakon urcil numerus clausus 6% v clenstve
tychto zaujmovych samosprav: advokatskej, inzinierskej, lekarskej, tlacovej, divadel-
nej a filmovej komory (aj dalsich umeleckych komor) a pokial pomer Zidov nekle-
sol na pozadovany pomer, nebolo mozné prijimanie za dalsich Zidovskych ¢lenov.
Pri pripadnom prijimani mali prednost privilegované skupiny urcené v § 2. Pomer
zidovskych auditorov, ¢lenov dostojnickeho zboru, ¢i ¢lenov predstavenstiev uvede-
nych komor sa taktiez ustalil na 6% numerus clausus.

Zidia boli tiez vylaceni (§ 10 a 11) z riadiacich a reprezentativnych funkcii, kde
by mohli nevhodne vplyvat na verejni mienku alebo kultarny Zivot. Nemohli teda
zotrvat alebo sa stat ,,zodpovednym redaktorom, vydavatelom, hlavnym redaktorom
alebo inym zamestnancom periodickej tlace, ktory stanovuje duchovné smerovanie
alebo zohrdva inti vediicu funkciu v redakcii tlace’, dalej ,,Zid nemoéze byt riaditelom
alebo umeleckym sekretdrom divadla, zamestnancom dramaturgie alebo inym zamest-
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nancom, ktory stanovuje duchovné a umelecké smerovanie divadla alebo zohrdva inu
vediicu tilohu v zamestndvani umeleckého persondlu divadla alebo inii funkciu v ume-
leckom riadeni divadla.“"

Obmedzenia s cielom zabezpecit pozadovany numerus clausus okrem verejnej
(pripadne kultirnej) sféry sa dotkli v hospodarskej sfére predovsetkym vsetkych zi-
dovskych zamestnancov v klucovych priemyselnych odvetviach a obchode. O tom
hovoril § 17, ked ,,mozno Zida zamestnat v priemyselnom (obchodnom), banickom,
metalurgickom, bankovom alebo zmendrenskom podniku, siikromnej poistovni, pre-
pravnej spolocnosti a polnohospoddrskom (zahradnickom a hroznovom) zdvode, dalej
v akomkolvek inom zdrobkovom zamestnani v pozicii funkciondra, obchodnej alebo
intelektudlnej pozicii iba v pomere, aby pocet Zidovskych zamestnancov, na ktorych
sa nevztahuje prvy odsek 2. §-u nepresahovala dvandst percent intelektudlnych zamest-
nancov podniku (zdrobkovo zamestnanych), pocet vietkych Zidov vrdtane zamestnan-
cov posudzovanych podla prvého odseku § 2: pdtndst percent intelektudlnych zamest-
nancov.“'® Ustanovenia § 17 sa mali podla § 19 primerane pouzit aj na funkcionarov
a riadiacich ¢i intelektualnych zamestnancov akéhokolvek zaujmového zdruzenia,
nadacie. Zmeny v pracovnych pomeroch v§ak nemali ohrozit plynulost a bezpe¢nost
hospodarstva, a preto bola vlada splnomocnena vo verejnom zaujme hospodarskej
bezpecnosti na navrh prislusného ministra udelovat vynimky (osobitne sa prefero-
vala moznost zachovat miesto pre zidovského konvertitu, vojnového invalida, ha-
si¢a). V uvedenej praxi sa preto najviac vyuzival institat vladnych, ministerskych
vynimiek. Obmedzenia podla § 12 az 16 sa primerane pouzili aj na Zidovské prav-
nické osoby, resp. pravnické osoby, v ktorych podiel Zidov presiahol 50%-nt va¢si-
nu. Pri pracovnoprévnych vztahoch Zida nechranila ani sluzobna zmluva uzavreta
na dobu ur¢ity, aj v tomto pripade mu mohla byt dana riadna vypoved s povinnos-
tou vyplatit mu zakonné odstupné alebo iné odskodnenie (§ 21).

5. Dalsie opatrenia v hospodarskej ¢innosti

I8lo o restriktivne opatrenia na zamedzenie vac¢$inového hospodarskeho vply-
vu Zidov. Predovsetkym sa v§eobecne v § 12 upravila povinnost opéatovne poziadat

17§ 11 pokracuje: ,,Ustanovenia predchddzajiiceho odseku sa primerane aplikujii aj na riaditelov pod-
nikov vyrdbajiicich, distribuujiicich alebo prezentujiicich pohyblivé obrazové zdznamy, ich umeleckych
konatelov, spravcov a dalsich zamestnancov, ktori sa ziiéastiiujii na vyrobe a distribiicii pohyblivych obra-
zovych zaznamov alebo stanovovani programu.

18§ 17 dalej pokracoval pri vymedzeni pracovného pomeru zidovskych intelektudlnych zamestnan-
cov: ,, Ak je pocet intelektudlnych zamestnancov menej ako pitndst, ale viac ako $tyri, mozno zamestnat
najviac dvoch Zidov, ak je menej ako pit, najviac jeden Zid. A z hladiska tohto ustanovenia nemoZno
zohladnit oslobodenie stanovené v prvom odseku 2. §S-u, avsak osoby posudzované podla prvého odseku
2. §-u - za inak rovnakych podmienok - je potrebné z hladiska zamestndvania a udrZania v sluzbe upred-
nostnit. Ustanovenia prvého a druhého odseku sa primerane vztahujii aj na pomer prijmov zamestnancov
(periazné, neperiazné vypldacané z akéhokolvek titulu). Pomer stanoveny v prvom, druhom a tretom odse-
ku je potrebné dosiahnut do 1. janudra 1943. ZniZenie je potrebné kazdorocne do 30. jiina a 31. decembra
podla moznosti rovnomerne vykonat tak, aby bol do 1. janudra 1943 dosiahnuty pomer stanoveny v pr-
vom, druhom a tretom odseku.
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o vydanie licencie (povolenia) na vykon narodohospodarsky vyznamnych statnych
monopolov (dllami egyeddrusdg) s pravom dobrovolného rozhodnutia prislusnych
statnych organov podla vlastnej uvahy. Uz vydané licencie stratili platnost do pia-
tich, resp. dvoch rokov od nadobudnutia platnosti zakona podla druhu podnikatel-
skej ¢innosti prislusného monopolu. Na opitovné udelenie licencie nemal Zid na-
rok. Moderujuce ustanovenie ods. 2 § 12 zamedzilo zrusit prevadzku, ktorej zrusenie
by ,,v danom case skodlivo vplyvalo na vyrobu, verejnii spotrebu alebo pracovné po-
mery“. Zakazané boli vSetky simulované pravne ukony nadobudnutia tejto licencie,
&o sa chapalo aj ako obchadzanie zékona. Zidia nesmeli prevddzkovat podnikanie vo
verejnej preprave, pricom sa ich pomer na pozadovanych 6% mal postupne v jednot-
livych rokoch pomerne znizovat (najprv do konca roku 1940 na 20%, do konca roku
1942 12% a v roku 1943 na pozadovanych 6%).

Zasadnym sa stalo ustanovenie numerus clausus 6% pre vsetky ostatné Zivnos-
tenské opravnenia (§ 14). Vynimky mohol povolit vo verejnom zdujme minister ob-
chodu a dopravy alebo minister priemyslu.

Zakon obsiahol aj prvé restriktivne opatrenie smerujice k buducej arizacii:

§ 23 splnomocnil vladu, aby do cela zidovského podniku ¢i inej organizicie, kto-
ra by porusila alebo zneuzila zakon, dosadila nezidovského a spolahlivého vediceho
(spravcu).

6. Obmedzenia vo vzdelavani na vysokych skolach

V uvedenej uprave zakonodarca zachoval pravnu kontinuitu s prvym protizi-
dovskym zakonom: zak. ¢l. XXV/1020". Hoci inkrimimovany zak. ¢l. XXV sice ex-
pressis verbis nevychadzal z principu numerus clausus, pouzival vsak z numerus clau-
sus stanovenie systému kvot, urcenych prislusnym ministerstvo skolstva. Podobne
aj zékon v § 7 vyludil, resp. zniZil neprimerane vysoky pomer Zidov vo vysokoskol-
skom §tidiu na pozadovany numerus clausus 6% prijatych uchadzacov o $tudium:
»Do prvého rocnika univerzit a vysokych skol mozno prijat Zidov iba v takom pomere,
aby pocet Zidovskych Studentov (absolventov) nepresiahol Sest percent vsetkych studen-
tov (absolventov) danej fakulty univerzity a vysokej skoly, na ekonomickom a obchod-
nom odbore ekonomickej fakulty Technickej a ekonomickej univerzity Jozsefa Nadora
dvandst percent studentov. Toto ustanovenie sa nevztahuje na studentov (absolventov)
ndaboZenskych fakult a ndboZenskych vysokych $kol.“ V zneni zakona teda badame
rovnaky zamer ako v ostatnych ustanoveniach zdkonodarcu znizit pocet zZidovskych

¥ Zak. ¢l. XXV/1920 sa pri urceni kvot zidovskych $tudentov viazal na striktné poziadavky pre-
dovsetkym narodnostnej a etickej spolahlivosti a dusevné schopnosti uchadzaca o $tudium. Uvadzal
v§1ods. 1, ze ,mozu sa zapisat iba taki jedinci, ktori sii z ndrodnostného a etického hladiska bezpod-
mienecne spolahlivi...“, pricom kvoty pre jednotlivé odbory mal urcil minister $kolstva a ndbozenského
kultu (§ 1 ods. 2 zak. ¢l. XXV/1920 znel: ,,Pocet Studentov, ktory je mozné prijat na jednotlivé fakulty /
odborné oddelenia/ stanovuje sa na zdklade odporiicania prislusnej fakulty (v pripade umeleckej univerzi-
ty rady) minister ndboZenstva a verejného vzdeldvania‘; doplneny o moznost mimoriadneho doplnenia
poctu $tudentov nad stanovent kvotu podla § 1 ods. 3 zdk. <l.XXV/1920: ,, Mimoriadnych Studentov
mozno prijat iba v pripade, ak by sa pocet Studentov stanoveny podla predchddzajiiceho odseku nenaplnil
riadnymi Studentmi a iba v rdmci stanoveného poltu Studentov”.
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$tudentov na prijatelnych 6 %, resp. pre ekonomické a technické vedy 12 % a tymto
sposobom nielen obmedzit Zidov v zékladnom ludskom préve na najvyssie vzdela-
nie, ktoré by im zabezpecilo doterajsie madarskou majoritou kriticky vnimané ve-
duce postavenie v tzv. intelektualnych povolaniach ale aj pri duchovnom, resp. aj
hospodarskom vplyve v madarskej spolo¢nosti (hospodarstve). Obmedzenie § 7 sa
zatial este nedotykalo fakult a $kol zabezpecujucich teologické vzdelavanie.

7. Obmedzenia pri nakladani s nehnutelnostami

Nizsie uvedené obmedzenia vo vlastnickom prave sa konkrétne dotykali na-
kladania s polnohospodarskou a lesnou pddou, ktort sice nadalej Zidia mohli
vlastnit, spravovat a hospodarit na nej, avak s povolenim prislusného tradu. Islo
v tejto faze len o priamy uradny dozor a kontrolu pri dispozicii a nadobudani so
strategickymi nehnutelnostami. Dalsie majetkové prirastky podneho a lesného fon-
du mohol totiz Zid nadobudntt len na verejnej drazbe a po uradnom schvéleni
predaja. Vynimky z uvedeného postupu ustanovil § 15 ods. 2, pism a) a b). Zakon
v § 16 vyslovne umoznil zachovat majetkové prava Zidom k polnohospodarskej
a lesnej pode: ,,Zidovi mozno bez ohladu na vyssie uvedené obmedzenia nariadit pre-
nechanie vsetkych jeho polnohospoddrskych nehnutelnosti‘; avSak pri predaji Zidovskej
pody § 16 zavadzal predkupné prévo stétu: ,.ak Zid prevedie svoju polnohospoddrsku
alebo lesnicku nehnutelnost, k prevodu je bez ohladu na rozlohu nehnutelnosti a oso-
bu nadobudatela potrebné viradne povolenie. V takomto pripade mozZno - bez ohladu
na rozlohu nehnutelnosti a osobu nadobuidatela - uplatnit predkupné pravo statu alebo
bez uplatnenia predkupného prava zamietnut zdpis prevodu nehnutelnosti.“

8. Trestnopravne ustanovenia

Pri uvedenom type protizidovskej normotvorby sa vyskytovali obvykle aj trest-
nopravne normy, v ktorych sa definovali priestupky a preciny, spachané nedodrza-
nim vys$$ie uvedenych povinnosti, resp. porusenia zakazov. Obsiahol ich aj zak. ¢l.
IV v §25az728.V§ 25 sa formulovala skutkova podstata priestupku neozndmenia
relevantnych skutoc¢nosti a prihlasovacej povinnosti, priestupky na poli pracovno-
pravnom nedovoleného zamestnavania Zidov, alebo cudzincom ktoré spachal ten,

»1. kto nesplni svoju oznamovaciu, informacnii alebo inii prihlasovaciu povinnost
nariadenii na zdklade tohto zdkona alebo inym spdsobom brdni viradnej kontrole;

2. kto zamestnd Zida a porusi tym prvy odsek 10. §-u a ustanovenia 17. alebo
19. §-u, udrzi ho v zamestnani alebo v pripade prijmov poskytovanych zidovskym za-
mestnancom presiahne zdkonom povolenii mieru;

3. kto zamestndva zahrani¢ného obcana a porusi tym ustanovenie 17. §-u.

Trest bol urceny alternativne: penazny trest do vysky 8.000,- pengo, alebo v pri-
pade jeho nevymozitelnosti trest odnatia slobody v trvani az dvoch mesiacov. Sudna
prislusnost prinalezala vo veciach priestupkov bud verejnopravnemu tradu, alebo,
ak bol priestupok rieSeny madarskou kralovskou policiou, tak jej organmi.
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Zvys$eny stupen nebezpecnosti ¢inu kvalifikoval § 26, ktory definoval nasledov-
né ¢iny ako preciny: spachanie priestupku podla § 25 bod 1 i po upozorneni na
splnenie urcenej povinnosti, skutok recidivy priestupku uvedeného v § 25, uvede-
nie prislusného tradu do omylu (s pouzitim 1z, falzifikacii ¢i mystifikacii a pod.),
porusenie zdkazu zamestnévania Zidov podla § 10, pripadne pracovnikov divadiel,
kin, podvodné konanie ziskania obchodnej ¢&i inej priemyselnej licencie Zidom ale-
bo nezidom v prospech Zida, podobne vykonu verejnej dopravy nezidom pre Zida
a naopak. Podvodné konanie uvedenim do omylu sa chapalo ako kvalifikovana skut-
kova podstata, trestana trestom odnatia slobody v trvani az 5 rokov, stratou funkcie
a pozastavenim vykonu politickych prav. Inak sa ako obvykly trest udelovala pokuta
v rozsahu az 20.000,- pengd. Podla § 27 bola trestnd tak umyselnad, ako aj nedbanli-
vostna forma zavinenia priestupku: a to zanedbanim oznamovacej povinnosti, sta-
novenej v § 26 s totoznym trestom pre vlastnika podniku (konatel), respektive pove-
rend osobu ako pri imyselnom zavineni.

Zaver

Primat uvedeného druhého zidovského zdkona pozostava v definicii a legal-
nom vymedzeni pojmu Zid a tiez v masivnej a razantnejiej pravnej iprave segre-
gacnej a restrikénej politike a legislative vo¢i Zidom. V praktickom rozmere jeho
aplikacie spdsobil iste dovtedy vyznamny pravny posun v protizidovskej legislative
a zo véeobecného historického ponimania celospolo¢ensky sok v madarskom zidov-
stve. Zretelna tvrdost a prisnost uvedenej pravnej upravy zak. ¢l. IV/1939 sa preja-
vila tak pri vymedzeni klti¢ového pojmu Zid (na konfesionalno-rasovom principe)
ako aj v jasne formulovanych obmedzeniach vo¢i zidovskej minorite. Toto tvrdenie
je namieste aj pri zohladneni moderujiceho § 1, ktory negativne vymedzil pojem
Zid a tiez prijatim vynimiek v § 2, ktory vylt¢il u¢innost tohto zékona, resp. niekto-
rych jeho ustanoveni na urc¢ené osoby zidovského povodu (vratane ich vdov a sirét).
Systém vynimiek ocenil v zdsade vojnové zasluhy niektorych Zidov z ¢ias prvej sve-
tovej vojny (aj pocas narodnooslobodzovacieho boja po skonceni vojny), ¢ize tych,
ktori sa zasluzili o zachranu samostatnosti a suverenity Madarska. Uvedena pravna
uprava sa chapala ako dalsi krok na ceste ku kone¢nému rieSeniu zidovskej otazky
a uplnému vyltceniu Zidov z verejného Zivota, vratane elimindcie ich hospodar-
skych sil a potencie. Mutatis mutandis i8lo o prvotny pravny proces realnej ocisty
vo verejnom priestore a strategickych hospodarskych oblastiach a v slobodnych a in-
telektudlnych povolaniach.

Stru¢né zhodnotenie zakona mozno formulovat nasledovne: zakon pregnantnej-
$ie vymedzil ostrakizujuce a restriktivne alebo proskribované postavenie zidovské-
ho obyvatelstva v krajine. Predovsetkym obmedzil, resp. revidoval pravo na ziskanie
madarského Statneho obcianstva a s tym spojeného slobodného vykonu volebné-
ho préva, ¢im vyrazne obmedzil Zidov vo vykone redlnej politiky a tiez jedného zo
zakladnych politickych prav - volebného aktivneho aj pasivneho prava. Nasledne
vyluéil Zidov z vykonu niektorych povolani, aviak striktne a bezvynimoéne vyluco-
val ich posobenie vo verejnej sprave a administrative (¢ize vylucenie pri uchadzani
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sa a ziskani verejnych postov). Vyrazne obmedzil ich pravo na slobodné podnikanie
a nakladanie s nehnutelnostami a vo vedeni a riadeni v zékone urc¢enych obchod-
nych podnikov. V uvedenych restrikénych nariadeniach sa pridfzal v Eurdpe v tej
dobe zavadzaného diskrimina¢ného principu numerus clausus, ktory dovtedy bol
stanoveny na 20%, no v zneni uvedeného zdk. ¢l. sa znizil vyrazne na madarskou
majoritou akceptovatelnych 6% (Co sa malo prejavit a aj sa prejavilo v sukromne;j,
podnikatelskej aj lekarskej, advokatskej ¢i inzinierskej ¢innosti plosnym odobratim
obchodnych a podnikatelskych licencii viacerych podnikatelov zidovského povodu).
Zakon sa tak zaradil medzi klasické protizidovské normy ako inde v Eurépe, ktoré
mozeme chapat ako restriktivne pravne normy zamerané na politickd, hospodarsku,
spoloc¢enskd izolaciu vopred definovanych osdb od majoritnej spolo¢nosti a priro-
dzene len ako dal¥{ a nie kone¢ny stupen radikalizacie a diskriminacie Zidov, resp.
pravnych pomerov voci nim.

Na nehanebnost predmetného protizidovského zdkona, ktora je pritomna v jeho
obsahu, je mozné zaverom poukazat aj citaitom z vyhlasenia predsedu madarskej
vlady P. Telekiho pri prijmani zdkona dna 11. maja 1939: ,Vidiac mnozstvo kluciek
a moznosti na obchddzanie tohto zdkona, ktoré poskytuje sam zdkon, chcem, aby bol
zZidovsky zdkon jednoznacny, radikalne jednoduchy a jasny, prehladny a bez rizika,
Ze by ho bolo mozné interpretovat réznymi spésobmi., no nepresiel ani rok a na stole
poslancov madarského parlamentu sa objavil treti (a z daleka nie posledny) protizi-
dovsky zakon, zdk. ¢l. XV/1941, preto vo vztahu k dalSiemu nazoru premiéra Teleki-
ho: , Zidovsky zdkon sme prijali, a tym sme zdkonnii strdnku tejto veci uzavreli. Nech
teda nik neuvazuje o trefom zdkone."; je zrejmé, ze i8lo uz v ¢ase prijatia prezentova-
ného zak. ¢l. IV prinajmensom o pokrytectvo alebo o ¢isté zavadzanie (kamuflaz).
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Monika Martiskovad!

Je nas moralny kompas vrodeny alebo
formovany spolo¢nostou?
Uvaha nad miestom etiky v nasej spolo¢nosti

Is our Moral Compass Inbuilt or Built up
by the Society?
Cogitation about the Place of Ethics
in our Society

Abstrakt

Uvaha nad miestom etiky v nasej spolo¢nosti prindsa pohlad autorky na dnesnt dobu v po-
rovnani s tou minulou. Hladanie dobra ¢i spravodlivosti prameni z vanutorného pocitu jed-
notlivca, no moéze byt usmernené etickymi principmi spolo¢nosti. Text plny tvah a otdzok
odpoveda aj pomocou myslienok mnohych myslitelov, ¢i prostrednictvom prikladu ucitelky
a ucitela dejepisu, ktorych pristup bol tak odlisny, ze dokazal formovat iny pohlad na vnima-
nie histdrie a jej vyznamu.

KItucové slova: etika; moralka; principy; spravodlivost; dobro.

Abstract

The reflection over the place of ethics in our society brings the author’s view of today’s time
compared to the past. The search for good or justice stems from an individual’s inner fee-
ling, but can be also guided by the ethical principles of society. A text full of reasoning and
questions suggests answers by taking into account the thoughts of many thinkers, as well as
the example of two history teachers whose approaches were so different that they evoked
a different view on the perception of history and its meaning.

Key words: ethics; morals; principles; justice; good.

V sacasnej dobe moze mat smrtelnik castokrat pocit akoby sam ni¢ nezmo-
hol. Zakladné Tudské hodnoty sa vytracaju a zostava iba clovek - osamoteny, ktory
si bez inych neporadi. Aj ked sa mozno javi, Ze dnes mame k dispozicii vietky moz-
nosti sveta, mozeme dosiahnut ¢okolvek, ¢o si zaumienime, na druhej strane si uve-
domujeme, Ze tuto cestu k dosiahnutiu nasich vysnenych cielov ¢i idedlov uz len
tazko prejdeme sami. V dne$nom svete je ¢asto naro¢né domoct sa aj zakladnych

! Mgr. Monika Martiskova, interna doktorandka na Katedre dejin prava Pravnickej fakulty Trnav-
skej univerzity v Trnave; kontakt: nika.martiskova@gmail.com
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sluzieb, ktorych garancia obcanovi $tatom by mala byt samozrejmostou. Ak teda
nenatrafime na Iudi, ktori stale prejavuju respekt k pravidlam, poriadku, ¢i k zak-
ladnej sludnosti. Z mojho pohladu je tomu tak preto, Ze z Iudi sa vytraca zakladna
moralka, a principy etiky im uz ni¢ nehovoria. To, na ¢o mame nérok, nedostaneme
len na zaklade toho, ze tento narok vznikol a pretrvava opravnene, ale musia k tomu
castokrat pristupit dalsie okolnosti, ¢i Tudia, ktori tieto okolnosti vedia ovplyvnit.
Cim je tento stav sposobeny?

Etika, moralka, hodnoty, alebo spravodlivost ako taka - oblasti, ktorych vnima-
nie tou ¢i onou spolo¢nostou by mohlo zodpovedat prapovodnu otazku reSpekto-
vania moralneho zakladu vsetkych noriem. Vzdelavanie v oblasti etiky a pripomi-
nanie moralnych hodnét (ktoré st uréite zakorenené niekde v hibke kazdého z nés)
mozu napomoct k spravnemu usmerneniu dnesnej spolo¢nosti a jej dalsieho vyvoja.
Mala by existovat vSade platnd etika alebo etické principy urcené pre konkrétny stav?
Co vietko je schopna prave etika vyplnit? Kto alebo ¢o sa stane autoritou, ktord ju
bude vynucovat? Mozno urcit argumenta¢nu vahu potreby zachovania hodnét pri-
pisovat aj kultirnemu odkazu Eurdpy, ktorého respektovanie podmienuje dalsie for-
movanie a zotrvanie europskej identity?

»,UZ Aristoteles videl v spravodlivosti najdolezitejsiu mravna cnost duse,
¢i ¢rtu charakteru, ktora sa prejavuje v pevnom odhodlani dat kazdému co je jeho.
To, ¢o povedal o spravodlivosti, dodnes nestratilo svoju platnost. Svojou koncepciou
vytvara klasicka teorému, ktord sa da overit v kazdej historicky konkrétnej spoloc¢-
nosti. Filozof zo Stageiry nevidi v spravodlivosti len vlastnost duse ¢i eticka cnost
¢loveka. Aby sme spravanie mohli posudzovat ako spravodlivé ¢i nespravodlivé, mu-
sime ho hodnotit cez ur¢ité kritérium. Spravodlivost teda nie je subjektivna norma,
ale vSeobecne platné objektivne meradlo spravania Iudi. Pojmovou konstrukciou
pre najorigindalnejsiu sucast Aristotelovej koncepcie spravodlivosti je definovanie
etickej a zakonnej spravodlivosti.“> K hodnoteniu spravodlivosti cez urcité krité-
rium nam moze dopomoct predovsetkym vnutorny moralny kédex a spoloc¢ensky
akceptované hodnoty, najma krestanské hodnoty, ktoré si nasli v nasej spolo¢nosti
vyznamné miesto.

Podla mdjho nazoru, prave akysi zakladny pocit, ktory je v kazdom z nas, oboha-
teny o zivotné skusenosti, nastudované knihy ¢i vyucbu etiky na skolach, je tym hlav-
nym kritériom pri posudzovani spravodlivosti. Teoreticky by sme sa mohli opriet
aj 0 zakonnu upravu, z ktorej sa da ,,vycitat®, ¢o je spravodlivé a aké oc¢akavania moz-
no mat od zakonom garantovanych zaruk, no principy zakotvené v zdkonoch st len
vysledkom vnimania spravodlivosti spolo¢nostou. Su to aktudlne existujiice normy,
ktoré su vymadhatelné v ¢ase ich platnosti a G¢innosti, no ich zaklad tkvie inde.

Z ucenia dalsieho velkého filozofa antiky - Sokrata je zname, ze zakladom dob-
rého Zivota je A\dyog (logos). Zivot je nie¢im, ¢o mdzeme naucit inych s pomocou
nasej racionalnej kapacity. Je moznostou pre vSetkych ztcastnit sa debat o nachadza-
ni dobrého Zzivota. Cesta, ktorou musime ist, aby sme ho dosiahli, sa nazyva apet
(areti). Je to cnost, ktora je zakladom dobrého zivota. Kto vSak rozhoduje o tom,

? Krskovd, A.: Kapitoly z dejin eurdpskeho politického a pravneho myslenia. 1. vyd. Bratislava:
Vydavatelské oddelenie Pravnickej fakulty UK, 1997, s. 59.
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¢o je tym ,dobrym zivotom™? Podla starogréckeho ucenia je dobrym to, ¢o my
sami povazujeme za dobré a voditkom mdze byt to, ¢o nasa spolocnost povazuje
za to najlepsie. Nie je Ziadne dobré a zl¢é, ¢o by bolo dané, to dobro musime sami najst.’

Neviem si asi predstavit ni¢, ¢o nam ukaze dobro lepsie ako etické principy.
Pri formulovani odpovede na otazku, ¢i je dolezitejsia vnutorna etika alebo ta opi-
sana v knihach, sa priklanam viac k nazoru, ze etické principy zakorenené hlboko
Vv nas su pre spolo¢nost podstatnejsie a hodnotnejsie. Prostrednictvom etiky sa na-
uc¢ime, ¢o je spravne, vieme si to teoreticky odévodnit, no ak nastane konkrétna
situdcia, v ktorej tieto nadobudnuté vedomosti treba pouzit, tak sa zrazu niekedy ne-
spravame podla $ablony vytvorenej spolo¢nostou. Riadime sa nasimi pocitmi, tym,
¢o je pre nas osobny prospech v danej situdcii prinosnejsie, tym, ¢o pomoéze nasim
blizkym. Etickému spravaniu sa naucit neda, naucit sa mozeme len etické principy.

Znalost tychto principov podmienuje, avak negarantuje ich uplatiovanie. Bolo
by tomu tak iba v pripade, ak by boli vytvorené etické kddexy pre vsetky konkrétne
stavy* a v ramci tych by zdroven existovala autorita, ktora by ich nerespektovanie
mohla sankcionovat. Ich samotna existencia nema vyznam. V dnesnej dobe je to-
tiz priam nepredstavitelné, Ze by panovala taka autorita, ktora by dokazala efektiv-
ne vymahat principy vieplatnej etiky v konkrétnej eurdpskej spoloc¢nosti.” Iba ak
by sa nou prirodzene riadili organy uplatniujice normy zakotvené v zakonoch a po-
sudzujuce ich dodrziavanie, a to vSetky a bez vynimky. Iba v takom pripade by tieto
organy a institucie mohli byt stotoznované s autoritou, ktorej tlohou je vynucovat
principy etiky.

Rada by som vsak ozrejmila, v ¢om vidim prinos vyucby etiky v dnesnom svete.
Vratme sa na chvilu do minulosti, lebo ta ndm pomaha lepsie rozumiet suc¢asnosti.”
Kedysi bolo mnohé inak. Ludia sa v pradavnych dobach riadili zakonmi prirody,

* Autorom uvedenej interpretacie starogréckej filozofie je Asst.Prof. Andreas Ch. Takis, ktory v su-
¢asnosti posobi ako ucitel filozofie a historie pravneho myslenia na Faculty of Law, Aristotle University
of Thessaloniki v Grécku.

* Stavovské vzdelavanie v oblasti etiky v sticasnosti funguje - napr. povinné vzdeldvanie advokat-
skych koncipientov v oblasti profesijnej etiky Slovenskou advokatskou komorou, ¢i lektorovanie $tu-
dentov mediciny prostrednictvom predmetu lekdrska etika, ktory je povinnou stucastou $tudijného
planu na ceskych lekdarskych fakultach. Avsak neexistuju vymahatelné etické kodexy pre kazdu oblast
zivota v spolo¢nosti.

* Pozn. autorky: Ak teda neberieme v tvahu tie principy, ktoré su sucastou pravneho poriadku
krajiny a st vymdhatelné prostrednictvom systému prava.

¢ Na tomto mieste sa Ziada pripomenut myslienku Aristotela, ktora zachytil v Etike Nikomachovej
nasledovne: "Slusnost je pravo, a to lepsie ako urcitd forma prava, nie ako pravo vobec, ale ako to, ktoré
je chybné preto, lebo hovori vSeobecne. Na priklade spomenutého teda mozno vidiet aj to, ako prave
jeden z principov etiky moze dopomoct k spravodlivému rozhodnutiu v pripade, Ze to platné a u¢inné
zakony neumoznuja. In: Prusdk, J.: Tedria prava. Bratislava: Vydavatelské oddelenie Pravnickej fakulty
UK, 2001, s. 259.

7 Jan Patocka v predhovore ku svojej studii z dejin filozofie od Aristotela k Hegelovi formuloval
myslienku, Ze bez historickej perspektivy chyba vecnej diskusii konkrétny horizont, v ktorom vznikali
pojmy, o ktorych sa diskutuje, a z ktorého cerpali svoj skuto¢ny zivot. Patocka, J.: Aristoteles, jeho pred-
chidci a dédicové. 1. vyd. Praha: Nakladatelstvi Ceskoslovenské akademie véd, 1963, s. 7.
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ktoré boli sice drsné a neprimerane prisne, no boli respektované takmer vsetkymi,
s velkou davkou viery a zodpovednosti kazdého jednotlivca za svoje skutky. Ak toto
reSpektovanie nebolo zapri¢inené vnatornou vierou vo fungujuci systém, s vac¢sou
pravdepodobnostou boli zakony porusované, a tak musela nastupit represia. A prave
represia pdsobiaca ako odstrasujuci priklad sa stala druhou pri¢inou podriadova-
nia sa vtedajsim zakonom. Tlak spolocenstva, v ktorom ludia Zili, bol silnejsi ako
ich vnutorny hlas a vola. Tazba zachovat sa inak, prekrocit pevne stanovené hrani-
ce, mohla byt potrestana tym najkrutej$im spésobom. Bol to teda vo vicsej miere
v mnohych pripadoch mozno skor strach pred trestom ako respektovanie vtedajsich
zakonov etiky a moralky.

Immanuel Kant to vo svojom diele Zaklady metafyziky mravov vystihol nasle-
dovne: ,,...kazdd rozumnd bytost musi konat tak, akoby prostrednictvom svojich ma-
xim bola vzdy zdkonodarnym clenom vseobecnej rise ticelov.® Rozumnost bytosti teda
spociva bud v pochopeni vyznamu systému a stotozneni sa s nim alebo v uvedomeni
si nasledkov, ktoré vyvola, ak svojim konanim narusi ucel spravania sa vyzadované-
ho spolo¢nostou. Nemoralne spravanie by sa mohlo stat maximou pre ostatnych (ak
by jednotlivci nekonali tak ako vetci). Mozno stoji za zamyslenie, Ze v kone¢nom
dosledku prave Iudia svojim spravanim selektuju platné a u¢inné zakony na tie, kto-
ré su a budu pouzivané, a na tie, ktoré sa po case stant obsolétnymi. To znamena,
ze ludia formulujt aktudlne principy spravodlivosti.

Dalo by sa rozpovedat mnoho pripadov, ked Iudia konali tak, aby sa vyhli tres-
tu v pripade porusenia spolocensky uznavanych pravidiel, no existuja aj pripady,
kedy sa naopak vzburili systému, pricom nerozumeli alebo nechceli pochopit dévod,
preco su pravidla tak pevne nastavené ako su. V sticasnosti sa mnohi snazia hladat
cesticky, ktorymi obidu ¢i uz fungujuci alebo nefungujuci systém, a najma zasadu
rovnosti. V dne$nom svete neustaleho boja o prilezitosti, z ktorych neskor prameni
uspech ¢i netspech, sa nam moze fahko stat, ze sami nedokazeme posudit, ¢o je
vlastne spravne a v ¢om spociva spravodlivost. Spravodlivost, ktora sa nam mozno
niekedy javi ako abstraktny pojem, nie ako konstrukt, ktory je zakladom prava.

K spravnemu posudzovaniu naim mdze dopomdct vyucba etiky. Jednym z pr-
vych stretnuti s vyucbou etiky st hodiny dejepisu na zédkladnych skolach. V tom-
to momente mojho zamyslania sa treba podotknut, ze etické principy a hodnoty
vitepované rodi¢mi odmalicka povazujem za stcast vychovy, nie vyucbu. Prejdime
teda do skolskych lavic, k prikladu ucitelky dejepisu, ktora pise kriedou na tabulu
odrazkovito datumy a udalosti, a na dalSej hodine netprosne skusa svojich ziakov,
¢i sa vSetko naucili naspamat a vedia to ,,odrapkat® Vo vedlajsej triede sa precha-
dza ucitel dejepisu, ktorého kniznica plna knih o histérii uz zapratala vacsiu cast
obyvacky. Historia je pre tohto ucitela vasnou. Vietok svoj volny cas travi hfadanim
suvislosti, dychtivo sa snazi najst pravdu. Snazi sa odhalit skuto¢né dovody, preco
sa tie-ktoré historické udalosti stali, preco sa panovnici v niektorych historickych
okamihoch rozhodli tak, ako sa rozhodli, ¢i preco si lud uvedomil svoju silu v kon-
krétnych obdobiach. V niektorych pripadoch mohli takéto historicky vyznamné roz-

# Kant, I.: Zaklady metafyziky mravov. Bratislava: Kalligram, 2004, s. 67.

133



hodnutia vyustit do udalosti, ktoré obratili na ruby cely dovtedy fungujuci systém,
napr. vysledkom vojen ¢i nasledkom revolucii.

»Historia magistra vitae est. — Dejepis je ucitelkou Zivota.”
Cicero

Mojou ucitelkou bola dlhé roky uz spomenuta dejepisarka zameriavajica sa len
na fakty. Nastastie, posledné dva roky stadia na gymnaziu mi moj oblubeny dejepi-
sar na isty ¢as suploval ucitela zivota. Jeho entuziazmus vo mne prebudil dovtedy
nepoznané hranice vnimania, odvahu prekonavat zdanlivo nemozné, no najmi
schopnost poucit sa z chyb minulosti. Délezitost hodin dejepisu nespociva v tom,
aby sme sa naucili ditumy, mend panovnikov, vyznamné bitky, reformy, ¢i vzbury
a ich nasledky, ale aby sme pochopili ich vyznam. Pochopenie vyznamu nas moze
priviest k zmene nasho vnatorného myslenia, a o to predsa ide. Aby sme naucené za-
sady prirodzene pouzivali.'” Ved aj Seneca tvrdil, Ze ,, Dobré zdsady, ktoré vychddzajii
z ludského srdca, sii rovnako uzitocné ako dobré priklady.“!!

O devitnast storo¢i neskor Karel Capek v jednej zo svojich poviedok napisal,
ze ,.cit pre pravo a spravodlivost sii rovnako strasné a hlboké city ako ldska a hlad.“"
Otdzne je, ako tato spravodlivost v prave dosiahnut. Existuju dve cesty — vyuzitie
pravneho poriadku v sulade so zachovanim hodnét, alebo uchopenie situacie akym-
kolvek sposobom, ktory sa sice priamo neprieci zZiadnemu zakonu, no prekracuje
normy etiky a moralky.

»Predpisy pre lekdra, ktory chce ¢loveka dokladne vyliecit, a travica, ktory ho chce
spolahlivo usmrtit, majui rovnaku hodnotu potial, pokial kazdy z nich slizi tomu,
aby dokonale dosiahol svoj zdmer.“" Prekrocenie hranic moralky a etiky teda mozno
posudzovat iba v stvislosti s konkrétnym pripadom. Napriklad v pripade vnutor-
ného rozporu advokata je rozhodné uréit, ¢o je jeho vysim cielom. Ci etika prav-
nického povolania alebo zaujem urcitého klienta, ktory sa pravnik snazi dosiahnut
spdsobom, pri ktorom porusi etické normy ¢i moralne hodnoty. A teda nebude uz
dalej zit tym spomenutym starogréckym ,,dobrym zivotom®.

Pojmy ako stavovska cest, profesijnd zodpovednost, svedomie a ddstojnost
by nemali byt zZiadnemu vystudovanému pravnikovi nezname. Mozno si mnohi
myslia, Ze ¢estnost a dobré meno st precenované, no opak je pravdou. Podla mdjho
nazoru velkou mierou prispievaju k moralnemu kreditu ¢loveka. Takého, ktorému
etické principy nie su cudzie.

A ¢o dodat na zaver?

° Cicero, M.T.: De Oratore.

"Pouzitim argumentu a maiore ad minus mézeme uvedené aplikovat napriklad aj na vyucbu etiky
pravnickych povolani, ktora je véak $pecifickejsia. Co plati pre vietky X, plati aj pre jednotlivé X.

"Zozbieral Lenco, J.: Perly rozumu, Sprievodca po cestach mudrosti. Ostrava: Nakladatelstvi Kniz-
ni expres, 1997, s. 5.

2Krskova, A.: Kapitoly z dejin eurdpskeho politického a pravneho myslenia. 1. vyd. Bratislava:
Vydavatelské oddelenie Pravnickej fakulty UK, 1997, s. 59.

PKant, I.: Zaklady metafyziky mravov. Bratislava: Kalligram, 2004, s. 41.
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»Hoci ludia nevedia, o je dobro, majii ho v sebe.“!*
Konfucius

Tento citat vystihuje moj ndzor na zvolent tému, nadvézujuc na ucenie Sokrata
o dobre, ktoré musime sami ndjst. Aj ked mozno mnohokrat nevieme, ¢o je vlastne to
dobré. Schopnost toho spravneho rozhodovania je zakorenena niekde hlboko v nas.
No v situdciach, ktoré nevieme sami posudit, nam pomdzu etické principy uznavané
spolo¢nostou.”” Tie budu tym ,,dobrom®, o ktorom ludia vedia, ktoré poznaju. Spo-
lo¢nost sa teda stane akymsi radcom nasho vnutorného hlasu. A ten je v kone¢nom
désledku rozhodujuci. Aj ked nam teda principy ukazuju, ako sa zachovat, stéle je to
rozhodnutie na nas. A to so vSetkymi nasledkami s tym spojenymi.
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*Na principy uznavané spolo¢nostou by sa dalo nahliadat cez konven¢ntt moralku (ktorej prikladom
je jedno zo zékladnych prikdzani krestanstva ,Nezabijes“) a cez idealistickd moralku (ktorej prikladom
moze byt vegetarianstvo). Treba teda prihliadat aj na oblast etickych principov, ktorymi sa rozhodneme
riadit (a teda rozliovat ktorému spolocenstvu v ramci spolo¢nosti ,,dovolime® ovplyvnit nas vnutorny
hlas). Viac k zmyslu rozliSovania moralneho stanoviska, ktoré zdovodiuje pouzitie urcitého etického
principu pozri: Dworkin, R.: Kdyz se prava berou vazné. Praha: OIKOYMENH, 2001, s. 308-314.
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Ladislav Vojdcek'

Znamy i neznamy prvni ¢eskoslovensky zakon

The First Czechoslovak Law - Known and
Unknown

Abstrakt

Prispévek je vénovan nékterym aspektiim vzniku a pfijimani prvniho ¢eskoslovenského zako-
na v roce 1918, pozdéji publikovaného jako zakon ¢. 11/1918 Sb. z. a n., o zfizeni samostatné-
ho ¢eskoslovenského statu. Poukazuje na rozpory ve svédectvich ptimych aktéri, referujicich
o prijimani zakona v organech Narodniho vyboru. Autor proto jen odhadl presnéjsi dobu
jeho schvéleni. Vénuje se téz tomu, nakolik byl Rasintv text ovlivnén star§im navrhem tzv.
politického zakona, jehoz autorem byl Ferdinand Panttcek. Konstatuje pfi tom, Ze vliv poli-
tického zakona je vyrazny zejména v preambuli a v prvnim ¢lanku zédkona ¢. 11/1918 Sb. z.
an. Zejména vSak upozornuje, Ze A. Rasin psal text navrhu minimélné dvakrat: prvni koncept
doma v noci z 27. na 28. fijna pfimo na priklep Pantiickova politického zakona, druhou -
obecné zndmou - verzi rukopisu podepsanou ,,muzi 28. fijna“ nékdy pozdé odpoledne nebo
v podvecer 28. fijna v sidle Narodniho vyboru ¢eskoslovenského v prazském Obecnim domeé.

Klucové slova: zakon ¢. 11/1918 Sb. z. a n.; navrh zdkona; autorstvo; Ceskoslovensko; Rasin,
Panttcek

Abstract

The text deals with some aspects of preparation and adoption of the first Czechoslovak law
in 1918, later published as the Law No. 11/1918 Coll., on formation of the independent Cze-
choslovak state. The author refers to several contradictions in the testimonies made by the
participants of the adopting process which took place in the bodies of the National Commit-
tee of Czechoslovakia. Due to these contradictions, the exact time of adoption of the act can
only by estimated. The article also focuses on the question to what extent was the Rasin s text
influenced by the prior draft law written by Ferdinand Pantti¢ek and commonly referred to as
“the Political Act.” The author states that the Political Act is mainly reflected in the Preamble
and the first article of the Law No.11/1918 Coll. and that, more importantly, A. Rasin wrote at
least two versions of the act: the first one was written at Rasin s place during the night from
the 27th to 28th of October - directly on the copy of the Political Act prepared by Pantiicek,
while the second - commonly known - version of the text (with the signature ,,the men of
the October 28th“) was prepared in the residency of The National Committee during the late
afternoon or early evening of the 28th of October.

Key words: the Law No. 11/1918 Coll., draft; authorship; Czechoslovakia; Rasin, Pantticek.
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O prvnim ceskoslovenském zakoné toho jiz bylo napsaino mnoho. Vzpominali
na néj primi aktéfi, psali o ném historici i publicisté a jeho priprava se stala ustred-
nim tématem drobné divadelni hry Vaclava Havla, pozdéji prepracované i do po-
doby televizni inscenace. Jeho ustanovenimi se zabyvali pravni historici a musela je
vykladat i soudni praxe. Naposledy, alespon pokud jsem to zaregistroval, o ném psali
kolegové Ondrtej Horak? a v $ir$im kontextu i Stefan Siskovié.?

Nebudu proto zbyte¢né opakovat notoriety a pfipomenu jen tfi drobnosti, které
souviseji s jeho vznikem. To uplné zdkladni v§ak — kvili kontextu - prejit nemohu.
Je obecné znamo, Ze navrh zdkona sepsal Alois Rasin v noci z 27. na 28. fijna 1918
poté, kdy dostal od socialné demokratického politika Vlastimila Tusara z Vidné in-
formace o tom, Ze cisafsky dvtr je ochoten jednat o uzavieni pfiméti. Po projednani
a schvéleni v Narodnim vyboru ceskoslovenském (dale téz jen Narodni vybor) dali
text publikovat na plakatech a v dennim tisku. Ve Sbirce zakont a natizeni se vsak
tento zakon objevil az pod ¢islem 11/1918 Sb. z. a n. v ¢astce II. vydané 6. listopadu.

Prijeti zakona

Zacnu od konce - od prijeti zdkona. Prvni, na co chci poukazat a co chci na
ptikladu dolozit, je skute¢nost, Ze informaci o déni v poslednich fijnovych dnech
mame pomérné dost, avsak nejsou zcela spolehlivé. V Praze vypukla skute¢na revo-
luce a udalosti se rychle vrsily jedna na druhou, proto bylo oficialné zachyceno ma-
loco. Navic hlavni aktéfi si pry dokonce slibili, ze o podrobnostech nebudou hovorit.
Nicméné bez autentickych zprav jsme presto neztistali. Kdyz se velmi brzy rozpou-
tal spor o miru zasluh na vzniku republiky, nékterym zucastnénym se jazyk prece
jen alespon trochu rozvazal. Velkou zasluhu na sebrani prvnich svédectvi ma tehdy
mlady historik Jaroslav Werstadt, ktery relevantni materialy shromazdil a publiko-
val na strankdch Nasi revoluce.* Ty ovSem potvrzuji, ze lidska pamét prosté s casem
selhava, pripadné ze ¢lovék podvédomé vzpominky selektuje a obraz skute¢nosti
koriguje do urcitého jim akceptovateln