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Uvodné slovo

Stucasné vyzvy v akademickom vzdeldvani a vede sa aktualizovane odrazaju aj
v zborniku Trendy a vyhlady, ktoré uz niekolko kontinualne iducich rokov za se-
bou vydava Katedra dejin prava na Pravnickej fakulte Trnavskej univerzity v Trnave.
Viaceré okolnosti, ktoré su, zial, opatovne aj v tomto roku spojené so stale pretrva-
vajucou a zo zdravotného hladiska vaznou situaciou a progndzou svetovej pandémie
ochorenia COVID-19, rozhodli, ze planovana medzinarodna konferencia s ndzvom
Metamorfozy dedicského prava v eschatoldgii cloveka sa prezencne neuskutocnila.

Editori tohto zbornika, ako spoluorganizatori uvedenej konferencie, sa vsak roz-
hodli vyzvat prihlasenych ucastnikov a ctenych kolegov z roznych pravnych a histo-
rickych odborov, aby prispeli do tohto ro¢nika Trendov a vyhladov V1. Viaceri z nich
prijali publika¢nu ponuku, venujuic svoj ¢as, zaujem a erudiciu podelit sa o svoje po-
znanie o dedi¢skopravnej problematike. V ich mene predkladame ctenej verejnosti
prispevky z nestarnucej a, symbolicky povedané, vecnej témy o poslednych veciach
¢loveka, ktoré v sikromnom prave reflektuju predpisy dedi¢ského prava. Pravo ako
spolocenska veda totiz musi reagovat na smrt ako vyznamny kulturny a spolocen-
sko-pravny fenomén. Predmetné dedi¢skopravne odvetvie sikromného prava ex-
tenzivne alebo restriktivne poskytuje ¢loveku pravne moznosti ako cestou zakona
alebo ukonov mortis causa (realizujucich testamentarnu slobodu) najlepsie uspo-
riadat ostatné majetkové a osobné veci pre pripad svojej smrti. Legdlne aj nelegalne
moznosti a limity fenoménu smrti st vzdy predmetom pre zaujimavé pravne a prav-
no-historické badanie v sicasnej ¢i minulej dedi¢skopravnej uprave a praxi.

V predlozenom zborniku sa pertraktuju a rozvijaja réznorodé témy so spoloc-
nym motivom premien dedi¢ského prava, hladajuc odpovede na pravne otazky,
prostriedky a riesenia konec¢nej pravnej (a to nielen majetkovej) dispozicie ¢loveka.
Viaceré z prispevkov prekracuju pravnohistoricky rozmer a rozsiruji nase poznanie
o vSeobecné historické poznanie, resp. sii¢asné vyzvy a trendy dedicského prava nie-
len na Slovensku, ale aj v zahrani¢i, a poskytuju tak priestor pre uvazovanie nad po-
slednymi vecami ¢loveka z roznych perspektiv.

Staroveké dedic¢ské pravo gréckej a zidovskej spoloc¢nosti priblizuje Vojislav Sta-
nimirovi¢ a Una Divac v ich prispevku so zaujimavym nazvom ... aby jeho meno ne-
zaniklo.

Rimskemu dedi¢skému pravu sa venuje Veronika Klenova (Fideikomisdarna sub-
stituicia — pravne postavenie predného dedica pred nastiipenim substitucného pripadu),
Juanita Goicovici (Nepriami dedici podla rimskeho prétorského prava: flexibilita fidei-
komisu) a David Mauks (Odkaz alternativnej pohladdvky alebo odkaz cudzej veci?).

Oblasti strednej Ameriky a tematike aztéckeho dedi¢ského prava venuje pozor-
nost Peter Vy$ny (Nahuaské dedicské pravo pred a po conquiste).

Vybrané témy dedi¢ského prava z polskej pravnej historie nam predstavuje Ma-
ciej Mikula (Prdvna vuprava testamentov v Krakove v 16. storoci) a Lukasz Golaszew-



ski (Tvorba testamentov v meste Knyszyn v 16. storoci. Mestania Knyszynu vo svetle
ich testamentov).

Clanok Adriana Gajarského sa zaobera ingtititom povinného podielu v prave
platnom na Slovensku, ktory sa oficidlne konstituoval v uhorskom prave v druhej
polovici 19. storocia a tematizuje jeho dalsi vyvoj do polovice 20. storocia.

Dedi¢skému pravu cirkevnych hodnostarov sa venuje Zuzana Mickova (Zdvety
cirkevnych hodnostdrov Banskobystrickej diecézy vo svetle kanonickych vizitdcii a pro-
tokolu hodnoverného miesta).

Aktualne dedi¢skopravne otazky reflektuje Tiina Mikk (Digitdlne dedicstvo: Vyza-
duje si digitdlny majetok nové dedicskopravne pravidla? Nahlad do prava dedicov po-
Zadovat pristup do online uictov podla esténskeho prdva) a Filip Smeringai (Podmien-
ky v testamentdrnom prdve ako postmortalna realizdcia predstdv porucitela).

Vsetkym autorom velmi pekne dakujeme a ako editorky verime, ze predlozeny
zbornik zaujme svoju stabilni itatelski verejnost, ktora takto prehibi pravne aj his-
torické poznanie a povedomie.

Adriana Svecovd, Ingrid Lanczové, Adrian Gajarsky

Trnava november 2021
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Foreword

The conference proceeding Legal-Historical Trends and Perspectives is an annual
publication of the Department of Legal History (Faculty of Law, Trnava University in
Trnava) that reflects the up-to-date challenges in academic education and research
presented at conferences. This year s topic was the metamorphosis of inheritance law
and eschatology. However, due to a serious situation related to COVID-19, the con-
ference itself did not take place. All the more appreciated, thou, are the contributions
of the participants who applied to the conference.

The co-organisers and editors of this conference proceeding invited researchers
from different legal and historical fields to publish their findings in the sixth volume
of Legal-Historical Trends and Perspectives. The authors invested their time, knowl-
edge, and personal interest in the articles on inheritance law that we proudly present
to the general public.

Eschatology, the doctrine of the last things, is a timeless topic, symbolically speak-
ing even eternal. It is well-reflected in the private law norms. Law, a social science,
has always responded to death - a specific cultural, social, and legal phenomenon. It
offers both extensive and restrictive measures to settle property and personal issues
for the case of death in twofold ways - through fixed legal provisions or disposition
mortis causa.

In the conference proceeding, there are contributions on various topics about the
development and transformation of inheritance law as the discussions about the le-
gal and illegal settlement of the issues related to death have always been interesting
from both the contemporary and historical points of view. The authors answered nu-
merous legal questions and commented on several topics related to the doctrine of
the last things — assets and other concepts. They referred to the Slovak and foreign
legal systems and created thus an inspiring space for the readers who can contem-
plate eschatology from different perspectives. Their approach was legal, legal-histor-
ical, or historical.

With the role of women in extending the bloodline in Ancient Greek and Jewish
societies dealt the article with an intriguing title "...So That His Name Be Not Abol-
ished,” written by Vojislav Stanimirovi¢ and Una Divac.

Roman inheritance law was in the centre of attention of Veronika Klenova (Fi-
deicommissary Substitution — the Legal Position of a Fiduciary Heir Prior to the Ful-
filment of the Fideicommissary Condition), Juanita Goicovici (Extraneous Heirs Un-
der the Roman Empire’s Praetorian Law: Flexibility of Fideicommissum), and David
Mauks (Legacy of an Alternative Claim or Legacy of Somebody Else s Thing?).

To the faraway Mesoamerica took us Peter Vysny, who wrote about the Aztec
inheritance law in his article "Nahua Law of Succession Before and After the Con-
quest’.
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The readers get acquainted with some topics from the Polish legal history through
the articles of Maciej Mikuta (Testamentary Regulations in the 16™-Century Cra-
cow) and Lukasz Gotaszewski (Making Last Wills in the Town of Knyszyn During the
16" Century. The Burghers of Knyszyn in the Light of Their Last Wills).

Adrian Gajarsky wrote about the legitime, also known as a forced share or legal
right share, as regulated by the 19"- and 20™-century Hungarian law.

The inheritance rights of the canons was the topic of the article "Testaments of
Ecclesiastical Dignitaries of the Diocese of Banskd Bystrica in the Light of the Canoni-
cal Visitations and the Protocol of the Place of Authentification,” written by Zuzana
Mickova.

Actual issues in the inheritance law were reflected by Tiina Mikk (Digital Inheri-
tance: Do Digital Assets Require New Inheritance Rules? An Insight into Heirs” Right
to Claim Access to Online Accounts under Estonian Law) and Filip Smeringai (Condi-
tions in Testamentary Law as the Postmortal Realization of Testator s Ideas).

We express our gratitude to all the authors. At the same time, we believe that both
the stable and new readers will find the articles interesting and enriching for their le-
gal and historical awareness.

Trnava november 2021

Adriana Svecovd, Ingrid Lanczové, Adrian Gajarsky
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Povinny podiel na Slovensku I. polovice
20. storocia — uhorské a ¢eskoslovenské
reminiscencie tohto institutu
zakonného dedenia

The Legitime in Slovakia in the First
Half of the 20™ Century - the Hungarian
and Czechoslovak Reminiscence

Adridn Gajarsky

Katedra dejin prdva, Pravnickd fakulta Trnavskej univerzity v Trnave

Abstrakt: Studia' predstavi chronologicky prierezovo dedi¢sky institat povinného podielu
(mad. a kotelesrész, nem. der Pflichteil), ktory sa v prave platnom na tizemi Slovenska ukot-
vil v modernom ponati s prijatim zaverov Judexkuridlnej konferencie - Docasnych sudnych
pravidiel v roku 1861 (§ 7 DSP). Tento institat bol nasledne formovany dal$ou stdnou pra-
xou najvyssieho siidnictva Uhorska a I. CSR a zaroveit mal byt integrovany do Gpravy zakon-
ného dedenia v tvoriacich sa kodifika¢nych ndvrhoch ob¢ianskych zdkonnikov. Stidia pred-
stavi nielen vtedajsi pozitivnopravny zaklad, ale naznaci aj jeho navrhovant buddcu upravu
v L a IL. navrhu uhorského Obcianskeho zakonnika a navrhu superreviznej komisie z roku
1931.

Klac¢ové slova: povinny podiel, dedi¢ské pravo, Uhorsko, I. Ceskoslovenska republika, ne-
opomenutelni dedi¢i = osoby opravnené na povinny podiel, kodifikacia ob¢ianskeho prava.

Abstract: The author will describe the legitime (Hungarian: kotelésrész, German: Pflichteil)
that became part of the legal order in Slovakia in 1861 when the Judex-Curial Conference
adopted the Provisional Judicial Rules (Art. 7). The Supreme Courts of the Hungarian King-
dom, First Czechoslovak Republic, and the Slovak Republic issued rulings that interpreted
the legal norms concerning the legitime. The legitime was incorporated into the Civil Code
Drafts, too. The author will focus on the Hungarian enactment and the first Civil Code Draft
of 1900.

Key Words: Legitime; Inheritance Law; Hungarian Kingdom; the First Czechoslovak Repub-
lic; Forced Share; Civil Code Draft.

! JUDr. Adrian Gajarsky, externy doktorand Katedry dejin prava PF TU v Trnave.
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1. Materialny zaklad povinného podielu v Uhorsku a I. CSR
v prave platnom na Slovensku

Povinny podiel (pars legitima) oficidlne zaviedli Docasné sudne pravidla v roku
1861 (dalej len ,,DSP”) podla obnoveného uhorského pravneho systému v § 7.2 Jeho
uprava vsak bola absolutne nedostatoc¢na a urcila len jeho vysku a opravnené subjek-
ty najblizsich, rodinnych prislusnikov a zaroven zakonnych dedicov. Jedinymi ustano-
veniami zostali az do prijatia unifikovaného prvého ceskoslovenského Obcianskeho
zakonnika z roku 1950 (zdkon ¢. 141/1950 Zb.) vyhradne stru¢né blanketové para-
grafy DSP v § 7, pripadne eSte § 4 a 8, ktoré sa preto dotvarali a vykladali de facto
vyhradne v stidnej praxi, tvorenej Kralovskou kuriou, pripadne aj ceskoslovenskou
sidnou praxou Najvyssieho sudu I. CSR.?

Na uvod treba podotknut, Ze v predchadzajucom obdobi Bachovho absolutizmu
rokov 1850 - 1860, resp. do prijatia DSP, sa po prvykrat zaviedol tento institut do
uhorského sukromného prava s prijatim a naokrojovanim v roku 1853 rakuskeho
obc¢ianskeho zakonnika ABGB (§ 762 - 796). V porovnani s rakiskou upravou sa-
motna strohost pravnej konstrukcie povinného podielu v prisludnych § 7 a 8 (resp.
§ 4) DSP sa nemohla zhodovat s prevzatym vzorom v ABGB v 50. rokoch, ¢o sa uka-
zalo v nasledujucej dedicskej praxi ako zjavna nevyhoda.*

Otazkou vsak zostava, ¢i aj pred rokom 1848 o nom pri povinnom dedeni po-
tomkov alebo rodicov nemozno hovorit, resp. detekovat isté indicie o nom, kedze
testamentdrna prax s urcitostou tieto preferované subjekty blizkych pokrvnych pri-
buznych preferovala v zdkonnom dedeni.” Proti jeho existencii pred rokom 1848 od-

2 § 7 DSP: .V pripade, ak niet priamych dedicov zostupnej linie, ani rodicov, zdvetné privo sa vztahuje
na vsetok zdedeny a nadobudnuty majetok, pokial vSak este Zijui priami dedicia v zostupnej linii ale-
bo rodicia, nemoze sa zdivetné prdvo dotykat ich zdkonného podielu. Tento zdkonny podiel sa rovnd
polovici toho, ¢o by dedili dedicia v zostupnej linii po porucitelovej smrti, keby zomrel bez zdvetu.
Zavet je teda v tejto Casti neplatny a priami dedicia v zostupnej linii, a ked ich niet, tak Zijiici rodicia,
mozu poZadovat doplnenie tejto polovice. Vynimkami z tohto pravidla, ¢o do moznosti vydedenia,
st len pripady uvedené v cldnkoch 52 a 53 L Casti Tripartita.“ Citované podla s. LACLAVIKOVA,
M., SVECOVA, A. Pramene prdva na tizemi Slovenska II. (1790 - 1918). Trnava: Typi Universitatis
Tyrnaviensis, 2012, s. 247 — 248.

Vyklad v sudnej praxi aj civilistike sa preto koncentroval na tieto problémy: okruh opravnenych
0s6b k povinnému podielu, zéklad vypoctu, formy jeho vydania a kol4cie, pozri LUBY, S. Dejiny
siikromného prdva na Slovensku. Samorin: Heuréka, 2002, s. 516. Zasadnu judikaturu KK a ces-
koslovenského Najvyssieho sudu pozri FAJNOR, V., ZATURECKY, A. Ndstin sikromného prdva
platného na Slovensku a Podkarpatskej Rusi so zretelom aj na banské pravo a na prdavne predpisy
o pozemkovej reforme (s prislusnymi castami ndvrhu &l vSeobecného zdkonnika obcianskeho, zho-
toveného superreviznou komisiou). Druhé prepracované, judikatdrou siahajicou do r. 1935 dopl-
nené vydanie. Bratislava: Nakladom Pravnickej jednoty na Slovensku a Podkarpatskej Rusi, 1935,
s.514 - 517.

BOSZORMENYI-NAGY, E. Das ungarische Erbrecht zur Zeit des Dualismus. In: CSIZMADIA, A.,
KOVACS, K. (eds.). Die Entwicklung des Zivilrechts in Mitteleuropa (1848-1944). Budapest: Akadé-
miai Kiado, 1970, s. 425.

w

-

o

Tato otazka vSak bude iste predmetom buducich vyskumov inych autorov. Pozri napr. uz prezento-
vané indicie k vyvoju dedi¢ského prava a povinného podielu, resp. zdkonného dedenia potomkov
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porovali viaceri autori, napr. J. Hexner este v 30. rokoch 20. storocia, odvolavajuic sa
na rozhodnutie Kurie ¢. 47 so zretelom na Trip. I/¢l. 5 a 57 a tiez zak. ¢l. XXVII/1715
§ 3, ktoré stéli na absolutnej testovacej slobode porucitela o nadobudnutom majet-
ku. Aj podla dualistickej uhorskej civilistiky (napr. Zlinszkeho) nemohol tento insti-
tut existovat, kedze podla starej uhorskej obycaje mohol kazdy disponovat samostat-
ne nadobudnutym majetkom (pozri Trip. I/¢l. 57), ale na druhej strane niektori ini
vtedajsi uhorski autori (Kévy, Huszty) oponovali tejto jednoznacnosti absencie po-
vinného podielu alebo povinného dedenia u vymedzenych zakonnych dedi¢ov® voci
pozostalosti ako celku (nielen voci aviticite = dedovizni, existujicej do roku 1848).

Spolu s dalsimi autormi® ho povazujeme z pohladu vtedajsej systematiky uhorské-
ho dedi¢ského prava za Specificky a samostatny institut dedenia (z hladiska jeho
obsahu, rozsahu aj formy jeho zabezpecenia), kedZe ho ani vlastna uprava DSP zo
svojej podstaty (ako zavdzna pravna obycaj) za institut zakonného (intestatneho)
dedi¢ského prava nepovazovala. V ceskoslovenskom prave platnom na Slovensku
v prvorepublikovom obdobi sa opatovne potvrdilo jeho postavenie ako samostatné-
ho dedic¢ského titulu proti ukonu mortis causa, ktory mu odporoval, ¢o indikovalo
zaver, ze mu stale nebolo prisidené postavenie institatu zakonného dedenia, ale na-
opak sa nadvédzovalo na jeho Specificitu a exkluzivitu.’

Povinny podiel je v podstate materialnym obmedzenim porucitelovho tes-
tamentarneho prava s majetkom nakladat a slobodne s nim najmi testovat pre

a predkov pred rokom 1848. In: SVECOVA, A. Institutio haeredis ex testamento vo vztahu k z4-
konnému dedeniu v uhorskom prave (na priklade slobodného kralovského mesta Trnavy prvej
polovice 19. storocia). In: KNOLL. V., KARHANOVA, M. (eds.). Nadéje pravni védy - Bykov 2007.
Sbornik z mezindrodniho setkdni mladych védeckych pracovnikii konaného ve dnech 12. - 14. 10.
2007, Plzen: Ales Cenék, 2008, s. 185; SVECOVA, A. Trnavské mestianske zdvety (1700 - 1871).
L zv. Trnava: Typi Universitatis Tyrnaviensis, 2014, s. 90; GABRIS, T. Docasné stidne pravidld Ju-
dexkuridlnej konferencie z roku 1861. Monografickd $tidia a historickoprdvny komentdr. Bratislava:
Wolters Kluwer, 2014, s. 206.

o

V tej dobe sa este nepouzivalo spojenie ,,neopomenutelny dedi¢®, skor ,,osoba opravnend na povin-
ny podiel”. Tuto formuléciu pouzil napr. ALMASI, A. Ungarisches Privatrecht. 1. Band. Berlin und
Leipzig: Walter de Gruyter & Co., 1922, s. 308 a nasl. V slovenskej terminoldgii utvorenej pocas
L. CSR sa uz pouzival pojem: ,nepominutelny dedi¢*, pozri napr. FAJNOR, V., ZATURECKY, A.,
s. 511.

Pozri k tejto diskusii HEXNER, J. Povinny podiel na Slovensku. Prdvny obzor. 1933, ro¢. 16, s. 590.

ALMAS]I, s. 310; FAJNOR, V., ZATURECKY, A. Ndstin stkromného prdva platného na Slovensku,
s. 508 a nasl., z novsich autorov SVECOVA, A. Kapitoly z dejin formovania moderného dedicského
prdva na Slovensku. Trnava: Typi Universitatis Tyrnaviensis, 2021, s. 58 — 60 [online]. [cit. 2021-12-
02]. Dostupné na: http://publikacie.iuridica.truni.sk/wp-content/uploads/2021/06/Svecova-De-
dicske-pravo_online.pdf

~

o

©

Ako samostatny titul vystupoval iba proti existujicemu poslednému poriadku, ak porucitel v iom
opomenul svojich zékonnych, neopomenutelnych dedicov, pozri FAJNOR, V., ZATURECKY, A.
Nistin siikromného prdva platného na Slovensku a Podkarpatskej Rusi, s. 485 a 508 n.

Stcasny § 479 OZ hovori o povinnom podiele: ,,Maloletym potomkom sa musi dostat aspori tolko,
kolko robi ich dedicsky podiel zo zdkona, a plnoletym potomkom aspori tolko, kolko robi jedna polovi-
ca ich dedicského podielu zo zdkona. Pokial tomu zdvet odporuje, je v tejto Casti neplatny, ak nedoslo
k vydedeniu uvedenych potomkov.“
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pripad smrti. Povinny podiel preto tvoril vyvazujtci pravny institat voci bezbrehej
testamentarnej slobode porucitela, nasledkom ktorého opravnené subjekty neopo-
menutelnych dedicov, ktorych spdja prirodzenopravne puto pokrvnej pribuznosti,
obdrzia z pozostalosti minimalny povinny dedic¢sky podiel."

Jeho pravny zaklad formulovali Fajnor a Zaturecky v 30. rokoch 20. storocia takto:
»Nastupoval podla zikona len natolko, nakolko zostavitel posledny poriadkom neusta-
novil inak. Avsak su medzi dedicmi podla zdkona aj taki blizki pribuzni, ktorych ne-
moze zostavitel pominiit ani vo svojom poslednom poriadku, ale musi im nechat ur-
Cit zakonny podiel, a keby im nenechal nic¢, alebo menej nez takyto podiel, mozu tito
opravneni pozadovat, aby im bol zdkonny podiel - tak. zv. povinny podiel - vydany
alebo doplneny.“"!

Primarnou pozitivhou podmienkou naroku nan sa stal urceny, blizky pokrvny
pribuzensky pomer s porucitelom, preto patril vyhradne len dvom skupinam za-
konnych dedicov, ktorych s porucitelom spajalo tzv. pokrvné pribuzenské puto alebo
zvazok. Prvou skupinou opravnenych na povinny podiel boli manzelské deti. Za die-
ta sa povazovali tieto kategorie: dieta uznané legalizované reskriptom (hlavy statu),
osvojené dieta, nemanzelské dieta v dedeni po matke a azZ sidnou praxou kurie pri-
znanym dedi¢skym narokom po matkinych rodicoch (v dedi¢skych narokoch v ot-
covskej linii nemanzelské dieta nemohlo byt tspe$né, pretoze tieto pravne vztahy su-
dobé pravo este neuznavalo). Na zaklade prava reprezentacie sa potom opravnenymi
osobami po detoch stali ich potomkovia (vnuci, pravnuci atd.)."

Opravnenymi v druhom rade boli len Zijuci rodicia porucitela (bez reprezentac-
ného prava), a to tym, ktori mali ndrok na intestatne dedenie — u otca sa skiimalo
jeho priznané biologické otcovstvo, legitimizované platnym manzelstvom a u matky
(manzelského aj nemanzelského dietata) neexistovali obmedzenia dedenia povinné-
ho podielu. V tomto pripade, ak zostala po porucitelovi ako zakonna dedi¢ka jeho
manzelka/manzel, potom rodic¢ia mali narok na povinny podiel len z polovice hod-
noty, resp. majetku patriaceho do vetvového majetku, a to podla zasady paterna/ma-
terna, ¢im sa im toto pravo povinného podielu vyrazne limitovalo."

Jedinou negativnou podmienkou jeho narokovatelnosti bolo, aby opravneny de-
di¢ nebol vyluceny z dedenia, ¢ize nenaplnil podmienky vydedenia podla Trip. I/
¢l. 52a53."

1Y FODOR, A. A kételésrész. In: FODOR, A. A magyar magdnjog. V. kotet. Oréklési jog. Budapest,
nedatované, s. 517.

FAJNOR, V., ZATURECKY, A. Ndstin stkromného prdva platného na Slovensku a Podkarpatskej
Rusi so zretelom aj na banské pravo a na pravne predpisy o pozemkovej reforme (s prislusnymi cas-
tami ndavrhu ¢sl. vseobecného zikonnika obcianskeho, zhotoveného superreviznou komisiou). Druhé
prepracované, judikatirou siahajicou do r. 1935 doplnené vydanie. Bratislava: Nédkladom Pravnic-
kej jednoty na Slovensku a Podkarpatskej Rusi, 1935, s. 508.

12 FAJNOR, V,, ZATURECKY, A. s. 508.
13 FAJNOR, V., ZATURECKY, A. s. 509.
1 K pozitivnym a negativnym podmienkam pozri ALMASI, s. 308 - 309.
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Mimochodom, pravny termin ,,neopomenutelny dedic® ktory sa s tymto termi-
nom vzil na Slovensku az pri prijati prvého unifikovaného ceskoslovenského OZ
z roku 1950, uhorskad, resp. slovenska terminoldgia na pociatku 20. storocia nepo-
znala.

Za povinné osoby na jeho vydanie DSP vymedzili univerzalnych dedic¢ov," pri-
padne ak ich nebolo, potom dedi¢ov individudlne urcenej dedi¢skej podstaty, napr.
aj odkazovnikov. Najcastejsie vSak vdova z titulu jej vdovského prava na celt pozo-
stalost konkurovala opravnenym na povinny podiel, ktori vsak so svojimi narokmi
museli obvykle pockat az do ¢asu, kym sa jej vdovstvo neskoncilo.'

Preferovanou formou jeho vydania, na ktort odkazovala aj uhorska a ¢sl. judika-
tura, bolo vydanie v peniazoch a z tohto uhla pohladu ho niektori (napr. Zs6god-
-Grosschmid) povazovali za osobitny druh penazného odkazu, na ¢o redlna dedi¢ska
a sudna prax reagovala legalnou pripustnostou jeho in natura plnenia.'” Doplnenie
povinného podielu z celej pozostalosti sa obligatérne udialo vtedy, ked hodnota ur-
¢eného vetvového majetku nestacila na jeho vydanie/vyplatenie.

K povinnému podielu a jeho vypoctu bolo treba zohladnit tieto obmedzenia:

a) do jeho hodnoty sa malo zapocitat koldciou vsetko, ¢o od porucitela dedi¢ za
jeho zivota uz dostal (islo o pripady darovania inter vivos, ktorymi by porucitel
znizil hodnotu pozostalosti, a tak by obisiel zakon, resp. imysel zakonodarcu
v DSP a ukratil opravneného na povinny podiel), zakaz darovania inter vivos
a mortis causa, ktoré by obmedzovali alebo vylucovali z dedenia povinného
podielu opravnenych osob § 4 DSP vyslovne zakazal;'®

b) za jeho zaklad sa povazovala ¢ista hodnota pozostalosti, ocistena od dlhov
a bremien, ktora existovala v case smrti porucitela. Vynimku bremena viazuce-
ho sa na povinny podiel predstavovalo vdovské pravo, ktoré konkurovalo po-
vinnému podielu, no bolo mozné ho potomkami zakonne obmedzit.

Rozhodujuci rozsah polovice pozostalosti sidna prax precizovala v dalsom vyvoji
na celt polovicu pozostalosti (podla rimskym pravom urcenej , dimidiam totiusque
substantiae®), a to v kvalitativnom a kvantitativnom rozsahu celej pozostalosti v case
delacie (smrti porucitela, pozri § 40, 41, 42 zak. ¢l. XV1/1894 o pozostalostnom ko-
nani'®). Sudna prax si doslovny vyklad neosvojila pre vetvovy majetok, ktory mal byt
doplneny do svojej vysky z ostatného (nadobudnutého) majetku pre vetvovych de-
di¢ov - zijucich rodicov podla zasady paterna/materna.

Prirodzene, Ze mohlo dojst ku kumuldcii subjektov univerzalneho a opravneného dedic¢a na povin-
ny podiel.

¢ Odkaz na uhorskd judikatdru, pozri Zbierku rozh. IX zv., K 4711/1914, K 4072/1910, K 1917
P 14420.

17 Pozri ALMASL s. 310.

§ 4 DSP: ,,Pravo darovat je tiez obmedzené zdkonnym podielom priamych dedicov zostupnej linie,
a ak by ich nebolo, zdkonnym podielom Zijiicich rodicov.“ Odkaz na dolezitu judikataru KK: rozh.
¢. P 4537/1913.

Urcenie povinného podielu je potom viazané na uskuto¢nenie stipisu pozostalosti alebo vyhotove-
nie pozostalostného inventara, resp. jeho vyhladanie v porucitelovej pozostalosti, zavete a pod.
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Kdria este v roku 1889 rozhodla o preferovani vydania povinného podielu nie in
natura, ale v peniazoch, ktoré mozno lahko uplatnit pri doplneni povinného podielu
do jeho zakonom, resp. DSP urcenej onej polovice. Okrem uvedenej premisy pred-
nosti vydania v peniazoch mladsi judikat NS Rv III 758/28 umoznil, Ze sa vydanie in
natura mohol uskutoc¢nit vo vynimo¢nych a opodstatnenych pripadoch.?

Tieto predpoklady alebo podmienky tvorili jeho obligatérny pravny zaklad s do-
plnenim, Ze ak opravnena osoba bola riadne vydedena (vydedenie bolo upravené
podla obycajovej Gpravy v Tripartite I/¢l. 52 a 53 a sidnej praxe), potom stracala na-
rok na povinny podiel, nie vsak jej potomkovia (napr. vnuci vydedeného syna alebo
dcéry porucitela z titulu napr. nemravného Zivota alebo marnotratnosti). Vyskytu-
juci sa pripad, Ze by opravneny na povinny podiel bol v zavete len opomenuty z de-
denia, nevylucovalo jeho narok na povinny podiel, prave naopak, mohol namietku
opomenutia v sidnom spore riadne uplatnit.”! Urcujtci § 7 DSP J. Hexner povazo-
val za obmedzenie dovtedajsej neobmedzenej testovacej slobody pre celt majetkova
podstatu.?

Co sa rozumelo pod formuldciou § 7: ,, Polovice toho, ¢o by dedili zo zdkona dedi-
Cia v zostupnej (potomkovia) linii po porucitelovej smrti, keby zomrel bez posledného
poriadku“? Predovsetkym sa tato polovica pocitala z celej, t. j. zmieSanej majetkovej
podstaty pozostalosti, ktorti podla vtedajsieho uhorského vlastnickeho prava a kon-
ceptu druhov majetkov tvorili nadobudnuty aj vetvovy majetok. Tymto spdsobom
vymedzenad cela pozostalost bola urcend pre vypocet povinného podielu pre potom-
kov.

Dedicstvo (resp. pozostalost) okrem toho vsak mohlo byt zatazené aj odkazmi
alebo vdovskym pravom, ktoré sa chapali ako pasiva pozostalosti a mali, samozrej-
me, prednost pred vydanim/vyplatenim povinného podielu.

Doplnujica uprava § 4 DSP neuznala sice pravo zakonnych dedi¢ov na zalobu
voci tkonom porucitela inter vivos, na zaklade ktorych doslo k scudzeniu porucite-
lTovho majetku v neprospech tychto dedicov, ale naopak, priznala potomkom a ak ich
niet, tak zijucim rodi¢om, aby napadli marnotratné ukony znizenia, znehodnotenia
celej pozostalosti na ucely ochrany ich dedi¢skych narokov formou vtedy uzivané-
ho institutu sudnej uzavery — sekvestra, aby sa tym zabezpecili ich zdkonné dedicské
podiely, resp. povinné podiely. Ide o velmi dolezité protezujtce ustanovenie narokov
na povinny podiel. § 4 este v ods. 2 potvrdil, Ze ani darovanie inter vivos (¢o boli naj-
Castejsie scudzovacie tkony inter vivos na ujmu zakonnych, neopomenutelnych de-
di¢ov) nesmelo byt vykonané na ujmu potomkov alebo zijucich rodicov porucitela.

* Vydanie povinného podielu in natura podporilo rozh. NS Rv. III. 1046/25. HEXNER, J. Povinny
podiel na Slovensku, s. 592.

21 FAJNOR, V,, ZATURECKY, A. s. 512.
> HEXNER, J. Povinny podiel na Slovensku, s. 591.
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§ 8 DSP doplnil § 7, ked umoznil neopomenutelnému dedicovi ziadat doplnenie
jeho povinného podielu od obdarovaného, ak ¢ista pozostalost (ocistend, odpocita-
na od pasiv) neobsahovala aspon onu polovicu, t. j. jeho povinny podiel.”

Zasadnou sucastou celého procesu dokazovania povinného podielu bolo urcenie,
kto je aktivne legitimovanym na podanie zaloby a kto ma pravo dékazu k narokom
z povinného podielu. Aktivne legitimovanymi boli osoby opravnené na povinny po-
diel a povinnost dokazu ich zatazovala, len ¢o sa tyka dokazu pribuzenského pome-
ru, ktory zakladal pravo na povinny podiel. Naopak povinnost dokazu o majetkovej
podstate nepatriacej do povinného podielu zatazovala pasivne legitimované osoby,
ktoré profitovali, resp. dedili pozostalost z titulu ukonu mortis causa. Pri ikonoch
darovania (alebo inter vivos) vak majetok patriaci do povinného podielu mali opac-
ne dokazovat opravnené osoby na povinny podiel (pozri § 269 zak. ¢l. I/1911) v roz-
sahu, Ze ¢ista hodnota pozostalosti bola mensia ako povinna polovica celej pozosta-
losti v ¢ase darovania.

Konzekventne k narokom opravnenych dedicov na povinny podiel zak. ¢l. XV1/
1894 o pozostalostnom konani urcil v § 65 a 77 pravo nadobudnut dedi¢stvo zataze-
né povinnym podielom v prospech napr. testamentarneho dedica, ak sa opravnena
osoba nedostavila na dedi¢ské konanie pred sidom, ur¢il pozostalostny sid povinny
podiel ex offo a zvy$ok pozostalosti odovzdal testamentarnym dedicom.

2. Pravny zaklad povinného podielu v navrhovanych
obcianskopravnych upravach

V tejto casti by sme sa kratko pristavili a predstavili dedi¢skopravne zaklady tohto
institatu v troch navrhoch ob¢ianskych zakonnikov, ktoré teoreticky, ak by sa schva-
lili, mohli platit na tizemi Slovenska, resp. medzivojnového Ceskoslovenska: ide
o L. navrh uhorského OZ z roku 1900, II. navrh uhorského OZ z roku 1913 a navrh
OZ superreviznej komisie z roku 1931.

Podla I. navrhu uhorského OZ sa povinny podiel zaclenil do osobitného piate-
ho ¢lanku V. ¢asti s odévodnenim jeho segregacie od intestatneho dedenia, pretoze
jeho uprava sa dotykala nielen pripadov zakonného, ale aj zavetného a zmluvného
dedenia.

V doévodovej sprave sa obhajovala pri jeho rozsahu vyvazenost medzi libertas
testandi a jej nevyhnutné obmedzenie v prospech ochrany opravnenych, zakonnych
dedi¢ov na povinny podiel. Autori si osvojili zakladny princip jeho proporcionali-
ty k testamentarnej slobode, ktorej ma sluzit urcena neopomenutelna polovica ma-
jetku, zachovana pre povinny podiel. Tymto sa zakonodarca rozdelil vo svojej voli
s dispozi¢nou slobodou a volou porucitela slobodne so svojim majetkom disponovat
ukonom mortis causa. V zhode so suidobym pravom a podla vtedajsej uhorskej sud-
nej praxe sa I. navrh OZ pridrzal redlnej peniaznej thrady pri vyplateni alebo dopl-

# Ak i8lo o darovanie za Zivota porucitela, potom dokazné bremeno mal opravneny na povinny po-
diel.
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neni povinného podielu. Autori tieZ neexperimentovali v porovnani s prechadzaju-
cou DSP tpravou a opierajtc sa o rakusku platna tpravu ABGB za povinny podiel
urcili pevne stanoveny podiel z pozostalosti pre opravneného nan - polovicu hod-
noty jeho zakonného podielu, resp. uzivanie polovice vymedzenej pozostalosti.

Za subjekty opravnené na povinny podiel podla urcenej polovice hodnoty po-
zostalosti urcili okrem potomkov (§ 1953) a rodicov (§ 1955) zaroven aj manzelsky
(§ 1954) a vdovsky (§ 1958) povinny podiel, pre ktory sa ur¢ilo ako plnenie forma
uzivacieho prava maximalne polovice hodnoty pozostalosti, resp. realnej polovice
tejto pozostalosti.

Podstatné je este spomenut, Ze navrhovatelia vychadzali z tpravy DSP a za zaklad
vypoctu povinného podielu ur¢ili ¢ista hodnotu porucitelovho majetku a podobne
podla upravy DSP (pozri najmé § 4**) sa nahliadalo v navrhu OZ na zlozitu proble-
matiku zapocitania skor poskytnutych darov, ktoré sa mali doplnit, nahradit do hod-
noty pozostalosti vo vyske poskytnutého daru, ¢o sa mohlo uskutoc¢nit len na ziadost
opravnenej osoby na povinny podiel podla § 1962. Samozrejme, Ze hodnota daru sa
viazala na ¢as darovania, nie na ¢as smrti a do tychto darov sa nezapocitavali obvyk-
1¢, prilezitostné dary, primerané hodnote porucitelovho majetku, ani tie dary, ktoré
obdarovany uz bezodplatne vratil do pozostalosti (§ 1962 ods. 2).

V zneni prepracovaného II. navrhu uhorského OZ z roku 1913 (§ 1789 - 1791)
prinalezal opdtovne povinny podiel potomkovi, ktory bol zadkonnym dedicom poru-
citela (§ 1789), a to v polovici hodnoty celého zakonného podielu pocitaného z celej
pozostalosti. Druhému opravnenému na povinny podiel: Zijicemu rodic¢ovi (§ 1790)
patril povinny podiel a) polovice hodnoty jeho zakonného podielu, ak je rodi¢ za-
konnym dedicom porucitela a b) polovica hodnoty vetvového majetku, ktora by
mu patrila, ak by neexistoval odporujuci zavet alebo iny tkon mortis causa. Vdo-
ve priznal navrh ako povinny podiel pravo uzivania na pozostalost vo vyske obvyk-
lej a podla jej spolocenského stavu ustalenej vyzivy (§ 1791).> Zasadnt podmienku
predstavovala ona skuto¢nost, ze neexistoval odporujuci povinnému podielu zavet
¢i tikon mortis causa porucitela, v ktorom by tuto skuto¢nost porucitel mal akcepto-
vat, no neurobil tak, ¢im vznikol zakonny narok na povinny podiel. Uvedené nuansy
I. navrhu OZ v dedeni povinného podielu zachoval a podrzal takmer bez zmeny aj
I1. navrh uhorského OZ.

Obsah ceskoslovenského navrhu OZ z roku 1931 v 22. hlave upravil povinny po-
diel takto: § 672 a 673 urcili tzv. neopomenutelnych dedicov - deti porucitela a ak
ich niet, jeho rodicov, ktorym patril povinny podiel s povinnostou kola¢ne zapocitat
do neho vsetko, ¢o za Zivota porucitela od neho uz dostali ukonom inter vivos (resp.
darovanim). Rodicia mali narok na povinny podiel podla druhov majetku - na vet-
vovy majetok len vtedy, ak pochadzal tento majetok z ich rodinnej vetvy a jeho vys-
ku navrh znizil na jednu tretinu hodnoty ich zakonného podielu a nie dovtedajsej
polovice. Navrh vsak pocital s dlhou prechodnou dobou platnosti dovtedajsej nor-

2 Citovany v pozn. ¢. 18.

» Spracované podla HEXNER, J. Povinny podiel na Slovensku, s. 188,
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my, ktord ramcovala ich pévodné naroky na polovicu zakonného dedi¢ského podie-
lu na dalsich 10 rokov, od uc¢innosti tohto ndvrhu OZ. Co je zaujimavé oproti pred-
chadzajicim navrhom, za rodicov sa mali povazovat nielen porucitelovi biologicki
rodicia, ale aj prarodicia bez obmedzenia stupna priamej pribuznosti, ¢im sa len
roz$iril okruh tychto neopomenutelnych dedi¢ov. Zaverom navrh OZ akceptoval,
ze dovtedajsia premlcacia lehota na uplatnenie narokov na povinny podiel sa vyraz-
ne zredukuje z dovtedajsich 32 rokov (t. j. vSeobecna uhorska premlc¢acia lehota) na
3-roc¢nu vSeobecnu premlcaciu lehotu a prechod pozostalosti sa mal uskutoc¢nit nie
okamihom deldcie, ale okamihom adicie — stdnym prikdazanim podla navrhované-
ho § 742.%

Zaver

Spomenuty § 7 DSP:

1. zakotvil predovsetkym tplna testovaciu slobodu pre oba vtedy este diferenco-
vané druhy majetku: vetvovy aj nadobudnuty za dalsieho predpokladu neexis-
tencie neopomenutelnych dedic¢ov a ak neexistoval dévod na ich vydedenie;

2. patril v urcenej vyske dedi¢stva jednak potomkom a tiez aj rodi¢om, ktori tvo-
rili jeho jediné opravnené subjekty;

3. predstavoval polovicu toho, ¢o by bol opravneny dedil podla zakona, povinny
podiel je treba vydat vzdy v peniazoch a nie in natura, rodi¢om nepatri vzdy
podiel povinny z nadobudnutého majetku, lebo ak zostane manzel (manzelka),
st zakonnymi dedi¢mi rodicia len vo vetvovom majetku a z neho si budua na-
rokovat povinny povinny podiel.

Povinny podiel v jeho fragmentdarnosti a trivialnosti ipravy na zaklade DSP sa na-
sledne jedine siidna prax snazila a aj ispesne dopliala v priebehu dualizmu a Cias-
to¢ne este i po¢as medzivojnového obdobia. V ¢ase prebiehajucich diskusii nad na-
vrhmi OZ na sklonku 19. a zac¢iatkom 20. storoc¢ia dualistickd uhorska civilistika este
nedospela k jednozna¢nému zaveru zaradit ho k instititom intestatneho dedenia, ale
uz o tom jasne uvazovala a jej navrhy k tomu smerovali. Oba navrhy OZ z roku 1900
a 1913 profilovali ucelent matériu jeho tpravy aj konkurencie s inymi dedi¢skymi
narokmi (napr. vdovy, institatu kolacie, zakazu darovania inter vivos a mortis causa).
Navyse pocas I. CSR uz slovensk4 pravna terminolégia pouzivala termin ,,neopome-
nutelny dedic¢* a identifikovala povinny podiel v navrhu OZ z roku 1931 kontinual-
ne s uhorskou upravou (aj navrhovanou tpravou v budiicom uhorskom OZ) v pro-
spech po prvé potomkov a ak ich nebolo, potom zijucich rodicov, prip. pozostalého
manzela a $pecidlne pre vdovu. Aj tieto navrhy OZ do prvej polovice 20. storocia ho
ur¢ili ako pevne stanoveny dedic¢sky podiel z pozostalosti rezervovany pre opravne-
né osoby neopomenutelnych dedi¢ov = opravnenych na povinny podiel zakonnych
dedicov. Pre potomkov a rodi¢ov sa podla navrhu povinny podiel viazal obligatorne
na vyplatenie v peiaznej forme (vynimocne v naturalidch), pre pozostalého manzela

% Spracované podla HEXNER, J. Povinny podiel na Slovensku. Prdvny obzor. 1934, ro¢. 17, s. 189.
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vsak formou uzivacieho prava na maximalne polovicu pozostalosti, ktoré sa v realite
dedi¢skopravnych vztahov konzumovalo a krylo s pdvodnym pravom na primerané
vyzivné vdovy. V navrhovanych OZ jeho obsah a rozsah aj forma plnenia splnila ucel
povinného podielu, ktorym bolo zachovanie, resp. neznizenie spolo¢enského a ma-
jetkového statusu opravnenych osob.
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Nepriami dedici podla rimskeho prétorského
prava: flexibilita fideikomisu

Extraneous Heirs Under the Roman Empire’s
Praetorian Law: Flexibility of Fideicommissum

Juanita Goicovici
Faculty of Law, University Babes-Bolyai Cluj-Napoca

Abstrakt: Podla rimskeho prétorského prava zahfna fideikomis urcité druhy odkazov, na za-
klade ktorych je opravneny zatazeny odovzdanim casti majetku zosnulého tretej osobe, v do-
sledku ¢oho dedicia ¢elia voli porucitela odovzdat majetok osobam proscripti. Odbornou li-
teraturou opisany ako jeden z najoblubenejsich pravnych institatov v starovekom rimskom
prave po niekolko storoci, fideikomis na dobu neurcitu a rezidualny fideikomis boli defino-
vané pomocou lingvistickej konjunkcie latinskych slov fides (dévera) a committere (zaviazat
sa), ¢im sa oznacuje, ze prevod urcitého majetku bol zavisly od dovery fideiprommissora za
sucasnej absencie pravnej vymahatelnosti. Prispevok sa zameriava na problematiku pripust-
nosti cudzich dedic¢ov v postaveni prijemcov fideikomisu.

Klucové slova: nepriami dedici, fideikomis, fideikomisarna substiticia, testamentarne de-
denie.

Abstract: The epitome of the fideicommissium under the Roman Empire’s Praetorian Law
encompasses certain types of bequests in which the beneficiary is encumbered to convey
parts of the decedent’s estate to a third person, enabling the heirs to be left with the desire of
the testator to devise the estate to the proscripti persons. Described by specialised literature
as being one of the most popular legal institutions in ancient Roman Law for several centu-
ries, the fideicommissum in perpetuity, as well as the residuary fideicommissum were defined
by the linguistical conjunction of the Latin words fides (trust) and committere (to commit),
thus denoting that the transfer of certain assets was committed to the fideiprommissor’ trust,
in the absence of determinative legal obligations of performance. The paper focuses on the
problematics of the admissibility of the extraneous heirs in

the posture of fideicommissium beneficiaries.

Key Words: Extraneous heirs, Fideicommissum, Fideicommissary substitution, Testamen-
tary inheritance.

1. Introductory Remarks

Destined to the enabling of the heirs to devise the estate to persons affected by in-
capacitas, the epitome of the fideicommissium under the Roman Empire’s Praeto-
rian Law encompassed certain species of bequests in which the beneficiary was en-
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cumbered to convey parts of the decedent’s estate to a third person. Hypostatised as
a prior attempt to fraudulently avoid the application of the restrictive ancient law
on heirs’ nominalisation, the fideicommissium surpassed the state of a simple case
of “fraus legi fracta”, thus becoming one of the most prominent figures of restricted
‘capacitas”. Despondency of the pater familias to appoint his amicus as an heir, who
would be trusted with transferring the inherited property to the unmarried daugh-
ter, for instance, was therefore debated, since the fideicommissum enabled transfer-
ring property by will to those excluded from inheriting in terms of Roman Civil Law.
The contextual intricacies brought by the incidence of the provisions of Lex Voconia
(169 BC), which did not allow women to be appointed as an heir of Romans listed
as wealthy by the censor, are also discussed.! Octavian Augustus enforced his leges
Julia by introducing the “leges caducariae”, which punished the unmarried and the
childless by denying their ‘capacitas”, the privilege of inheriting (the “Lex Julia de
Maritandis Ordinibus” passed in 18 BC, as well as the Lex Papia Poppeia in 9 AD —
Inst. 1.145).” The paper debates the evolutive traces, under the influence of the Ro-
man Empire’s legal traditions, of the necessary balance of property, which would be
guaranteed by installing a fideicommissum, permitting to regulate the succession of
several generations by will and hence incorporating the Roman root of family settle-
ments. Seen as the antinome of the “legates”, which only allowed passing estate on
to a person already included in the category of “heredes”, and “usufructus”, which
required a determinate person extinguishable at the usufructuarius’ death, the fidei-
commissum denoted flexibility, since it could be granted to “incertae personae”. Nev-
ertheless, the recourse to a fideicommissary substitution enabled the preservation of
property within a family for generations through successive trusts — a characteristic
maintained under the contemporary Romanian Inheritance Law as it results from
discussions in the third part of the paper.

Regarding the delimitation of residual substitutions in relation to ordinary sub-
stitutions, especially from the perspective of the contemporary legal framework on
testamentary inheritance, it is worth mentioning that the ordinary substitutions’
are centered on the intent of offering an alternative solution in case the first gratu-
ity cannot be received, the designated heir being predeceased or unworthy, as well
as in the hypotheses in which the latter refused the gratuity or has been affected by
the incapacity to receive liberalities or any other reason for the expiration of the re-
spective testamentary variant. In this context, the place of the first variant would be
taken by the alternative variant, concerning the parts of the inheritance belonging to
the ordinary substitute indicated in the will. Similarly, it should be mentioned that
the express prohibition for the instituted heir to dispose by inter vivos liberalities of

! BOB, M. D. Manual elementar de drept privat roman. Bucharest: Universul Juridic, 2019. 2™ edi-
tion. pp. 162-173.

2 Idem, pp. 171-178.

3 HOUSSIER, J. Droit des successions et des libéralités. Paris: Dalloz, 2021. 2™ edition, pp. 89-117;
RENAULT-BRAHINSKY, C. Droit des successions. Paris: Gualino, 2021. 12¢ edition, pp. 17-186.
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the assets received through the residual gratification can target either the parts of the
inheritance or only a segment of the inheritance received by the instituted heir.

In a comparative perspective, through the prismatic of the contemporary legal
framework, especially in the light of provisions of Article 994 of the Romanian Civ-
il Code on fideicommissary substitutions, a two-fold distinction must be made be-
tween the mortis causa acts and the inter vivos liberalities used by the instituted heir
with regard to the remainder of the assets from the original bequest. Thus, the legal
prerogatives of the institution can be summarized as follows: as regards the institut-
ed person’s possibility of bequest testing which replaces or is contrary to the will of
the first testator in respect of whose assets the property was allocated, the mentioned
possibility lapses under current legal provisions, as resulting from the second thesis
of Article 994 of Romanian Civil Code; upon the death of the instituted heir, as a re-
sult of the dichotomic suspensive / resolutory condition affecting the bequest, the
rest of the inherited estate which were left unalienated are directly substituted from
the patrimony of the first testator, and not from the estate of the instituted heir, of
which it ceases to be part as a result of fulfilling of the resolutory condition, a reason
for which the eventual testamentary dispositions of the instituted heir by which it
would leave to another person the rest of the inherited rights remain deprived of le-
gal effectiveness; as regards the inter vivos acts of will emanating from the instituted
heir on the parts of the estate received from the testator and which are subject to the
effects of the residual bequest, no restrictions would imposed on the acts of provi-
sion for consideration; as opposed to the instituting of the trusted substitution, the
beneficiary instituted of the residual legacies may dispose as it seems appropriate by
onerous acts, without being obliged to maintain parts of the inherited estate which
would be meant to be transmitted to the substitute heirs. According to the provisions
of Article 994, first paragraph of the Romanian Civil Code, the beneficiary of a be-
quest may be burdened with a task consisting in the obligation of the legatee, to ad-
minister the assets which are the object of the liberality and to transmit those inher-
ited parts of the estate to the substituted legatee initially appointed by the testator.

Narrowing the applicability of the provisions of article 994, para. (1) of the Ro-
manian Civil Code may be misleading as long as the definition of trusted substitu-
tion is an elliptical one; in fact, the mentioned article regulates the express exception
to the rule of absolute nullity or inefficiency of commissive substitutions. Thus, the
valid fiduciary substitution presupposes those two successive liberalities* that have
the same object are applicable: the first liberality is made in favour of the instituted
legatee, and is meant to be executed after the conclusion of the requested effects or at
the death of the testator® (depending on the type of liberality, as inter vivos or mor-
tis causa); the second bequest is made for the benefit of the substituted legatee and is

* PIEDELIEVRE, S. Successions et libéralités. Bruylant, 2020. 3 edition, pp. 173-186.
5 Ibidem.
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meant to be executed at the moment of the death of the instituted legatee,’ in a con-
secutive, rather than in a concurrent manner.

2. Remedies for the Absence of Testamenti Factio Passiva

One of the most salient features that are worth underlining is that, under the Roman
Empire’s Praetorian Law, the dispositions of last will by which a person appointed
another person as a trustee’ to transfer an asset or a fraction of a patrimony® or
even the integral patrimony to another person, while the trustee was either the heir
or the legatee,” were frequently drawn up outside a will, as it presented specific for-
mal conditions, while the fideicommissary provisions could have been formulated
in non-formal terms'’ and thus had the advantage that a person who did not have
de facto or de iure the requested testamenti factio passiva could have the advantage
of receiving certain assets through the means of a fideicommissum," the evolutive
traces of which, under the influence of the Roman Empire’s legal traditions, on the
necessary balance of property transmission mortis causa,'> which would be guar-
anteed by installing a fideicommissum, permitting to regulate the succession of sev-
eral generations by will and hence incorporating the Roman root of family settle-
ments."” As it has been specified, while being seen as the antinome of the “legates”,
which only allowed passing estate on to a person already included in the category of
“heredes”, and “usufructus”, which required a determinate person extinguishable at
the usufructuarius’ death, the fideicommissum denoted a certain degree of flexibili-
ty, since it could be granted to “incertae personae”. Secondly, it is worth mentioning
that, consecutively, the recourse to a fideicommissary substitution enabled the pres-
ervation of property within a family for generations through successive trusts. For
a long time, the trust was not legally sanctioned, the sanction being only religious,
since the trustee had to solemnly promise that the trustee would fulfill the disposi-
tion of the testator. Subsequently, the sanction passed to a morally intelligible level,
since the trustee who did not fulfill the will of the disposer was struck by infamy. Lat-
er, the performance of the obligations generated by the fideicommissum became pos-
sible through the means of legal remedies of enforcement or legal sanctions. A va-
riety of fideicommissary provisions were used, based on the intention according to
which a person, who was usually one of the descendants received as trustee certain

¢ Idem, pp. 201-214.

7 VASSART, P. Manuel de droit romain. Bruxelles: Bruylant, 2014, pp. 182-196.

8 Ibidem.

® AXENTE, A. M. Institutii de drept privat roman. Vol. 1. Bucharest: Hamangiu, 2020, pp. 91-112.
10 Idem, pp. 126-128.

1 Ibidem.

2 BOB, M.D., op. cit., pp. 166-171.

B Ibidem.
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assets' from an ascendant, yet under the provision to have kept the assets in his pat-
rimony" so that he could pass them on to his own descendants, who in turn became
trustees. This principle was extended in feudalism, from the origin of the principle of
primogeniture (of the first born), but which had the disadvantage that if it (the first
born) was wasteful, there was a risk of losing property whose protection would re-
main ungranted. The Romans also knew, under the classical Roman legal tradition,
the hereditary variety of fideicommissum, which appeared as mentioned in a will. In
this case, the trustee was the heir himself who had to pass on to the trustee a share
or even the entire inheritance, while being obliged to bear all the debts of the suc-
cession. As the heir was aggrieved by the bearing of the duty to pay the inheritance
debts, the senatus consultum Trebellian and Pegasian, which regulated the relations
between the beneficiary of the fideicommissum and the trustee, established that the
trustee would not be harmed by the bearing of the inherited debts.'

Secondly, it is necessary to emphasise the fact that the fideicommissarius qui re-
cipiebat hereditatem was expected to have whatever part of the hereditas might still
come to the hands of the heres, and consequently was to be allowed to prosecute all
rights of action which the heres might have enjoyed; as a salient feature, it was en-
acted by the senatus consultum Trebellianum, in the time of Nero, that in each hy-
pothesis in which the heres had entrusted the hereditas to the fideicommissarius, the
adjacent right of action by or against the heres would be transferred to the fideicom-
missarius. Nevertheless, the praetor accordingly gave utiles actiones to interested ag-
grieved parties against the fideicommissarius, as well as, in the opposite cases, gave
utiles actiones to the fideicommissarius against the persons who caused him/her prej-
udicial results. Sequentially, it was noted that, from that time the heres ceased to re-
quire from the fideicommissarius the covenants which he/she had formerly taken as
his/her security, specifically against the liabilities as heres, for the performance of the
obligations generated by the testamentary provisions concerning the entrusting cer-
tain assets to the fideicommissarius."”

Thirdly, it should be emphasised that the fideicommissum (under a resolutory con-
dition) stipulated in a will, according to which property was first bequeathed to one
person and, subsequently, to another beneficiary, in such a case, the heir known as
the fiduciarius, who was the bare dominium owner inherited the property under the
condition that he/she will transfer it to a subsequent beneficiary at a given stage;
therefore, at a later stage, the proprietary right of the fiduciarius was ended, usually
after the lapse of a stipulated period,'® or when a suspensive condition had been met;

" BREG]L, J.-E. Droit romain: les biens et la propriété. Paris: Ellipses, 2009, pp. 197-201.
> Ibidem.
'® BRETONE, M. Histoire du droit romain. Delga, 2016, pp. 316-331.

17 In certain hypotheses, fideicommissa were lacking efficiency due to the fact that the heres would not

accept the inheritance; consequently, it was enacted by the senatus consultum Pegasianum, in the
time of Vespasian, that the fiduciarius might retain one fourth of the hereditas, and the same power
of retainer was allowed the fiduciarius in the case of bequests lor devises granted by will.

8 AXENTE, A. M., op. cit., pp. 119-186.
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consequently, the property of the inherited assets was transferred to the fideicommis-
sarius, as the sequential owner of the assets mentioned as being the object of the be-
quest.” On the other versant, as a typical effect, the mere fact that the residual legatee
was gratified by the respective residual preventive substitution drafted by the testa-
tor at a time after the residual legatee committed the act of indignity will not make it
possible for the second legatee to collect the residual legatee in the absence of an ex-
press forgiveness of the unworthy from the testator; symmetrically reversed, in case
of indignity towards the testator of the instituted legatee from the residual substitu-
tion without an obligation of inalienability, the disposition in favour of the unworthy
instituted legatee became obsolete, while lapsing legal efficiency.

The object of the residual alternative devise concerned several distinct assets, the
disposer having the right to opt for the delivery of certain assets to the instituted
legatee,” at his/her choice. Obviously, until the moment of exercising the right of
option, the property of the inherited goods remained in the patrimony of the initial
devisee; the request by a decedent that the heir or legatee to the estate convey a spec-
ified part of the estate to another person, or permit another person to enjoy such
a part became inefficient in the event that one of the nominated legatees refused the
inheritance rights or the designated goods alternately perishes between the moment
of agreeing the devise and the moment of executing the obligation to hand over the
granted assets. In the second phase, at the moment of the death of the first benefi-
ciary of the gratuity, the assets received based on the option of the disposer will pass
into the patrimony of the second beneficiary / the sequential owner as an effect of
the residual gradual disposition, insofar as its conditions are met (survival of the sec-
ond devisee, respectively the presence of the assets in the patrimony of the first de-
visee at the moment of his/her death).

3. Caducity of the Residual Fideicommissary Substitution
Under Contemporary Legal Framework: the Romanian
Civil Code Provisions

The caducity of the fideicommissary substitution for the predeceasing of the sub-
stituted legatee or occurring incapacity generates ex nunc effects, which consist in
consolidating the property rights over the part of the inheritance remaining in the
patrimony of the instituted legatee, following that these assets will be transmitted
by testamentary succession at the death of the instituted legatee to his/her own le-
gal or testamentary successors.?' As regards the legal sanction that would operate in
the event that the established legatee violates the prohibition to dispose of the rest of
the received assets that would revert to the substituted legatee free of charge through

¥ Idem, pp. 216-218.
2 HOUSSIER, J., op. cit., pp. 161-173; RENAULT-BRAHINSKY, C., op. cit., pp. 206-209.
2l BOB, M. D. (ed.). Familie si mostenire in Romdnia. Bucharest: Universul Juridic, 2017, pp. 96-117.
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an inter vivos transitory mechanism,? starting from the inconvenience of returning
the assets to the patrimony of the initial legatee, in the context in which the clause
prohibiting the disposition by donations of the rest of the assets was stipulated in
the interest of the substituted legatee, it has been underlined that an opportune so-
lution would be to enable the substituted legatee the request of the transmission of
the fideicommissary residual estate from the entrusted legatee, whose rights under
suspensive condition entitled him/her to request precautionary measures, to which
the action in the annulment of the non-onerous transmissions made in violation of
the clause expressly prohibiting donations made by the instituted legatee may be as-
similated.

Conceptually located at the confluence of two distinct legal mechanisms (fidei-
commissary substitution and residual liberalities), the residual bequest allows the
ascendant to distribute certain assets among the descendants as an inheritance ad-
vanced, while respecting the rule of mentioning all the pro-parte legatees as the de-
scendants possessing an active inheritance vocation at the moment of drafting the
bequest, in order to avoid the state of indivisibility regarding the respective assets,
between the descendants; therefore, it is worth noting that, in the perimeter of the
residual bequests, the ascendant orders that, in the event that one of the reserved
descendants becomes affected by legal incapacity, the surviving descendants are
allowed to take over the rest of the assets left unconsumed or alienated in the estate
of the pre-deceased descendant, subject to the effects of the fideicommissary substi-
tution.”*

In the manner described above, the fideicommissary bequest of ascendant in the
residual version absorbs both the function of distributing the pro-parte assets of the
testator among his/her descendants, thus avoiding the state of indivisibility* in which
the successors would enter regarding the respective assets at the death of the testa-
tor, as well as a devolution purpose, being primarily an advance from their devises.*
Respecting the limits of the available quota, the testator can gratify one or more ad-
ditional devisees or descendants,” while allocating assets beyond the value of their
initial devise. Obviously, should the legatees had chosen to accept the succession,*
the descendants will not be able to contest the manner of distribution of the assets to
which they consented together with the ascendant at the moment of concluding the
ascendant’s devise provisions. The described devise may also imply the receiving of

2 Ibidem.

2 PERES, C., VERNIERES, C. Droit des successions. Paris: Presses Universitaires de France - P. U. E,
2018, pp. 412-416.

2 Ibidem.

s CHIRICA, D. Tratat de drept civil. Succesiunile si liberalitdtile. Bucharest: Hamangiu, 2017. 2" edi-
tion, pp. 431-436.

% Idem, pp. 438-441.
77 Ibidem.
# Idem, pp. 212-238.
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substitute valences, thus enabling the testator to provide for the hypotheses in which
the predecessor of one of the devisees disposes for another descendant® to take over
the assets that were distributed by devises or bequests;* it should be noted, however,
that the passage of assets under a residuary clause must be differentiated from the ef-
fects of lapsed legacies and devises.*!

Therefore, it is important to notice that, in the cases in which there is a residu-
ary clause, the general rule described in article 994 of the Romanian Civil Code be-
comes applicable, and lapsed gifts (including trusted devises) pass into the residuum
and do not become intestate property unless the testator has expressed a contrary
intention; on the other versant, in the hypotheses in which the lapsed devise is itself
a part of the residue, which will pass as intestate property, while not being attribut-
able to the remaining residuary legatees, unless the legatees beneficiate from a re-
siduary clause,* providing that the residue of the testator’s estate would pass to his/
her descendants at the time of the execution of the will, despite the existence of a re-
siduary bequest preventing the devisee to collect the residuary part of the intestate
inheritance.”

Saliently, another observation is important to be made concerning the fact that
the mere presence of a residuary clause indicates that it was not the testator’s inten-
tion that the estate might be transmitted as intestate property; therefore, regarding
the practical aspects related to the manner of fictitious reunion of residual devises, it
might be considered, under the provisions of article 994, para. (1) of the Romanian
Civil Code, corroborated with the provisions of articles 1002 and 1003, para. (1)
to (3) of the Romanian Civil Code, that the value of the lots of assets distributed by
residuary devises to each descendant will be distributed without the need for a ficti-
tious reunion of the residual value of the unconsumed / alienated assets, given that
the first value obviously includes the second residual devise or bequest.** Consecu-
tively, the same result can be reached by fictitiously reuniting the value of the previ-
ous lots diminished by the value of the residuary devise (transfer of the remaining
assets in the patrimony of the surviving descendant), simultaneously with the ficti-
tious reunion at the same portion of the devises attributable to the beneficiary of the
residual bequest.

Starting from the specific interpretation of the provisions of article 1002 of the
Romanian Civil Code, according to which the existence of residual devises does not
prevent the instituted legatee from concluding acts for consideration or based on the
intention to withhold the assets or the amounts obtained as a result of their conclu-
sion, it has been underlined that, following the alienation for consideration by the

2 KOCSIS, J., VASILESCU, P. Drept civil. Succesiuni. Bucharest: Hamangiu, 2016, pp. 272-286.
0 Ibidem.

31 See CHIRICA, D., op. cit., pp. 312-334.

32 LEROYER, A.-M. Droit des successions. Paris: Dalloz, 2020. 4™ edition, pp. 217-223.

3 Ibidem.

3 Idem, pp. 339-341.
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instituted legatee of some of the goods received through the residual devise,” there
is no real subrogation in rem particularly in its patrimony, so that the goods or the
assets received in exchange for those transmitted as an effect of the residual bequest
do not receive the residual legal regime applicable to the assets that have been alien-
ated.’® For this reason, the amounts of assets or goods obtained by the instituted leg-
atee from the devisee with the burden of respecting the residual substitution cannot
be transmitted to the substituted legatee during the life of the instituted legatee, nor
at his/her death, since they are not part of the residual mass of assets.” Therefore,
for example, should the instituted legatee had alienated by onerous contracts certain
goods from the category of those that would have been subject to the residual devise,
the substituted legatee would enjoy no legal retributory remedies against the legal
heirs of the instituted legatee.

It is necessary to specify, nevertheless, that the designation of the substituted lega-
tee, as beneficiary of the residual bequest, must be made by the first testator,”® from
whose patrimony the assets have been transmitted;*® otherwise, if the right to desig-
nate the substituted legatee was granted by the testator to the instituted legatee, the
qualification of residual bequest can be retained,” since for the second beneficiary
of the alienated assets, they are no longer derived from the patrimony of the first
testator," but from the succession mass of the instituted devisee, which obviously
distances them from the typical effects of residual devises.*? Instead, the mandate to
distribute the assets which were not alienated by the instituted legatee, among a plu-
rality of persons designated by the first testator was considered to be valid, in the
context in which, while being in the presence of a residual bequest, the provisions
concerning the prerogatives of the instituted legatee would become incidental, the
latter being able to alienate these assets by inter vivos onerous acts, respectively by
non-onerous agreements, yet only if this prerogative has not been expressly forbid-
den by the testator.
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Conclusive Remarks

Under the Roman Empire’s Praetorian Law, the fideicommissum in perpetuity, as well
as the residuary fideicommissum were defined by the linguistical conjunction of the
Latin words fides (trust) and committere (to commit), thus denoting that the transfer
of certain assets was committed to the fideiprommissor’s trust, in the absence of de-
terminative legal obligations of performance. From the perspective of the fideicom-
missary provisions legal efficiency lapsing, it has been underlined that, in the hy-
potheses in which the residual legatee was affected by the absence of the testamenti
factio passiva, as well as in the cases when the condition precedent for the residual
legatee to survive the first legatee would not be met, the reason for which the eventu-
al goods left unconsumed / not alienated from the residual legatee at the time of the
instituted legatee’s death had been subject to ordinary legal devolution or testamen-
tary succession, thus favouring the first beneficiary of liberality. Obviously, the same
solution became applicable in the case in which the predecessor of the residual lega-
tee simultaneously inherited parts of the testator’s estate as the beneficiary of the re-
sidual liberality, regardless of whether they became incapable of receiving the devise
under different circumstances, the residual bequest thus becoming obsolete, while
the second legatee, respectively the first devisee, remained unaffected by the manner
in which the resolutive condition become incidental for the first legatee.

We also consider it important to specify that, after the valid performance of the
transmitting of the residual bequest, one of the cases of caducity may occur, such as
the predeceasing of the substituted legatee, or the inability of the substitute to re-
ceive the residual legacy, as well as the cases in which the renunciation of the resid-
ual legatee generated the effect of the devise lapsing, the loss (material disappear-
ance) of the goods that would have been the object of the residual bequest, as well
as the inter vivos alienation by the instituted legatee of the goods received by be-
quest, in their entirety. Having the right to dispose of the received goods for consid-
eration, respectively the right to dispose of them through non-onerous dispositions
if it has not been expressly forbidden, the first legatee may also decide to constitute
dismemberments on the received goods, following that the encumbered goods will
pass to the death of the instituted legatee. in the patrimony of the substituted devi-
see as beneficiary of the residual bequest, while taking over the assets affected by the
related tasks, until their eventual extinction (for example, until the extinction of the
usufruct, use or right of habitation by the death of the dismemberment holder). Ob-
viously, in the opposite case, in which the instituted beneficiaries of the residual be-
quest validly alienate the bare property of the received goods, while preserving for
themselves the usufruct, these rights will be extinguished at the death of the estab-
lished holder, having an intutitu personae character, not being able to be taken over
in the patrimony by the beneficiary of the residual legatum.
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Tvorba testamentov v meste Knyszyn
v 16. storoci
Mestania Knyszynu vo svetle ich testamentov
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The Burghers of Knyszyn in the Light
of Their Last Wills

Lukasz Golaszewski

Department of the History of the Polish State and Law, Faculty of Law
and Administration, University of Warsaw

Abstrakt: Knyszyn je mesto nachadzajice sa v su¢asnom Polsku, v jeho severovychodnej ¢as-
ti. Toto mesto bolo zaloZené na zacdiatku 16. storocia a pred Lublinskou tniou (1569) sa na-
chadzalo v Litovskom velkovojvodstve. V roku 1569 bolo Podleské vojvodstvo s Knyszynom
zallenené do Polského krélovstva. Mesto vynikd pomerne dobre zachovanymi archivnymi
zdznamami zo 16. storocia. Tieto zaznamy, aj ked mélopocetné, su najvac¢sou zachovanou
zbierkou takychto dokumentov zo starého Podleského vojvodstva. Magdeburské mestské
pravo ziskal Knyszyn privilégiom, ktoré mu dal Zigmund Augustus v roku 1568. Mozeme
vSak pozorovat, Ze niektoré typické institucie magdeburského prava v tomto meste fungova-
li uz pred rokom 1568. Tyka sa to najmé organov mestskych tradov. Prirodzene, obyvatelia
Knyszyna spisovali testamenty pred aj po roku 1568. Mestské zaznamy z Knyszyna nam teda
umoznuju porovnat pravnu prax z obdobia litovského prava so stavom z obdobia magdebur-
ského prava. Je zaujimavé, Ze zmeny neboli vyznamného charakteru.

KIucové slova: pravo v Polsko-litovskej unii, litovské $tatuty, litovské pravo, magdeburské
pravo v Polsku, zavet, Knyszyn.

Abstract: Knyszyn is a town located in contemporary Poland, in its northeastern part. This
town dates back to the beginning of the 16" century. Before the Union of Lublin of 1569, it
was situated in the Grand Duchy of Lithuania. In 1569 Podlachia region with Knyszyn was
incorporated into the Kingdom of Poland. The town stands out relatively well-preserved ar-
chive record from the 16" century. These records, although few, are the biggest preserved col-
lection of such documents from old Podlachia. Knyszyn got the Magdeburg municipal law
by the privilege, issued by the Sigismundus Augustus in 1568. However, we can observe that
some typical institutions of Magdeburg law functioned in this town before 1568. It concerns
mainly the organs of municipal authorities. Naturally, inhabitants of Knyszyn wrote the last
wills before and after 1568. Consequently, the town records from Knyszyn make it possible
for us to compare the legal practice from the Lithuanian law period with the situation from
the Magdeburg law period. Interestingly, the changes were not significant.
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Key Words: Law in Polish-Lithuanian Commonwealth, Lithuanian Statutes, Lithuanian law,
Magdeburg law in Poland, Last will, Knyszyn.

1. Introduction

Situated in the northeast of Poland, Knyszyn is a town whose beginnings date back
to the early 16™ century. Before the Union of Lublin (1569), Knyszyn was located
within the borders of Grand Duchy of Lithuania, but afterward, together with the
whole Podlaskie Voivodeship, it was incorporated into the Crown of the Kingdom
of Poland. It is best known as Sigismund II August’s royal residence, who enjoyed
his stays there and where he died in 1572. Although his reign marked its fastest de-
velopment, Knyszyn's population in the early modern period nevertheless oscillated
around 1500 citizens, whose activities focused on agricultural and artisanal produc-
tion. Sigismund IT August granted a charter to his beloved town on 18 October 1568,
but town records indicate that entities typically associated with the Magdeburg Law,
such as lay judge’s bench, the town council, and mayor, had functioned there perma-
nently as early as in the 1550s. Therefore, in this respect, Knyszyn resembled other
towns in the western part of the Grand Duchy of Lithuania.

Compared with other towns in the area, archives from Knyszyn have been pre-
served in very good condition.” Among other files, it comprises nearly 60 last wills
from 1554-1599, most of which were written after the town was granted its privileg-
es.” Such a collection allows for an analysis of practice within the area of testamen-
tary law in a small town, on the border between the Crown and Lithuania, at a time
when it experienced legal changes, though some elements of the new order - such
as offices — had already been known to it beforehand. Therefore, this work addresses

! Most recent publications on Knyszyn: GOLASZEWSKI, L. Spory o dziesigciny. Swieccy i duchowni
w Knyszynie na przetomie XVI i XVII wieku. Warszawa: Instytut Badan nad Dziedzictwem Kultu-
rowym Europy: Wydawnictwo Campidoglio, 2016, pp. 149-219; BAGINSKI, K., SADOWSKA-
-DUBICKA, E. (ed.). 450 lat praw miejskich Knyszyna : materialy z konferencji naukowej (Knyszyn
20 X 2018). Knyszyn: Gmina Knyszyn, 2018, pp. 11-78; MAROSZEK, J. Prawa i przywileje miasta
Knyszyna 1509-1795: monografia historyczna miasta Knyszyna z uwzglednieniem najnowszych ba-
dan archiwalnych. Knyszyn: Gmina, 2018, pp. 7-53 (ibid. sources and literature).

)

A description of the archive: MAROSZEK, J. (ed.). Akta albo sprawy sqdéw miasta knyszyniskiego
1553-1580. T. 1. Bialystok: Bialostockie Towarzystwo Naukowe, 1999, pp. 5-8.

w

In the analysis, we use records from Knyszyn (1553-1580) published in print by J. Maroszek (from
the Central Archives of Historical Records in Warsaw) - MAROSZEK, J. ref. 2, pp. 31-384; and
archives: (1) the town records from 1556-1581 stored in the National Historical Archives of Belarus
in Minsk (HarpissHanpHbl rictapsiabl apxiy Bemapyci, subsequently “NHAB”), which includes
various entries in land and mortgage register (perpetuarum) that are mainly related to real es-
tates (NHAB, f. 1809, op. 1, d. 1), and (2) town records, which include entries from the end of the
16™ century, stored in the Central Archives of Historical Records in Warsaw (Archiwum Gléwne
Akt Dawnych, subsequently “AGAD”, source Ksiegi miejskie Knyszyn, book, no. 1). There are no
entries regarding last wills in the town records stored in the Russian State Archive of Ancient Docu-
ments (Poccnitckuit rocyZapCTBEHHBII apXUB APeBHNX aKTOB B Mockae, . 356, op. 2, d. 1).
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selected issues associated with last wills from Knyszyn in the light of Lithuanian and
Magdeburg laws.*

Because Knyszyn was granted a charter in 1568, we shall focus on the provisions
of the First Statute of Lithuania. The Second Statute was adopted on 1 March 1566,
meaning that it played a marginal role in the development of legal practice in Kny-
szyn. Both of these contain information on regulations regarding inheritance under
a will. The Magdeburg Law originally did not recognise last wills: they had appeared
in legal practice under the influence of canon law.® Therefore, it is not an easy task
to determine the existence and the type of rules regulating inheritance law in towns
that adopted the Magdeburg Law in the Crown and in the Grand Duchy of Lithuania.
The problem is exacerbated by the fact that towns also established their local sources
of law.” As a consequence, I refer to works by two lawyers from the second half of the

* The most recent edition of last wills of the nobility and burghers from the Grand Duchy of Lithu-
ania, written in the second half of the 16" century: ALAKSANDRAVA, A. E, BABKOVA, V. U.,
BOBER, 1. M. (ed.). Tastamenty slahty i mascan Belarusi drugoj palovy XVI st. Minsk: Belaruskaa
Encyklapedya ima Petrusa Broiiki, 2012, p. 670; this book (pp. 21-25) contains a concise descrip-
tion of relevant literature and selected editions of last wills from the Polish-Lithuanian Common-
wealth.

o

Statutes of Lithuania of 1529, 1566 and 1588 were the most important sources of law in the Grand
Duchy of Lithuania, as they codified state, civil and criminal law. A. Zakrzewski summarises their
history. In: ZAKRZEWSKI, A. Wielkie Ksigstwo Litewskie (XVI - XVIII w.): prawo, ustréj, spoleczeni-
stwo. Warszawa: Wydawnictwo ,,Campidoglio”, 2013, pp. 215-226 (ibid. references). M. Mikula cites
a number of publications on inheritance under a will in the Lithuanian law. In: MIKULA, M. Testa-
ment publiczny i prywatny w Statutach Litewskich na tle praktyki prawnej. In: MIKULA, M. (ed.).
Prawo blisko czlowieka. Z dziejow prawa rodzinnego i spadkowego. Krakow: Wydawnictwo Uniwer-
sytetu Jagielloniskiego, 2008, pp. 177-179. In this work, we use the following editions: LAZUTKA,
S., VALIKONYTE, 1., GUDAVICIUS, E. (ed.). Pirmasis Lietuvos Statutas. 2, D. 1, Tekstai sengja
baltarusiy, lotyny ir sengja lenky kalbomis. Vilnius: Mintis, 1991 (the First Statute); BELAEV, 1. D.
(ed.). Statut” Velikago knazestva Litovskago 1566 goda. Vremennik Imperatorskago Moskovskago
Obsestva Istorii i Drevnostej Rossijskich, 23, 1855, pp. 1-189 (the Second Statute). Following DAB-
KOWSKI, P. Dobra rodowe i nabyte w prawie litewskim XV - XVI w. Lwéw: naktadem Towarzystwa
dla Popierania Nauki Polskiej, 1916 and BARDACH, J. Studia z ustroju i prawa Wielkiego Ksiestwa
Litewskiego, XIV -XVII w. Warszawa: Panstwowe Wydawnictwo Naukowe, 1970 we cite the provi-
sions of the Statutes of Lithuania in the following manner: we refer to the First Statute with the letter
“P”, the Second Statute - “D”, which are followed by a Roman numeral to designate chapter number,
and an Arabic numeral to article number. Article numbers refer to the text written in Ruthenian
language (the numbering of the Old Polish and the Latin versions of the texts is not always identi-
cal).

N

MIKULA, M. Tradycje prawne w regulacjach testamentowych w miastach Krolestwa Polskiego
XIV-XVT wieku: prawo sasko-magdeburskie, prawo kanoniczne i rzymskie oraz prawodawstwo
lokalne. Kwartalnik Historii Kultury Materialnej, 68, 2020, no. 2, pp. 141-142. A classical source:
LOENING, O. Das Testament im Gebiet des Magdeburger Stadtrechts. Breslau: Marcus, 1906.

~

The most recent work that also contains an extensive literature overview: MIKULA, M. ref. 6,
pp. 131-158. On local legislation, see pp. 131, 148-150. On the best-known last will practice in Cra-
cow: SOWINA, U. Testamenty krakowskie z przefomu $redniowiecza i nowozytnosci wobec zasad
dziedziczenia wedlug prawa magdeburskiego. Kwartalnik Historii Kultury Materialnej, 58, 2010,
no. 2, pp. 185-189; WYSMULEK, J. Testamenty mieszczan krakowskich (XIV - XV w.). Warszawa:
Polskie Towarzystwo Historyczne: Wydawnictwo Neriton, 2015.
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16™ century, Barttomiej Groicki® and Pawel Szczerbic,” who in their legal practice re-
lied on Speculum Saxonum and Ius Municipale,' as well as on Mikotaj Jaskier’s Latin
translation of glosses to these two texts, which Sigismund I the Old considered to be
applicable in all towns founded under the Magdeburg Law. This study defines “town
laws” as a system of law in force in Polish towns in the light of both these authors,
and it neither provides the basis for their views (Speculum Saxonum, Ius Municipale,
and most often glosses) nor presents the history of these sources of law. Unfortu-
nately, we do not know of any regulations from Knyszyn which would specity the
framework for drafting last wills or their freedom. Finally, we need to remember that
the society of the Polish-Lithuanian Commonwealth was divided into social classes,
each of which enjoyed different rights.

2. The Norms of Lithuanian Statutes

The first Statute of Lithuania (1529) comprised thirteen chapters, none of which ad-
dressed the problem of last wills or inheritance. The regulations that are of interest to
this study can be found in the regulations of different matters. The first chapter con-
tains an article that permits bequeathing no more than 1/3 of lands inherited from
parents to third parties. However, the testator, being in good health, was obliged
to appear in person before the Grand Duke or a district official in order to make
such a bequest to a third party. Bequeathing 1/3 of lands to a third party was possi-
ble without the ruler’s or clerk’s permission, but only when the testator was in poor
health, and the bequest was made in presence of credible witnesses. Of course, the
last will had to be confirmed by the ruler or his council, i.e., the highest state offi-

8 GROICKI, B. Porzgdek sqdow i spraw miejskich prawa majdeburskiego w Koronie Polskiej. Warsza-
wa: Wydawnictwo Prawnicze, 1953; GROICKI, B. Artykuly prawa majdeburskiego; Postgpek sqgdéw
okolo karania na gardle; Ustawa placej u sgdow, Warszawa: Wydawnictwo Prawnicze, 1954; GROI-
CKI, B. Tytuly prawa magdeburskiego. Warszawa: Wydawnictwo Prawnicze, 1954.

©

SZCZERBIC, P. Ius Municipale, to jest prawo miejskie magdeburskie, nowo z taciniskiego i z nie-
mieckiego na polski jezyk z pilnoscig i wiernie przefozone. Krakow: Ksiegarnia Akademicka, 2011;
SZCZERBIC, P. Speculum Saxonum, albo prawo saskie i majdeburskie, porzgdkiem obiecala z tacin-
skich i niemieckich egzemplarzéw zebrane. A na polski jezyk z pilnoscig i wiernie przetozone. T. 1-2.
Krakow : Ksiegarnia Akademicka, 2016.

Speculum Saxonum (Sachsenspiegel) is a collection of eastern Saxon customary laws from the first
half of the 13" century. Magdeburg was also a Saxon town, whose laws became a model for towns
located/reorganised under the “German law” in Poland. The ties between the “mother-town” and
“daughter-towns” led to a situation in which rulings issued by courts from the mother-town or legal
instructions sent thereof became sources of law. Acts issued in Magdeburg also constituted such
a source of law. Ius Municipale was a collection of such sources of law, created at the turn of the
13" and 14" centuries. For a broader discussion of Speculum Saxonum and Ius Municipale see e. g.
KOWALSKI, G. M. Znaczenie tworczosci Pawta Szczerbica dla rozwoju kultury prawnej polskiego
Odrodzenia. In: SZCZERBIC, P. ref. 9, Ius Municipale..., pp. XII - XX; MIKULA, M. Municipal
Magdeburg Law (Ius municipale Magdeburgense) in Late Medieval Poland. A Study on the Evolution
and Adaptation of Law. Leiden; Boston: Brill, 2021, pp. 1-8.
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cials."" Alienation was not the only issue affected by the varying legal status of inher-
ited and acquired lands - it should be emphasised that the First Statute of Lithuania
forbade disinheriting a son after his father’s death from the inheritable property.'
However, the father could make a provision in his last will that disinherited his son
by clearly stating that the beneficiary was not his legitimate son."?

However, chapter five devoted the most attention to last wills. Article 12 stat-
ed that the testator could only bequeath property and rights that truly belonged to
them.'" An important provision reserved that if the beneficiary died before the tes-
tator, the bequest was null and void, and these goods were supposed to be inherited
by the relatives of the deceased.”” Both healthy and ill testators were required to draw
their will in the presence of witnesses, including clerics, and credible persons,' or of
a sworn writer. A document prepared in such a manner, even without the testator’s
seal, obtained legal validity upon its author’s death."”

Of course, the testator could change the last will and draw a new one, which would
be valid. However, the First Statute drew rigid boundaries for such changes: the be-
quest of 1/3 of inherited lands, acquired goods and chattels could not be changed or

1"'We can suspect that in the former case, the testator appeared before a clerk. M. Mikuta discusses
different facets of this legal practice in MIKULA, M. Zakres przedmiotowy spadkobrania testa-
mentowego w Statutach Litewskich. In: URUSZCZAK, W., MALEC, D., MIKULA, M. (ed.). Kra-
kowskie studia z historii paristwa i prawa. T. 3. Krakéw : Wydawnictwo Uniwersytetu Jagiellonskie-
g0, 2010, pp. 133-135. See MIKULA, M. ref. 5, pp. 180-181, 183-184 for information regarding
the importance of the monarch’s permission on alienation. The third case is considered in a classic
work: BARDACH, J. Trzecizna - cz¢$¢ swobodna w litewskim prawie majatkowym XV-XVI wieku.
In: BARDACH, J. O dawnej i niedawnej Litwie. Poznan: Wydawnictwo Naukowe Uniwersytetu im.
Adama Mickiewicza, 1988, pp. 81-95.

P II, 9. pursuant to P IV, 13 it was only possible to disinherit a descendant that committed crimes,
but not in the last will. The second Statute — D III, 14 - also forbade disinheriting sons and daugh-
ters from their parents’ property. Although a special regulation allowed disinheritance through the
last will, the parent was bound to state the cause before a state official - D VIII, 7.

P II, 12. However, the father could not do it when he re-married, and considered him a son when
his deceased mother was still alive. The regulation was supposed to prevent abuse. Cf. D III, 23 in
the second Statute.

4 PV, 12 (in the Latin and Old Polish version: 13). Same in D VII, 7.
5PV, 12.

PV, 16 (Old Polish: 19, Latin: 18) devoted more attention to witnesses, and then D VIII, 3. MIKULA,
M. ref. 5, pp. 185-190 discusses the evolution of Lithuanian laws related and on legal practice to
witnesses.

>

'7 PV, 15 (Old Polish: 18, Latin: 16). It also applied to situations in which a will was not drawn in any
way and, as M. Mikula points out, witnesses” testimony was sufficient to preserve the legal force of
the last will contained defects: see MIKULA, M. ref. 5, pp. 185-186; MIKULA, M. Z badan nad
forma testamentu w statutach litewskich: testamenty ustne i pisemne, Studia z Dziejéw Patistwa
i Prawa Polskiego, 11, 2008, pp. 71-72. This provision was somewhat changed under the Second
Statute: a will could no longer be drawn by a sworn writer, but it had to be done in land court (pur-
suant to the judiciary reform of 1564), and wills without seals (including those not made in writing)
had to be declared before the ruler or a land court - D VIII, 2.
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nullified during the beneficiary’s life.”® The provision had a clear influence on a testa-
tor’s decision-making: since last wills could not be changed freely, testators preferred
to postpone drawing them to the last moment."

Pursuant to the provisions of the Second Statute of Lithuania (1566), every no-
bleman and every subject of the grand duke® could freely dispose of — without the
ruler’s consent — both inherited and acquired goods, as long as they did so in accor-
dance with relevant regulations, the most important of which forbade selling more
than 1/3 of inherited possessions.*' The legislator’s attitude did not markedly influ-
ence the provisions regarding last wills. Although Chapter 8 of the Statute was de-
voted to last wills, which, by referring to the provisions of the First Statute, empha-
sised that only chattels and acquired possessions could be subject to the procedure
mentioned above. In consequence, the possibility to alienate inherited goods disap-
peared, despite being present in the First Statute.”” Because Knyszyn was granted the
charter in 1568, important is the provision that allowed burghers from unprivileged
towns to bequeath only 1/3 of chattel.”

The Second Statute did not substantially modify the provisions related to inheri-
tance and testaments from the First Statute, which seems to indicate that neither the
royal court nor magnates or the nobility felt the need to amend inheritance law. We
can therefore assume that using one’s own property during a lifetime was more im-
portant than disposing of it in case of death. On the other hand, dispersing wealth
between too many third parties was not desirable, either. The structure of the will -
which was simply a collection of dispositions that did not require appointing an
heir** - allowed for bequeathing money or chattels to different people and institu-
tions. As such, it was possible to remunerate servants, friends or the Church.

'8 PV, 15 (Old Polish: 18, Latin: 17). Article P 'V, 14 was added to a subsequent edition of the Statute,
clarifying that the second bequest, made during the original beneficiary’s life, is void, and the testa-
tor can change the bequest only upon the beneficiary’s death, see LAZUTKA, S., VALIKONYTE,
L., GUDAVICIUS, E. (ed.). ref. 5, pp. 152-153, footnotes. The same provision was made in the
second Statute: D VII, 8. Among the last wills from Knyszyn, we identified one case of revoking
a bequest by the beneficiary, which undoubtedly allowed for making a new bequest.

19 The preference of the Lithuanian legal system (especially due the provisions of the first Statute,
which required the ruler’s permission to bequeath 1/3 of inherited possessions) to make last wills be-
fore witnesses — which generated additional costs — meant that bequests were made infrequently.

20 The group included neither peasants from royal nor nobility’s possessions, not to mention servants
or subjects who were even lower in the social hierarchy. See ZAKRZEWSKI, A. ref. 5, pp. 61-87 for
a description of the Lithuanian society in the early modern period.

D 111, 33; VII, 4.

o

Undoubtedly it was an attempt to preserve heritable possessions within the family - see MIKULA,
M. ref. 11, pp. 135-136, 139, 142. Chapter 7 of the Second Statute comprises articles (7 and 8) that
mention the possibility to bequeath inherited possessions in case of death. However, in the light of
D VII, 1 it was only possible in the presence of land court or the ruler.

» The remaining part was supposed to be inherited by children. D VIII, 5.

Hence, it was a so-called “Germanic last will”, characteristic of the legal system in the Crown and -
as we will point out below - it was applicable in towns as well. See MIKULA, M. ref. 11, pp. 141-
142.

39



3. Regulations and Traditions of Municipal Law in Poland
and Lithuania

Town law, according to Groicki and Szczerbic, approved of two types of last wills:
a will could be drawn by a testator that was in good health before a municipal office
or it could be done in writing, before seven witnesses. In the former case, the last will
could be entered into town records or deposited in a written form in town archives.
It was also possible to draw such an allographic (administrative) will at the ill testa-
tor’s home. In such a case, the court delegated a few lay judges to hear the last will; if
the court was not in session at all on that day, one could be ordered in order to draw
the will.?¢ If the last will was made before seven witnesses and inheritors, the former
had to testify the provisions of the will before a judge or a town clerk.”” However, the
most recent evidence indicates that it was not practised in Polish towns.?®

To better understand how the provisions of last wills from Knyszyn benefited
spouses, we should bear in mind that a husband and a wife who lived under a regime
of separate property could inherit their spouse’s estate only if they had no children,
parents, siblings or any other sideline relatives up to the seventh degree.”” Further-
more, such institutions as “gerada” and “hergewet” prevented inheriting the spouse’s
possessions. The former comprised such female possessions as clothing, various
home textiles, jewels, livestock and chests that were to be inherited by the closest
living female relative;* the latter, on the other hand, included the husband’s posses-
sions (e.g., armour, sword, the best horse) to be passed on to the closest living male
relative.” Only when neither spouse had received any property from their relatives
prior to marriage was the wife entitled to % of the deceased husband’s estate.”

Both the Lithuanian and town law regulated norms regarding freedom of tes-
tation in a fairly rigorous manner. For instance, no ill person could bequeath any

» GROICKI, B. ref. 8, Tytuly..., pp. 178-179. The publication also includes examples of last wills and
entries of last wills to town records on p. 190-194.

% GROICKI, B. ref. 8, Porzgdek..., p. 80. It was the so-called necessary court (iudicium opportu-
num).

SZCZERBIC, P. ref. 9, Ius Municipale..., pp. 216-217; SZCZERBIC, P. ref. 9, Speculum Saxonum...,
p. 504. Everyone could bear witness to such a will, except for women, the deaf and mute, people
who were excommunicated or stripped of dignity.

% See MIKULA, M. ref. 6, pp. 137-138.
¥ GROICK]I, B. ref. 8, Porzgdek..., pp. 181, 184; GROICKI, B. ref. 8, Tytuly..., p. 21.

% GROICKTI, B. ref. 8, Artykuty..., p. 10; GROICKI, B. ref. 8, Porzgdek..., pp. 185-187, and especially
GROICKI, B. ref. 8, Tytuly..., pp. 3-14, where the author bitterly criticises gerada, and suggests ap-
plying the law of Krakéw, which reformed this institution; SZCZERBIC, P. ref. 9, Ius Municipale...,
pp- 118-129; GROICKT, B. ref. 9, Speculum Saxonum..., pp. 160-172.

GROICKI, B. ref. 8, Artykuty..., p. 12; GROICKI, B. ref. 8, Tytuly..., pp. 15-16; SZCZERBIC, P.
ref. 9, Ius Municipale..., p. 131; SZCZERBIC, P. ref. 9, Speculum Saxonum..., pp. 197-198.

2 GROICKI, B. ref. 8, Artykuty..., p. 14; SZCZERBIC, P. ref. 9, Ius Municipale..., p. 116.
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property over the value of 3 shillings® (pol. szelgg) to a third party without the in-
heritor’s permission.* Moreover, the wife needed her husband’s permission, and she
could not bequeath neither gerada nor her real estates to her husband. Neither could
the husband bequeath hergewet. Hence, only chattels, including money, could be
bequeathed in the last will. However, the testator could bequeath property to third
persons if their children agreed to it; even then the children were to inherit at least
1/3 of the property. A new norm was derived from the one mentioned earlier: if the
prohibition concerned only illness, then if the testator was in good health, they could
dispose of their property freely, without any concern for their heirs,”” which was in-
compatible with the principle of entitling to a third of the property. We can therefore
see that the norms protected heirs, strictly limiting freedom of testation. At the same
time, these norms — which were built on very feeble grounds, frequently not based
on the Magdeburg law - inevitably led to ambiguities in interpretation and con-
flicts. Gerada, which could comprise many possessions considered valuable in the
16™ century, was clearly disadvantageous for the male relatives of the deceased.
These rigorous norms could not be reconciled with the 16™-century reality, and
Krakéw adopted a law, discussed by Barttomiej Groicki, which considered last wills
drawn before a municipal court or office, or registered at the municipal office to be
valid provided that they did not violate the rules applicable in the town. As a con-
sequence, if the testator was not in good health, they could not dispose of posses-
sions that were to be inherited by their heirs.** Groicki underscored the fact that all
children had to be mentioned in the last will, and disinheriting any of them had to
be properly motivated.” A law passed in Krakéw in 1530 was founded on the legal
practice of that town, dating back to the end of the 14" century, which had to rely on
solutions known from other legal systems or create new ones in view of the lack of
any grounds for last wills in the Magdeburg law.*® Moreover, we cannot assume Gro-
icki’s and Szczerbic’s perspective on last wills — as we can see, based both on Jaskier’s
work and solutions developed in Krakéw — was a standard for towns in the Com-
monwealth. Yet, we cannot ignore the influence of their work on the practice of vari-

3 A shilling (solidus) was a small silver coin: following Sigismund I the Old’s reform introduced in
the 1520s, its value equaled 1/3 of the grosz. 159 shillings were minted from one Krakéw grzywna
(197.684 g) — see SZWAGRZYK, J. A. Pienigdz na ziemiach polskich X - XX w. Wroctav: Zaklad
Narodowy im. Ossolinskich - Wydawnictwo, 1990, pp. 108-110.

* MIKULA, M. ref. 6, pp. 137-138 describes the history of this provision of Ius Municipale and its
interpretation, which originally applied only to bequests made “on the deathbed”

* GROICKI, B. ref. 8, Artykuty..., p. 56; GROICKI, B. ref. 8, Tytuly..., p. 185; SZCZERBIC, P. ref. 9,
Ius Municipale..., pp. 214-217; SZCZERBIG, P. ref. 9, Speculum Saxonum..., pp. 503-505.

GROICKTI, B. ref. 8, Tytuly..., pp. 186-187.

GROICKI, B. ref. 8, Tytuly..., pp. 182-183. The obligation to include all children in the will en-
dorsed statutory right to inherit, and did not signify appointing heirs. In fact, the last will, in the
form that it was used in Polish towns, comprised a number of bequests. As such, it differed from
a testament known from the Roman law, which required appointing heirs - see MIKULA, M. ref. 6,
pp. 134-135.

% MIKULA, M. ref. 6, pp. 132, 141, 147.
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ous towns, or of the attractiveness of their proposal: the last will that was drawn oral-
ly meant that the town had a source of income, and that its authorities could watch
over testators actions, and the requirement to obtain permission from the heirs safe-
guarded their livelihood after the testator’s death.”

4. The Last Wills from Knyszyn Before 1568

Up to this point, only six last wills drawn by citizens of Knyszyn - all of them men -
have been identified before the town was granted Magdeburg law.** The oldest dates
back to 1554, and the most recent to 1566. All of them were drawn before town
clerks,*! who bore witness to the testators’ last will. The four oldest wills were made
in the municipal office by testators who were in good health. The two remaining en-
tries in the town records were made upon the request of severely ill testators, whose
last wills were heard by lay judges and neighbours, which means that Knyszyn fol-
lowed the practice known from other towns which functioned under Magdeburg
rights.

What makes the oldest will stand out is the fact that it was a legal action involv-
ing two parties, and that it was nullified during their life. The testator, Piotr Kuro-
patwa, willingly and out of his own volition** during his lifetime bequeathed half of
his property unto his nephew, and the remaining part upon his death on the condi-
tion that the nephew took care of him and his wife until their deaths. At the end of
the will, Kuropatwa stated that Kuzma, who was considered his son, was an illegit-
imate child, and disinherited him. As we know, this provision was legal under the
First Statute.* On the same day, the nephew pledged to take care of the uncle and
his wife.* The bequest led to conflicts in the family, and three lay judges who were
appointed to solve the problem negotiated a settlement under which the nephew
agreed to nullify the provision made for him by Kuropatwa.” The provision thus

¥ MIKULA, M. ref. 6, pp. 148-150, 153 provides various examples of local solutions that followed
this reasoning.

MAROSZEK, J. (ed.). ref. 2, no. 99, pp. 91-92 (5.10.1554); NHAB, f. 1809, op. 1, d. 1, p. 21
(7.05.1557), p. 40 (19.04.1558), pp. 63-63v (22.03.1561), pp. 141v — 142 (25.09.1565), pp. 150v —
151 (6.02.1566).

4

S

4

In the 1550s, the offices of the wéjt and lay judges’ bench, as well as the mayor and the council were
present in Knyszyn; we do not know how it was legally motivated. Both aldermen and lay judges
were present during court hearings.

4

S

Such (and similar) formulas about making the decision willingly and out of one’s volition, while in
good health and sound mind were quite frequent in Lithuanian last wills from these times. As we
know, both I and II Statute specified the requirement of “good memory”. See MIKULA, M. ref. 17,
pp- 75-77.

MAROSZEK, J. (ed.): ref. 2, no. 99, pp. 91-92.
MAROSZEK, J. (ed.): ref. 2, no. 100, p. 92 (5.10.1554).
MAROSZEK, J. (ed.): ref. 2, no. 156, p. 120 (21.02.1556).
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ceased to exist and, under the provisions of the First Statute, Kuropatwa could draw
a new last will (we do not know if he did).

The second will was drawn by a burgher who out of his own will left to serve the
grand duke (perhaps in the army). The will concerned some unspecified house and
debts, half of which were supposed to be inherited by his wife, and the other half by
his children. The testator wanted his will to be entered into town records.* We do
not know why Bartosz Byk decided to bequest half of his house with a garden to his
daughter Jadwiga and the other half to his wife Maryna on 19 April 1558, which af-
ter their deaths were to be inherited by his relatives, but he did it willingly and out
of his own volition while being of “good memory”* Likewise, Stanistaw Krolik be-
queathed half of his house unto his wife under the condition that if she died child-
less, the bequest was to return to her widowed husband. If the wife was widowed, she
was entitled to the sole right of ownership. This provision informs that the burgher
made the bequest out of his own volition while being in good health and of sound
mind.*

The two wills drawn by ill testators underscore that they were aware of nearing
death, as both of them offered their souls to God and their bodies to Earth. However,
only Bartosz ByK’s will of 25 September 1565 adds that he was of “good memory”*
The will does not mention his wife and daughter from the previous will. On the oth-
er hand, the provisions mention his last wife and their three children, who were ap-
pointed a guardian® and who were bequeathed the entirety of his property. The
three children from the first marriage were bequeathed sixty grosz each, but the tes-
tator reserved that he took care of them well. Finally, he requested that the will be en-
tered into the town records.’* In the second will, the testator had to divide his prop-
erty between his second wife together with their son and daughter and two sons and
a daughter from the previous marriage. The second wife and her offspring were to
receive a bigger part of his property — a house, other estates, majority of livestock —
and the children from the first marriage inherited, respectively: a house, a bull and
a heifer. We do not know whether they received anything else from their father ear-
lier, but we may not rule out such an option. ByK’s final request is of interest: he asked

i NHAB, f. 1809, op. 1, d. 1, p. 21.
“ NHAB, f. 1809, op. 1, d. 1, p. 40.

% NHAB, f. 1809, op. 1, d. 1, pp. 63-63v. The wife or her relatives were supposed to inherit all chattels
that she brought with herself into marriage.

4
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It is difficult to assume that other testators were completely unconscious, but the formula appeared
only once.

0 The Statutes of Lithuania devoted numerous regulations to guardianship, which is understandable
since it involved administering the property of the minors, which could potentially lead to many
abuses. Legal benefits of the guardian also led to conflicts over guardianship. See MIKULA, M.
ref. 17, pp. 77-78, 80-81 (ibid. references).

NHAB, f. 1809, op. 1, d. 1, pp. 141v - 142. Undoubtedly, his first wife, Maryna, and his daughter
Jadwiga were already dead, meaning the previous will was null and void. We also know that on
21.06.1566 — half a year after Bartosz Byk drew his last will - his second wife, Zofia, was married to
Zygmunt Dabrowski, a different burgher from Knyszyn - NHAB, f. 1809, op. 1, d. 1, p. 160v.
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the wojt to stamp the document with his seal and to enter it into town records to en-
sure proper execution of the will.>* It seems that the Lithuanian law, which under-
scored the importance of drawing and stamping a will and legal practice in Magde-
burg towns, which assumed entering wills into town register, are intertwined here.

We also have access to information about a will whose text is unknown. On
21 June 1553, a man was pursued by his brother-in-law for his sister’s dowry (a doz-
en or so livestock). The court decided that the claim was baseless on the grounds of
evidence submitted by the man - his father’s last will. Hence, the court decided that
the brother-in-law was to be paid the sum specified in the will, which amounted to
120 Polish grosz.* In turn, a case from 16 December 1553 informs us about the con-
sequences of not making any provisions in the will for the wife. One claimant sued
his stepmother because he believed that she appropriated his father’s house and that
she had been using it for over ten years. The stepmother claimed that the house was
her property because she had built it together with her deceased husband. Asked by
the court if she had her husband’s will, the defendant denied it, adding that her hus-
band did not give her any right to the property. In consequence, the court adjudi-
cated for the benefit of the claimant and his two siblings, allowing the defendant to
remain in the house, but without any right to give orders in the house or to remove
objects fixed to walls (which were considered real estate).*

5. New Law, New Legal Practice?

We know of 52 wills drawn between 18 October 1568 until the end of the 16™ centu-
ry.”> Moreover, we know of a settlement from 4 December 1568 between a widower
and relatives of his deceased wife regarding the execution of a will that she had left.
However, we do not know under which governing law it was drawn.* 38 wills were
drawn by men, 13 by women, and one of them is a mutual will.”” Moreover, three
wills were drawn by Catholic priests, two of whom were vicars at the church in Kny-
szyn.”® Virtually all of them were made by testators at their homes before town clerks,

2 NHAB, £. 1809, op. 1, d. 1, p. 150v — 151. The testator, a small-town citizen, most likely did not own
a seal, which is why the wojt’s (the head’s of the local court) seal was used instead.

3 MAROSZEK,J. (ed.). ref. 2, no. 21, pp. 42-43; no. 98, p. 91 (contains the receipt confirming that the
dowry was paid).

MAROSZEK, J. (ed.). ref. 2, no. 43, pp. 56-57.

o
b

Excluding one, whose concluding provisions were preserved to this day, including a will to be bur-
ied at a the cemetery in Knyszyn. Two wills are incomplete — in one case some pages went missing,
and in the other only the final clerical provisions did not survive to this day.

¢ NHAB, £. 1809, op. 1, d. 1, pp. 228v - 229. Nonetheless, it is the oldest unambiguous evidence about
a will drawn by a woman.

7 AGAD, source Ksiegi miejskie Knyszyn, book, no. 1, p. 177v (3.03.1595). One testator left two wills,
which we count separately.

% NHAB, f. 1809, op. 1, d. 1, pp. 275v - 276 (17.10.1573), 303v - 304v (22.05.1577); AGAD, source
Ksiegi miejskie Knyszyn, book, no. 1, p. 171-172 (26.10.1594). I discussed the last one in the paper:
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most often lay judges, or in exceptional cases the wojt.*” In one case, the widow deliv-
ered the last will that the testator made in writing in the Ruthenian language, but, for
unknown reasons, it was not entered in its entirety into the town register.®” Similar
to three others,” it was drawn during an outbreak of the plague in 1572. Most wills
were made in Polish, but since 1579, when the writer changed, parts of or entire last
wills began to be written in Latin.* It is quite clear that the writer listened to wills
and took notes in Polish, and only later translated them into Latin. Moreover, five
testators requested the wojt to seal their last will — bearing in mind the norms of the
Lithuanian law.** Based on these examples, we can see that how the wills in Knyszyn
were drawn is consistent with Polish town law and is a continuation of the tradition
known in the town from before 1568.

Only a couple of last wills were drawn by testators that were in good health. The
rest of them informed that the testators were on their deathbed or ill when they
made their last will. The wills usually reserved that the testators were of sound mind
or of “good memory” - such reservations are attested in 43 wills. Interestingly, only
some last wills mention that the testator was not coerced and acted out of his own
volition: in fact, only three of them include such a clause, and the first will that in-
cludes such an expression dates to 1576. A minority of wills from Knyszyn inform
of the reasons why the testators had drawn their will and why they wanted to dispose
of their property. Frequently - ten times — the testator explains that he did not want
his relatives and friends to argue over his property: ne alique dissensiones post disce-
sionem eius inter cognatos eius oboriri possint.*> Only three testators underscored
that the time of their death is unknown: nesciens diem neque horam obitus sui,’

GOLASZEWSKI, L. Testament wikariusza knyszynskiego Andrzeja Neapolitanusa z 1594 roku.
Kwartalnik Historii Kultury Materialnej, 60, 2012, no. 2, pp. 257-270.

In one case, the writer did not prepare an entry that recounted the provisions of the last will; hence,
it was made orally by witnesses before clerks sent to the testator’s house - NHAB, f. 1809, op. 1,
d. 1, p. 287v (15.03.1576). Perhaps he was afraid of imminent death and did not want to wait for the
clerks to come?

6
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NHAB, f. 1809, op. 1, d. 1, p. 276v. The document was transliterated from Ruthenian and entered
into the town records in Latin alphabet; it ends abruptly and another entry is made on the same
page.

NHAB, f. 1809, op. 1, d. 1, pp. 271a - 271av (7.09.1572), p. 272 (15.09.1572), pp. 273v - 274
(15.09.1572).

There are 20 wills of this kind, including entries in Latin, in Polish and in Latin (where the initial
and final clauses were written in Latin). The oldest will was written entirely in Latin: NHAB, f. 1809,
op. 1, d. 1, p. 349v (26.08.1579).

6
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This statement applies to wills made in late 1560s and early 1570s. The wojt did not seal entries into
town records. We do not know if in such cases testators received a copy certified by the wojt’s seal.

NHAB, £. 1809, op. 1, d. 1, p. 299 (28.09.1576 or later).

% AGAD, source Ksiegi miejskie Knyszyn, book, no. 1, pp. 176-176v: Maciej Miziotek’s will of
3.03.1595 .

% Ibidem.
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and one of them emphasised that he wanted to dispose of property “in good time”*’
Two testators explained that after their death they did not want to be responsible for
conflicts between relatives in case of not making appropriate provisions.® Stanistaw
Trzaska’s will of 18 February 1576 elaborates on the circumstances which made the
testator draw the last will: “although my body is frail, my mind and spirit are sound;
knowing that there is nothing more certain than death and that its time is not, I rest
my hope in God and offer my spirit to the Lord above and my body to the ground”®
One more will is unique in this respect. Drawn by Chwiedor Siemionowicz during
the plague outbreak mentioned above, the testator explained that he made the will
because: “Although I am of a good memory and in good health, I bear witness to
God’s wrath on people and I expect to be punished as well””® However, it does not
imply that the citizens of Knyszyn thought only of their property: the statement in
which testators offer their souls to God and bodies to the ground appears in nearly
half of last wills, both in Polish and in Latin, and it frequently precedes bequests.”

It seems that the structure of the will influenced the limited number of introduc-
tory statements, whose main purpose was to ensure that the will was valid. After all,
the testator made the will orally, a town clerk took notes, and it was witnessed by
town officials who did not need to be the testator’s friends or acquaintances. The form
could also have been influenced by a template that was popularised by Bartlomiej
Groicki - though we do not have evidence of any such direct influence - or by the
traditional oral form of burghers’ wills.”> Another important issue is whether the
notes were faithful - how well did they convey the testator’s words? Whereas we
can be certain that provisions regarding the distribution of property were rendered
faithfully, we cannot say the same with respect to the similarities between the clauses
of different wills. The latter may imply that the writer could put the testator’s words
in phrases that he knew from previous wills. On the other hand, we have access to
cases that do not conform to the standard “template” of statements, as exemplified
above.”?

 NHAB, f. 1809, op. 1, d. 1, p. 310 (17.03.1578).
 NHAB, f. 1809, op. 1, d. 1, pp. 275-275v (18.09.1573), p. (18.02.1576).

% NHAB, f. 1809, op. 1, d. 1, p. 289. Such statements often appeared in wills drawn by either the
nobles or persons specifically appointed by them for this purpose.

NHAB, f. 1809, op. 1, d. 1, p. 276v (12.10.1572).

For instance: In primis et ante omnia animam meam Deo Omnipotenti, qui ex nihilo omnia creavit,
in manus, corpus autem in cimiterio Cnyschinensi lego et commito - NHAB, f. 1809, op. 1, d. 1,
p- 349v: Anna Bajkéwna’s will of 26.08.1679. Burial information does not always appear in the wills
analysed for the purposes of this paper.
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We should note that wills from Knyszyn drawn at the turn of the 17" and 18" century structur-
ally closely resemble the ones made a hundred years earlier. Edition: GOLASZEWSK]I, L. (ed).
Testamenty mieszczan knyszynskich z lat 1692-1711 z ksiag miejskich. Kwartalnik Historii Kultury
Materialnej, 63, 2015, no. 1, pp. 105-118 (8 documents written in Polish).

73

We considered these cases in GOLASZEWSKI, L. Knyszynskie testamenty skladane ustnie wobec
wiadz miejskich na przelomie XVII - XVIII wieku - teksty autorstwa umierajacych, czy tez pisarzy
miejskich? Kwartalnik Historii Kultury Materialnej, 62, 2014, no. 3, pp. 345-366; GOLASZEWSKI,
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Testators from Knyszyn most frequently made bequests for their closest relatives.
Over thirty wills bequeath the testator’s entire property to their spouse, children
(or a parent), an act which was strongly emphasised. The disposition was often (in
25 cases) accompanied by a provision that disinherited other distant family mem-
bers from the right to inherit - it does not mean that no provisions were made for
them, as they could be bequeathed chattels. Wills from an earlier period (the end
of 1560s and beginning of 1570s), motivated such disinheritance by stating that the
spouses gained their property during their marriage, which is why distant relatives
should not lodge any claims for it. Such an explanation is true in principle, since
the development of Knyszyn in the 1550s and 1560s was influenced by the fact that
Sigismund II August resided there, whose presence attracted newcomers and set-
tlers.” Since married couples settled in a new place together and earned their wealth
together, they wanted their spouse to keep the property. Hence, we can see why wills
were significant for the contemporary dwellers of Knyszyn: making such a provision
ensured that the spouse could inherit the property, which would be nearly impos-
sible under the Magdeburg law because they were among the last people in the order
of inheritance. It was not a completely new phenomenon: in fact, similar provisions
were made in wills drawn before 1568.

Some wills distribute specific components of the testator’s property between his
living wife and children from other marriages.” In this fashion, testators wanted to
appease their close relatives and, at the same time, to avoid sparking conflicts be-
tween their (often) adult children, their stepmother and her offspring. Two wills
from the analysed collection contain provisions specifying the procedure in case the
widow re-married. In one case, Jozef Safiej orders his brothers, whom he appointed
his children’s guardians, to prevent the sale of his children’s property; in the other,

L. Formacja zawodowa i praktyka sprawowania urzedu przez pisarzy miasta Knyszyna na poczatku
XVIII wieku w $wietle formularzy kancelaryjnych. Miscellanea Historico-Iuridica, 13, 2014, pp. 67—
74, 88-94 (ibid. references). We based our research on last wills drawn at the turn of 17 and 18"
century in Knyszyn and compared them to wills from other small towns of the Polish-Lithuanian
Commonwealth.

7+ The town register under analysis - NHAB, f. 1809, op. 1, d. 1 - contain numerous entries regarding
the sale, exchange and donation of vacant and built-up lots in the town.

7> For instance, Adam Lebioda last will (19.11.1597) reads: In primis et ante omnia domum suam in
platea Castrensia [...] sitam et jacentiam, et ad eiusmodi domum aream in platea Parva [...], per
medium tam Caterinae prime coniugi filiae, quam Emerentiae secundi matrimonii legavit atque
inscripsit perpetue et in aevum successoribus eorum. Item Ursuliae coniugi suae modernae una
cum filia Emerentia medietatem lanei [...] cum omni iure, dominio utilitatibus ac spectantibus
universis legavit atque inscripsit. Et iugerem unam [...] Ursuli coniugi suae una cum Emerentia
filia legavit. Pecora universa que in domo sunt coniugi sue Ursulie pro suo interesse legavit. Item
supellectillem domestica Emerentiae filie sue legavit - NHAB, f. 1809, op. 1, d. 1, p. 183-183v (the
information regarding the owner of neighbouring lots was removed).

NHAB, £. 1809, op. 1, d. 1, pp. 377v - 378 (14.02.1581): Omnia bona sua mobilia ac immobilia hic
Cnyschini et ubique existentia [...] Zophie uxori sue ac pueris suis Dorotheae et Eve, utifrui tali
videlicet modo legavit ac inscripsit, [...] unam sortem coniugi sue ac suis pueris duas sortes om-
nium bonorum. [...] Si autem Zophia uxor eius alium maritum post mortem eius duxerit, fraters
tanquam tutores non permittant uxori sortem puerorum vendere aut aliquot casu perdere. Some-
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Wawrzyniec Jermocewicz stated that his wife could use his whole property provided
that she did not re-marry.”” We can suppose that both of them did not want their
children’s property to be damaged by the actions of their new spouse; Wawrzyniec
was anxious that conflict would emerge between his own children and his wife’s new
offspring.

One will - whose conclusion is missing — was drawn by spouses and specifies
that their property should be bequeathed to the local parish church: ut pro anima-
bus illorum Deum exorent. However, the will reserved that the wife or the husband
could use the property during their lifetime in case of the other spouse’s death. The
testator’s brothers and nephews accepted the bequest, which means that the testators
most likely did not have any offspring.”® It is the most generous bequest of this kind:
some others concern chattels. The oldest such will dates back to 1569 and obliged
the successors to purchase two flags, an alb made of broadcloth from Cologne and
an amice.” In another case, the parish church received a cow, a different testator be-
queathed a big tin jug and gifted 10 Polish zfoty to the Brotherhood of the Most Holy
Mother of God that functioned in the church.® Naturally, members of the clergy
also made bequests for churches; however, our collection of wills does not attest any
bequests made for the local Orthodox church.

The wills from the period under consideration are much more elaborate than the
ones drawn before 1568. However, they still reflect the reality of Knyszyn: a small
town focused on artisanal and agricultural production. Therefore, they include in-
formation about livestock, clothing, crops and various tools. There are some excep-
tions that go beyond this scope, such as books owned by members of the clergy:
Maciej Jabtonski owned a copy of a dictionary of Latin edited by Ambrogio Cale-
pino, famous in the 16" century, and apostil written by Nikolaus Ferber, a German
Franciscan that lived at the turn of 15" and 16" centuries.®' The last will drawn by
Franciszek Mielkowicz is an exception with respect to other wills: the only provision

times testators did not appoint guardians: it occurred nearly 20 times, and executors of the will were
appointed two times.

7

N

If she did, she would have to accept whatever her husband bequeathed her in the will. NHAB,
f. 1809, op. 1, d. 1, p. 354v (24.12.1579): Honestae Annae coniugi sue legitimae una cum filiis et
filiabus suis [...] omnia bona sua hic in civitate Cnyschini ac ubicunque existentia, mobilia ac im-
mobilia [--], nil excipiendo. Et praesertim Anne coniugi suae ista assignavit et praesentibus legavit
ac inscripsit, hoc autem si virum alium post mortem eius duxerit, laneum agri [...]. Item hortum in
platea Parva [...]. Item aream in platea Skolna [...] sitis et iacentis. [...] Si autem dicta Anna con-
sors Laurentii post mortem illius virum non duxerit ac in viduitate quatenus ipsam permanserit, ex
nunc omnia bona hic nominata et post mortem viri sui relicta, mobilia ac immobilia quocunque
nomine vocata ac in quocunque loco existentia, cum pleno iure possidebit sine contradictione et
impedimento filiis ac filiabus, ac ceteris consanguineis et illis utifruetur vsque ad extrema vite sue.

78 NHAB, f. 1809, op. 1, d. 1, p. 177v (3.03.1595).
7 NHAB, f. 1809, op. 1, d. 1, pp. 255V - 266 (7.06.1569).

80 Respectively: NHAB, f. 1809, op. 1, d. 1, pp. 388-388v (12.04.1581); AGAD, source Ksiegi miejskie
Knyszyn, book, no. 1, pp. 118v — 118. The testatrix was most likely a member of the brotherhood.

8t NHAB, f. 1809, op. 1, d. 1, pp. 303v — 304v (22.05.1577).
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regarding property considers a debt to another friar, Jan Rybak.** Urszula Sumows-
ka’s will is also interesting because she bequeathed her gerada to her husband, with
the exception of selected clothes, animals and a chest, which she gifted to her first
husband’s niece — meaning that the bequest was made to a person who was not her
blood relative.®’ It is also the only will that mentions gerada.

There was an attempt to challenge a will after 1568 as well. The case involved
abrother of a deceased man, Michat, and his wife. The brother, Jan Czuczerej, claimed
that the widow, Malgorzata, expropriated Michal’s wealth, which rightfully belonged
to Jan. Malgorzata replied that Michal came into his wealth by virtue of his own
work, and that he bequeathed the estate to her and disinherited his relatives in two
subsequent wills. The claimant replied that only chattels can be distributed in a will.
The municipal court decided that both wills were valid and retained Malgorzata’s
right to inheritance. This decision was not, however, substantiated; in consequence,
we do not know what legal grounds were applied in Knyszyn. The claimant did not
accept the decision and appealed, but we do not know how the issue was solved.®

6. Conclusion

The popularity of oral wills in Knyszyn, both during the Lithuanian and “Magde-
burg” periods, was without a doubt a consequence of the testators’ illiteracy. Al-
though the practice had legal grounds in both legal systems, we can presume that it
appeared under the influence of introducing town rights to Knyszyn. The structure
of wills certainly influenced their contents that more frequently referred to the dis-
tribution of estate rather than contemplated on the fragility of human life and the
inevitability of death. It does not mean that the testators did not believe in life after
death: they typically offered their souls to God and bodies to the Earth. It is also be-
yond doubt that the main point of provisions made in the will was to preserve the
life of the closest relatives, especially of the spouse, whose position in the order of
inheritance under both legal systems was unprivileged and did not guarantee a safe
future. In some cases, it was also necessary to protect children that were underage
and to avoid conflicts between heirs. Finally, we should acknowledge relatively broad
freedom of testation in Knyszyn: the testatrix could freely distribute her gerada, and
the municipal court before and after 1568 treated wills as a legal basis for inheriting
estate by widows. We can hope that future research on wills from the Polish-Lithua-
nian Commonwealth will make it possible to evaluate to what degree Knyszyn was
an individual or a typical case with respect to the practice of drawing last wills.

2 NHAB, f. 1809, op. 1, d. 1, p. 272 (15.09.1572).

% NHAB, £. 1809, op. 1, d. 1, pp. 367v — 368 (26.07.1580). Interestingly, the testatrix cancelled the pro-
vision on 11.03.1583, and later confirmed that her husband should receive the bequest. Currently,
we do not know the new version of the will.

8 The proceedings took place on 05.02.1580 before the wojt and the lay judge’s bench. The first will
was drawn on 5.03.1577 - MAROSZEK, J. (ed.). ref. 2, no. 685-686, pp. 373-374 and the other on
17.03.1578 - NHAB, f. 1809, op. 1, d. 1, p. 310.
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Fideikomisarna substitucia - pravne
postavenie predného dedica pred nastipenim
substitu¢ného pripadu

Fideicommissary Substitution - the Legal
Position of a Fiduciary Heir Prior
to the Fulfilment of the Fideicommissary
Condition

Veronika Kleriovd

Katedra rimskeho a cirkevného prava, Pravnickd fakulta
Trnavskej univerzity v Trnave

Abstrakt: Fideikomisarna substittcia by sa podla autorky' mala stat sucastou pripravované-
ho Ob¢ianskeho zdkonnika SR. Ako vzor novej slovenskej ipravy moze sluzit cesky Obcian-
sky zakonnik. Prispevok navrhuje do diskusie? taky vyklad relevantnych ustanoveni ¢eského
OZ (§ 1512 az 1524), ktory opravnenia predného dedi¢a obmedzuje iba v minimalnej miere,
zaroven vsak eSte stdle dostatocne chrani prava zverenského nastupnika ako dedica nésled-
ného.

Klucové slova: fideikomisdrna substiticia, pravne postavenie predného dedi¢a, zverenské
néstupnictvo na zvysok.

Abstract: According to the authoress, the fideicommissary substitution should become part
of the future Civil Code of the Slovak republic, the re-codification process of which has al-
ready begun. The Czech Civil Code could serve as a model for the new Slovak regulation.
The paper suggests such an interpretation of the relevant provisions of the Czech Civil Code
($ 1512 to 1524), which restricts the powers of the fiduciary heir only to a minimal extent,
but still sufficiently protects the rights of the fideicommissary heir.

Key Words: Fideicommissary Substitution, Legal Position of the Fiduciary Heir, fideicom-
missum residui.

! Doc. JUDr. Veronika Kleniova, PhD. Prispevok je vystupom z projektu VEGA 1/0018/19 s nazvom
~Renesancia zabudnutych a znovu obnovenych instititov dedicského prava na Slovensku .

2 Pozri VALOVA, K., BAKOS, O. Fideikomisdrna substiticia de lege ferenda. Stikromné pravo. 2016,
¢. 4,s.15 - 20.
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Uvod

Fideikomisarnu substiticiu nespomina vladou schvaleny Legislativny zamer Ob-
¢ianskeho zakonnika z roku 2009 ani pracovna verzia paragrafového znenia navrhu
Obcianskeho zékonnika, ktora bola vypracovana v roku 2015 pod vedenim docen-
ta Dulaka. Napriek tomu sa domnievame, Ze jej zaradenie do pripravovaného Ob-
¢ianskeho zakonnika je hodné zvazenia. Vzorom by sa mohol stat aj novy cesky
Obciansky zakonnik ¢. 89/2012 Sb. (dalej len NOZ), ktory institat fideikomisarnej
substitucie (,,svéfenské nastupnictvi®) upravuje v § 1512 az 1524.

V zmysle § 1512 ods. 1 NOZ moze porucitel v zavete ustanovit, Ze dedi¢stvo ma
po smrti dedica alebo v inych uréenych pripadoch prejst na zverenského nastupni-
ka ako nasledného dedic¢a. NOZ zvolil dikciu, ktora vylucuje akékolvek pochybnos-
ti o pravnom postaveni zverenského nastupnika: Zverensky nastupnik je dedicom,
ktory nastipenim ur¢eného substitu¢ného pripadu (casus substitutionis) nadobudne
dedicstvo, ktoré uz prv patrilo inému ako prednému dedicovi. Zverensky nastupnik
sa stava dedicom porucitela a odvodene od porucitela nadobida aj prava a povinnos-
ti tvoriace pozostalost.’ Aby bolo nadobudnutie dedi¢stva zverenskym nastupni-
kom chranené, obmedzuje aj cesky Obciansky zakonnik vlastnicke pravo predného
dedica k veciam tvoriacim substitu¢ni masu. Charakter tychto obmedzeni a rozsah
opravneni, ktoré mé predny dedi¢ pred nastipenim substitu¢ného pripadu k majet-
ku tvoriacemu substitu¢nt masu, si predmetom nasledujtceho prispevku.

1. Nadobudnutie dedicstva zverenskym nastupnikom

Podobne ako slovensky Obciansky zakonnik, nevyzaduje ani NOZ na nadobudnutie
dedicstva prijatie dedic¢stva. Dedi¢ nadobuda dedic¢stvo bez potreby vykonania oso-
bitného prejavu vole,* dedi¢stvo vsak moze odmietnut (§ 1485 a nasl. NOZ). Od-
mietnutie dedi¢stva posobi spdtne a sposobuje, ze na dedica sa hladi, akoby dedi¢-
stvo nikdy nenadobudol.

Nastupenim substitu¢ného pripadu preto aj zverensky nastupnik dedi¢stvo na-
dobudne ipso iure. NOZ nepozna koncept hereditas iacens; dedi¢stvo sa nastipenim
substitu¢ného pripadu nestava opdatovne sucastou leziacej pozostalosti, lez nadobud-
ne ho priamo nasledny dedi¢.” Pretoze nasledny dedi¢ nastupenim substitu¢ného
pripadu pozostalost nadobudne automaticky, musi predny dedi¢ v tom istom oka-

* Ak poruditel ustanovi, Ze ur¢itd osoba méd po dedi¢ovi nadobudndt iba uréitd vec alebo prévo, ide
o nasledny odkaz. Ustanovenia o zverenskom ndstupnictve sa podla § 1601 NOZ primerane pouZi-
ju aj na odkazy.

'S

»Konanie, ktorym dal dedi¢ najavo, ze dedi¢stvo chce prijat“ (§ 1489 ods. 2 NOZ) je iba skuto¢nos-
tou spdsobujlcou stratu prava dedi¢stvo odmietnut.

w

Ak zverensky ndstupnik dedi¢stvo neodmietne, potvrdi mu sud nadobudnutie dedi¢stva (§ 1670
NOZ) spitne k okamihu nastupenia substitu¢ného pripadu v konani podla §194 zdkona ¢. 292/2013
Sb., o0 zvlastnich fizenich soudnich. V rozhodnuti o dedi¢stve sud rozhodne aj o povinnosti nasled-
ného dedica prispiet prednému dedicovi pomerne na to, ¢o splnil na thradu porucitelovych dlhov
alebo neopomenutelnému dedicovi na povinny diel (§ 1567 ods. 2 NOZ).
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mihu zdedené prava vratane vlastnickeho bez dalsieho stratit. To znamena, Ze vlast-
nicke pravo predného dedica k veciam patriacim do substitu¢nej masy je rezolutivne
podmienené alebo terminované® nastipenim substitu¢ného pripadu.’

2. Predny dedic¢ je vlastnikom veci patriacich do substitu¢nej masy,
nielen ich pozivatelom

Podla § 1521 NOZ je ,vlastnicke pravo“ predného dedica k veciam patriacim do sub-
stitu¢nej masy ,obmedzené na prava a povinnosti poZivatela“® Uvedené vsak ne-
mozno rozumiet doslovne. Predny dedi¢ je vlastnikom zdedenych veci,’ nie iba
nositelom obmedzeného vecného prava. Na rozdiel od ptheho pozivatela, je posta-
venie predného dedic¢a charakteristické svojou elasticitou. Ak totiz obmedzenie zve-
renskym nastupnictvom zanikne, rozsiri sa vlastnicke pravo predného dedica ipso
iure do celého svojho obsahu. Obmedzené vecné prava k cudzej veci naproti tomu
elastické nie su.

Analogicky k pozivatelovi st regulované predovsetkym nasledujiice prava a po-
vinnosti predného dedica:

¢ V zavislosti od toho, ¢i bol substitu¢ny pripad vymedzeny podmienkou (condicio) alebo lehotou
(dies). K ich rozdielnemu posobeniu na podmienené, respektive terminované pravo blizsie KLE-
NOVA, V. Odkladacia podmienka (condicio suspensiva) a poc¢iatoené lehota (dies a quo) v zavete
podla ob¢anského zdkonika ¢. 89/2012 Sb. Prdvnik. 2018, ¢. 1, s. 14 - 30.

7 Tak aj rakidska judikatira: OGH 10b 185/01i; RS0008205.

¢ § 1521 NOZ: Nesvétil-li ziistavitel pfi natizeni svéfenského nastupnictvi dédici pravo s dédictvim
volné nakladat, je vlastnické pravo dédice k tomu, co nabyl dédénim, jakoz i k tomu, co nabyl na-
hradou za zniceni, poskozeni nebo odnéti véci z dédictvi, omezeno na prava a povinnosti pozivate-
le. To neplati, je-li véc z dédictvi zcizena nebo zatiZena za i¢elem thrady zustavitelovych dluhi.

7 Tak aj APATHY, P. Fideikommissarische Substitution und Treuhand. In: OGRIS, W., RECHBER-
GER, W. (Hgg.). Geddchtnisschrift Herbert Hofmeister. Wien: Manz, 1966, s. 27; KLETECKA, A.
Ersatz- und Nacherbschaft. Wien: Manz, 1999, s. 197 a nasl., vo vztahu k § 613, Abs. 1 ABGB: Bis
zum Eintritt der Nacherbschaft kommt dem eingesetzten Vorerben das eingeschrinkte Eigentums-
recht mit den Rechten und Verbindlichkeiten eines Fruchtnieflers zu. Podla HOFMEISTER, H.
Wiederkehr des familiengebundenen Liegenschaftseigentums? Erdrterungen zur Verbiicherung
von ,,Besitznachfolgerechten“ und zur Theorie des ,zeitllichen Eigentums“ In: RECHBERGER,
W. H., WELSER, R. (Hgg.) Festschrift fiir Winfried Kralik zum 65. Geburtstag. Wien: Manz, 1986,
s. 396, patri prednému dedicovi ,,Dispositionsniefibrauch’, ktorého obsah spociva v prave vec po-
Zivat spojenom s opravnenim ku vsetkym dispoziciam, ktoré cakatelstvo nasledného dedica ani
nemaria, ani nezhorsuju. Napriek osobitnému oznaceniu (DispositionsniefSbrauch) je prévne po-
stavenie predného dedi¢a podla Hofmeistera obsahovo zhodné s tym, ktoré ma predny dedi¢ podla
autorov, ktori ho posudzuju ako vlastnika. Nejednotna sa zda byt rakuska civilistika iba v otazke, ¢i
st vecnopravne dispozicie predného dedica, ktoré tento vykonal bez stihlasu nastupnika, nicotné
alebo naopak ¢inné, ale iba v hraniciach ¢asovo obmedzeného vlastnictva predného dedica (po-
sobia ako rezolutivne podmienené/terminované); k jednotlivym nazorom APATHY, P. ref. 8, s. 27
a nasl,; nie je celkom zrejmé, ktory z danych nazorov zastava KLETECKA, A. Die Drittwirkung des
Nacherbrechts. Osterreichische Notariatszeitung, 2001, & 1, s. 21 a nasl.
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1. Nadobudanie vlastnickeho prava k plodom

Predny dedi¢ md pravo zdedené veci uzivat a brat z nich prirodzené plody a civil-
né uzitky;' taktiez md pravo na mimoriadny vynos z veci (per analogiam ad § 1285
NOZ). Plody sa oddelenim od materskej veci stavaju sucastou volného majetku
predného dedic¢a' a st vylucené zo substitu¢nej masy. Plody, ktoré v ¢ase nastupenia
substitu¢ného pripadu este nie su oddelené od plodonosnej veci, patria zverenskému
nastupnikovi; zverensky nastupnik je povinny nahradit prednému dedi¢ovi naklady
vynalozené na ziskanie tychto plodov podla ustanoveni o poctivom drzitelovi (per
analogiam ad § 1293 NOZ).

2. Povinnost zachovat podstatu substitu¢nej masy a tthrada nakladov

Predny dedi¢ je povinny zachovat podstatu zdedenych veci (per analogiam ad § 1285
NOZ). Je povinny udrziavat ich v stave, v akom ich nadobudol a zo svojho volné-
ho majetku (nie zo substitu¢nej masy) uhradzat obvyklé naklady na zachovanie veci
(udrziavacie ndklady). Ak sa hodnota veci riadnym uzivanim znizi bez viny predné-
ho dedica, nie je povinny zverenskému ndstupnikovi nahradit to, o ¢o sa hodnota
znizila (per analogiam ad § 1288 NOZ).

Uzitocné ndklady, ktoré podla § 1291 NOZ znésa vlastnik veci, moze predny dedic¢
uhradzat zo substitu¢nej masy. Zatial ¢o v konstelacii pozivatel - vlastnik, vlastnik
trvalo profituje zo zvySenia hodnoty jeho veci, a preto uzito¢né néklady znasa sam,
v konstelacii predny dedic¢ - zverensky nastupnik, vstupuje zverensky nastupnik ne-
skor do pozicie vlastnika, a teda toho, kto z uzitoénych nakladov profitovat bude. Je
preto vhodné, aby sa na uzito¢nych nakladoch podielal, a to tym sposobom, Ze sub-
stitu¢nd masa sa o tieto naklady znizi.

Zjednodusene: Naklady, ktoré podla NOZ znasa pozivatel, je predny dedi¢ po-
vinny uhradit zo svojho volného majetku. Naklady, ktoré podla NOZ znésa vlastnik,
moze predny dedi¢ uhradit zo substitu¢nej masy.

2.1 Vecne pésobiaca surogdcia

Na prava a povinnosti pozivatela je podla § 1521 NOZ obmedzené aj vlastnicke pra-
vo predného dedic¢a k tomu, ¢o nadobudol ndhradou za znicenie, poskodenie alebo
odnatie veci zo substitu¢nej masy. NOZ tu aplikuje princip vecne pdsobiacej suroga-
cie:'* Namiesto zdedenej veci, ktora prestala byt sucastou majetku predného dedica,
sa sucastou substitu¢nej masy, ktora musi byt zachovana pre zverenského nastupni-
ka, stava ipso iure jej nahrada (surogat). Ak nastane substitu¢ny pripad, nadobudne
zverensky nastupnik k surogatu vlastnicke pravo, akoby surogat bol sucastou dedic-

8 Porov. 3j KLETECKA, A. Ersatz- und Nacherbschaft, ref. 8, s. 284 a nasl.

? Volnym majetkom” predného dedi¢a je majetok, ktory nie je obmedzeny zverenskym néstupnic-
tvom.

1 Porov. aj KLETECKA, A. Ersatz- und Nacherbschaft, ref. 8, s. 296 a nasl.
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stva uz v okamihu porucitelovej smrti. Uvedené plati i pre nahradu, ktora predny
dedi¢ obdrzal za poskodenie veci, ktora je nadalej sti¢astou substitucnej masy.

NOZ vecne posobiacu surogaciu explicitne vztahuje iba na ndhradu za znicenie,
poskodenie alebo odnatie veci tvoriacej substitu¢nd masu. Uelu ustanovenia viak
zodpoveda moznost uplatnenia vecne posobiacej surogacie aj na iné pripady, na kto-
ré sa nevztahuje osobitna regulacia. Vecne pdsobiaca surogacia moze postihovat na-
priklad aj:

a) plnenie odovzdané prednému dedicovi na splnenie dlhu patriaceho do dedic-

stva (ziskané plnenie je surogatom povodnej pozostalostnej pohladavky);

b) vlastnicke pravo nadobudnuté dokonanim vydrzania za¢atého porucitelom;

c) odplatu za vec scudzenu prednym dedi¢om v pripadoch dovolenej dispozicie

predného dedica, napriklad

— ak sprava substitu¢nej masy vyzaduje pravidelny predaj veci patriacich do
substitu¢nej masy,"

— pri fideikomise ,,na zvy$ok"!*

— ak zverensky nastupnik s dispoziciou udelil suhlas podla § 1522 ods. 1 NOZ.

Vecna surogacia sa vztahuje aj na surogaty surogatov; mozna je aj viacnasobna
surogdcia.

3. Suhlas zverenského nastupnika s dispoziciou predného dedica
a jeho nasledky

Ak porucitel zverenskému nastupnikovi vyslovne nezveril pravo s dedi¢stvom vol-
ne nakladat,"”” moze zverensky ndstupnik veci patriace do dedi¢stva podla § 1522
ods. 1 NOZ'® scudzit alebo zatazit iba so sthlasom zverenského nastupnika vyjad-
renym formou verejnej listiny."” Ak je zverenskych néastupnikov viac, vyzaduje sa
suthlas vsetkych.'®

Ak zverensky ndstupnik s dispoziciou predného dedica vyjadri sithlas, nadobud-
ne tretia osoba pravo neobmedzené zverenskym ndstupnictvom (nadobudnuté vecné
pravo nebude rezolutivne podmienené/terminované nastipenim substitu¢ného pri-
padu'). Oprévnenia predného dedica a zverenského nastupnika sa dopliajt do tej

' Ak stid rozhodnutim podla § 1522 ods. 2 NOZ neuril inak.
12 Pozri v asti V.
13 K tomu pozri v ¢asti V.

4§ 1522 ods. 1 NOZ: Nesvéril-li zustavitel pfi nafizeni svéfenského nastupnictvi dédici pravo s dé-
dictvim volné nakladat, miaze dédic zcizit nebo zatiZit véc z toho, co dédénim nabyl, jen se souhla-
sem svéfenského nastupce; souhlas vyzaduje formu vefejné listiny.

> Verejnou listinou je v zmysle § 3026 ods. 2 NOZ notarsky zépis.

16 Rakuska judikatdra vyzaduje aj sthlas nahradnikov; OGH 50b 99/90 (tak aj APATHY, P, NEU-
MAYR, M. In: KOZIOL, H., BYDLINSKI, P., BOLLENBERGER, R. (Hgg.). Kurzkommentar zum
ABGB. 5. Auflage. Wien: Verlag Osterreich, 2017, s. 616.

7 K tomu pozri v casti IV.
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miery, ze spolo¢ne mozu vykonat kazdua dispoziciu s takym néasledkom, aky by mala
dispozicia vykonand nositelom neobmedzeného vlastnickeho prava. ,Doplinujuce
opravnenia“ zverenského ndastupnika pramenia z jeho vecného cakatelstva,® ktoré
zakon takymto spdsobom chrani.

Ak zverensky nastupnik udeli sahlas so scudzenim veci patriacej do dedic¢stva, ne-
zrieka sa tym automaticky prava na surogat, ktory predny dedi¢ nadobudne ako od-
platu za vec patriacu do dedic¢stva. Aj vecnt surogaciu vsak mdze vylucit vyslovnym
vyhlasenim. Ak zverensky nastupnik udelil stihlas s bezodplatnym prevodom veci
patriacej do dedi¢stva, mozno jeho prejav interpretovat ako definitivne zrieknutie sa
prava k danej veci ¢i jej hodnote.”!

Mozno so suhlasom zverenského nastupnika obmedzenie zverenskym nastupnic-
tvom zuzit alebo zrusit? Pred nastipenim substitu¢ného pripadu je zverensky na-
stupnik nositelom vecne pdsobiaceho cakatelstva. Toto ¢akatelstvo obmedzuje vlast-
nicke pravo predného dedic¢a, obdobne ako obmedzuje vlastnicke pravo vecné pravo
k cudzej veci. Vecné pravo k cudzej veci je obmedzenim obsahovym, vecné cakatel-
stvo zverenského ndstupnika je obmedzenim casovym. Tak ako mozno dohodou me-
dzi vlastnikom a nositelom vecného prava k cudzej veci sposobit zanik dotknutého
vecného obmedzenia, tak mozno dohodou medzi prednym dedi¢om a zverenskym
nastupnikom privodit aj zanik obmedzenia zverenskym nastupnictvom, a to vo vzta-
hu k jednotlivej veci, ako aj k celej substitu¢nej mase. Uvedené je logickym dosled-
kom opravnenia, ktoré zverenskému nastupnikovi priznava § 1522 ods. 1 NOZ: Zve-
rensky nastupnik moze vyslovit suhlas so scudzenim veci patriacej do substituc¢nej
masy. Takyto sthlas vedie v pripade bezodplatného scudzenia k definitivnemu vy-
laceniu veci (jej hodnoty) zo substitu¢nej masy. Zakonu by preto nemala odporovat
ani dohoda medzi prednym dedicom a zverenskym ndstupnikom, v zmysle ktorej ma
byt:

- substitu¢na masa zizena vynatim niektorych do nej patriacich veci a prav aj

bez ich nasledného prevodu na tretiu osobu,*

- predny dedi¢ v dispoziciach medzi Zivymi neobmedzeny zverenskym nastup-

nictvom (fideicommissum eius quod supererit).”

4. Dispozicie predného dedica vykonané bez stihlasu
zverenského nastupnika

Osud vecnopravnych dispozicii, ktoré predny dedic vykona bez sithlasu zverenského
ndastupnika, upravuje § 1524 NOZ, ktory rozliSuje medzi:

18 Tak aj APATHY, P. ref. 8, s. 28.
19 Pretoze musel vediet, Ze bezodplatné scudzenie do substitu¢nej masy neprinesie Ziadny surogat.

% Tak aj rakuska judikatutra; naposledy OGH 90b 80/14a (RS0012563): ,Da Vor- und Nacherbe zu-
sammen die Rechte eines Vollerben haben, kénnen sie gemeinsam die Substitutionsbindung auf-
heben, einschrinken oder auf eine andere Sache tibertragen.*

2L K tomu aj WELSER, R. Erbschaftskauf und fideikommissarische Substitution. Osterreichische No-
tariatszeitung. 2006, ¢. 3, s. 65 a nasl. K fideicommissum eius quod supererit pozri v &asti V.
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a) dispoziciami predného dedica s vecami, ktoré st zapisané do verejného zozna-
mu a pri ktorych bolo do prislusného zoznamu zapisané aj obmedzenie zveren-
skym nastupnictvom (ods. 1**);

b) dispoziciami s vecami, ktoré nie su zapisané do verejného zoznamu, alebo

zapisané su, nebolo vsak zapisané obmedzenie zverenskym ndstupnictvom
(ods. 2%).

4.1 Zverenské ndstupnictvo zapisané do verejného zoznamu

Do verejného zoznamu sa zapisujui prava k nehnutelnym aj k hnutelnym veciam,
o ktorych to ustanovuje osobitny predpis. Najpocetnejsou kategoériou veci, pri kto-
rych ods. 1 citovaného ustanovenia nachdadza uplatnenie, st nehnutelnosti zapisa-
né do katastra nehnutelnosti, vyklad preto zameriame na nehnutelné veci. Ak do
substitu¢nej masy patri nehnutelnd vec zapisana do katastra nehnutelnosti, zapi-
$e sa do poznamky k prislusnej nehnutelnosti podla § 23 ods. 2 pism. d) zakona
¢. 256/2013 Sb., o katastru nemovitosti (dalej len ,katastralny zakon®) aj zverenské
nastupnictvo.

A. Dispozicie predného dedica
Ak boli nehnutelnd vec a obmedzenie zverenskym nastupnictvom do katastra ne-
hnutelnosti zapisané a predny dedi¢ s vecou disponoval spésobom mariacim alebo
obmedzujucim pravo zverenského nastupnika, je takato dispozicia voci zverenské-
mu nastupnikovi podla § 1524 ods. 1 NOZ bez pravnych ucinkov. Netuc¢innost pod-
la ods. 1 zakon blizsie nespecifikuje a vyklad neposkytuje ani dévodova sprava. Zo
znenia citovaného ustanovenia vak vyplyva, Ze dand neucinnost je nasledkom sui
generis, pretoze:
1. Ide o nedcinnost, ktora nastupuje priamo zo zdkona,* nie je potrebné rozhod-
nutie sudu podla ustanoveni o relativnej netc¢innosti (§ 589 a nasl. NOZ). S re-

2§ 1524 ods. 1 NOZ: Zapisuje-li se véc a jeji vlastnik do vefejného seznamu, zapie se do verejného
seznamu i svéfenské nastupnictvi. Jsou-li véc a svéfenské nastupnictvi do vetejného seznamu za-
psany a nalozi-li dédic s véci, kterou nabyl z dédictvi, zptisobem maricim nebo omezujicim prava
svéfenského ndstupce, aniz s tim svétrensky nastupce souhlasil, nema to vii¢i svéfenskému nastupci
pravni uéinky.

o
&

? § 1524 ods. 2 NOZ: Nejsou-li véc nebo svérenské nastupnictvi zapsany do vefejného seznamu a na-
lozi-li dédic s véci, kterou nabyl z dédictvi, zptisobem maricim nebo omezujicim prava svéfenského
ndstupce, aniz s tim svéfensky nastupce souhlasil, ma svéfensky nastupce pravo domahat se podle
ustanoveni o relativni ned¢innosti, aby soud ur¢il, ze pravni jednani dédice neni vii¢i nému pravné
ucinné.

Tak aj KLICKA, O. In: PETROV, J., VYTISK, M., BERAN, V. a kol. Obcansky zdkonik. Komentdr.
Praha: C. H. Beck, 2017, s. 1496. SESINA, M., WAWERKA, K. In: SVESTKA, J., DVORAK, J.,
FIALA, J. a kol. Obéansky zdkonik. Komentdr. Sv. IV. Praha: Wolters Kluwer, 2014, s. 115, prijimaju
»relativnu, zo zdkona nastupujicu netcinnost® s nasledkom: Hoci predny dedic¢ vec zo substitu¢nej
masy scudzil, bude takato vec zaradena do aktiv pozostalosti a zverenskému nastupnikovi bude
k nej potvrdené nadobudnutie dedi¢stva. Zverensky nastupnik moze nasledne zalovat na vydanie
toho, kto ju ma v drzbe. Z dal$ieho vykladu vsak rozdiel oproti relativnej neti¢innosti podla § 589
a nasl. NOZ nie je celkom zrejmy.

o
=
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lativnou netcinnostou podla § 589 a nasl. pocita zakonodarca iba v ods. 2 ci-
tovaného ustanovenia; v ods. 1 vychadza z odli$nej ,,neucinnosti, v opa¢nom
pripade by osobitné ustanovenie ods. 1 nebolo potrebné.””

2. NOZ dispoziciu nesankcionuje ani neplatnostou (vylucit mozno preto absolut-

nu neplatnost podla § 588 NOZ, aj relativnu neplatnost podla § 586 NOZ).

3. Dispozicia predného dedica je voci zverenskému nastupnikovi neucinnd iba

v rozsahu, v akom mari alebo obmedzuje jeho prava.

V Ceskej literattire sa mozno stretnit s nazorom, podla ktorého by katastralny urad
vklad prava v prospech tretej osoby vobec nemal povolit, ak zverensky nastupnik
s dispoziciou nevyslovil sthlas.”® Zverensky nastupnik moze vak vlastnicke pravo
k veciam patriacim do pozostalosti nadobudnut az v okamihu nastupenia substituc-
ného pripadu. Ak vecnoprdvna dispozicia predného dedica nadobudnutie vlastnictva
zverenskym ndstupnikom neobmedzuje ani nemari, preco by nemala byt ticinna?

K zmareniu ani k obmedzeniu prava zverenského nastupnika nedojde vtedy, ak
predny dedi¢ na tretieho prevedie iba vecné pravo zatazené zverenskym nastupnic-
tvom. Viac prava na tretie osoby ani previest nemoze, pretoze je sam nositelom iba
rezolutivne podmieneného alebo konciacou lehotou terminovaného vlastnickeho pra-
va. V stlade so zasadou ,,nemo plus iuris“ mozu tretie osoby derivativne nadobudnut
iba rezolutivne podmienené/terminované vlastnicke pravo, pretoze predny dedic bol
v ¢ase scudzenia nositelom iba takéhoto prava a obmedzenie zverenskym ndstupnic-
tvom bolo zapisané v poznamke k prislusnej nehnutelnosti. Doc¢asnd povaha vlast-
nickeho prava bola pre tretie osoby viditelna, do uvahy preto neprichadza ani rezim
dobroverného nadobudnutia bez zavad podla § 1107 NOZ.

Domnievame sa, ze predny dedi¢ s vecami patriacimi do substitu¢nej masy dispo-
novat moze aj bez siihlasu zverenského ndstupnika, tretie osoby vsak nadobudnu iba
vlastnicke pravo obmedzené cakatelstvom nasledného dedi¢a. Nastapenim substi-
tu¢ného pripadu tretie osoby nadobudnuté pravo stratia v prospech zverenského nd-
stupnika. V. danom okamihu zaniknu aj eventualne obmedzené vecné prava, ktoré
predny dedic k veci pred nastupenim substitu¢ného pripadu zriadil. Tym sa dosiah-
ne ochranny ucel § 1524 ods. 1 NOZ, v zmysle ktorého su dispozicie predného de-
dic¢a voci nastupnikovi neucinné iba v rozsahu, v akom obmedzuju alebo maria pra-
va zverenského nastupnika: Nastipenim substitu¢ného pripadu vznikne s u¢inkami
ex nunc taka situacia, akoby dispozicie predného dedi¢a vobec vykonané neboli.

Z poznamky na liste vlastnictva bude zrejmé, Ze vlastnicke (pripadne iné vecné)
pravo tretieho bolo obmedzené zverenskym ndstupnictvom. Zapis neobmedzeného
vlastnickeho prava® v prospech zverenského nastupnika do katastra nehnutelnosti

» Predsa v prospech relativnej net¢innosti podla § 589 aj v § 1524 ods. 1 NOZ: SVOBODA, J. In:
FIALA, R., DRAPAL, L. a kol. Obcansky zikonik IV. Komentdr. Praha: C. H. Beck, 2015, s. 153.

26 SESINA, M., WAWERKA, K. ref. 25, s. 115; SVOBODA, J. ref. 26, s. 153.

% Respektive vlastnickeho prava v takom stave, v akom patrilo porucitelovi — dosledok toho, Ze nd-
sledny dedi¢ pozostalost nadobuida derivativne od porucitela.
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by preto po doruceni rozhodnutia sidu, ktorym bolo zverenskému néastupnikovi po-
tvrdené nadobudnutie dedi¢stva, nemal byt problematicky.*

B. Analogické uplatnenie § 1524 ods. 1 NOZ na zverenské nastupnictvo
pri odkazoch

Ustanovenia o zverenskom nastupnictve sa v zmysle § 1601 NOZ primerane pouziju
aj na odkazy. Analogické uplatnenie ustanoveni o zverenskom ndstupnictve nacha-
dza uplatnenie v tych pripadoch, v ktorych ma odkazanu vec po prvom odkazovni-
kovi nadobudnut odkazovnik nasledny. Na rozdiel od nasledného dedi¢a, nadobud-
ne nasledny odkazovnik nastipenim substitu¢ného pripadu iba obligacny ndrok voci
prednému odkazovnikovi na vydanie predmetu odkazu. Predny odkazovnik zostava
preto aj po nastupeni substitu¢ného pripadu vlastnikom odkazanej veci, v opa¢nom
pripade by nebol sposobily splnit obliga¢nt povinnost, ktora mu z odkazu vznikla.
Vlastnicke pravo predného odkazovnika nie je rezolutivne podmienené/terminované,
lez neobmedzené. K odkazanej nehnutelnej veci nadobudne nasledny odkazovnik
vlastnicke pravo az vkladom do katastra nehnutelnosti; vlastnicke pravo nadobuda
derivativne od predného odkazovnika.

Z § 1601 a 1568, v ktorych NOZ odkazuje na analogické uplatnenie ustanove-
ni o dedi¢skej fideikomisarnej substitucii na legaty, je zrejma vola zakonodarcu aj
naslednému odkazovnikovi na ochranu jeho obligacného prava priznat podobnu
ochranu, aka patri naslednému dedicovi. § 1568 vyslovne odkazuje na analogické
pouzitie nielen § 1524, ale aj ustanovenia, podla ktorého je vlastnicke pravo predné-
ho dedi¢a obmedzené na prava a povinnosti pozivatela. Napriek relativnej povahe
prava, ktorého nositelom je nasledny odkazovnik, sa zakonodarca nebrani myslien-
ke, chranit toto pravo aj vecnoprdvne.

Analogické uplatnenie § 1524 ods. 1 NOZ moze vyzerat takto: Ak je predmetom
nasledného odkazu nehnutelnost zapisana do katastra nehnutelnosti, zapise sa do
poznamky k prislusnej nehnutelnosti podla § 23 ods. 2 pism. d) katastralneho za-
kona aj zverenské nastupnictvo. Predny odkazovnik bude nositelom ¢asovo neob-
medzeného vlastnickeho prava, po zapise zverenského nastupnictva do poznamky
k nehnutelnosti bude vsak moct s vecou disponovat iba v obmedzenej miere: Jeho vec-
nopravne dispozicie, ktoré by viedli k zmareniu alebo obmedzeniu prava nasledné-
ho odkazovnika, budu posobit ako rezolutivne podmienené/terminované nastipe-
nim substitu¢ného pripadu. Predny odkazovnik bude moct na tretie osoby previest
menej prava ako sam md; analogické uplatnenie § 1524 ods. 1 NOZ bude mat za na-
sledok obmedzenie dispozi¢nych opravneni predného odkazovnika. Splnenim pod-
mienky/terminu, pod ktorym bol odkaz v prospech nasledného odkazovnika zria-
deny, stratia treti nadobudatelia nadobudnuté pravo v prospech scudzitela - predného
odkazovnika.?* Predny odkazovnik sa opét stane nositelom scudzeného vecného

2 Nebude nevyhnutny zlozity postup, ktory navrhuji SESINA, M., WAWERKA, K. ref. 25, s. 115.

¥ Nie v prospech nasledného odkazovnika, pretoze nasledny odkazovnik (na rozdiel od nasledného
dedica) splnenim substitu¢ného pripadu nadobutda iba obliga¢ny narok voci prednému odkazov-
nikovi.
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prava a moze voci naslednému odkazovnikovi splnit povinnost spocivajicu v pre-
vode predmetu odkazu.

4.2 Zverenské ndstupnictvo nezapisané do verejného zoznamu

A. Dispozicie predného dedica

Ak predny dedi¢ disponuje s vecou, ktora nie je zapisana do verejného zoznamu
(predovsetkym hnutelné veci) alebo zapisana je, nie je vSak zapisané zverenské na-
stupnictvo, priznava NOZ zverenskému nastupnikovi v § 1524 ods. 2 ochranu v po-
dobe moznosti dovolat sa relativnej neuc¢innosti podla § 589 a nasl. NOZ. Neucin-
nost pravneho ukonu predného dedi¢a moze voci zverenskému nastupnikovi nastat
az rozhodnutim stidu o odporovacej zalobe zverenského nastupnika. Ide o analogic-
ké uplatnenie ustanoveni o relativnej net¢innosti na osobitny pripad. Na nasledného
dedica sa nevztahuju tie predpoklady dovolania sa relativnej netc¢innosti, ktoré pod-
[a povahy veci mozu platit iba pre veritela vykonatelnej pohladavky, ktorého pravo
dlznik skratil. Nasledny dedi¢ nie je veritelom predného dedica; stava sa dedi¢om,
a preto nositelom absolutneho prava.

Otazne je, ¢i chcel zakonodarca pri nezapisanom zverenskom nastupnictve na-
sledného dedica chranit vZdy iba podla ustanoveni o relativnej netcinnosti. To by
znamenalo, Ze tretie osoby mozu k veci nadobudnut vlastnicke pravo neobmedzené
zverenskym nastupnictvom aj vtedy, ak o tomto obmedzeni vedeli. Takato vynimka
zo vieobecnych zasad nadobudania vlastnickeho prava (§ 1107 NOZ) by tretich na-
dobudatelov neodévodnene zvyhodnovala a zverenského nastupnika naopak bez-
dovodne stavala do horsej pozicie. Zakonodarca pravdepodobne vychadzal z pred-
pokladu, ze ak predny dedi¢ disponuje s vecou, pri ktorej obmedzenie zverenskym
néstupnictvom nie je zrejmé z verejného zoznamu, nadobudn tretie osoby vo vac-
$ine pripadov v dobrej viere neobmedzené vlastnictvo. Za tych okolnosti sa zveren-
skému nastupnikovi musi priznat osobitna ochrana podla ustanoveni o relativnej
nedcinnosti. Ak vsak treti nadobudatel o nezapisanom zverenskom nastupnictve ve-
del,’? uplatni sa vSeobecné pravidlo obsiahnuté v § 1107 NOZ, podla ktorého na
nadobudatela prechadzaju aj vady nezapisané vo verejnom zozname, pokial o nich
vedel alebo mal vediet. Ak mali tretie osoby vedomost, ze vlastnictvo scudzitela je
rezolutivne podmienené/terminované, nadobudnu tiez iba rovnako obmedzené pra-
vo. Toto pri nastupeni substitu¢ného pripadu bez dalsieho stratia v prospech nasled-
ného dedica.

Postup podla ustanoveni o relativnej netcinnosti bude tak obmedzeny na pri-
pady, v ktorych nadobudatel o obmedzeni vlastnickeho prava predného dedica ne-
vedel. Tym sa posobnost citovaného ustanovenia prirodzene zdzi, pretoze predpo-
kladom uspe$ného dovolania sa relativnej netcinnosti je prave vedomost tretiecho
o umysle dlznika ukratit veritela (§ 590 NOZ). Ak treti nevedel o obmedzeni zveren-
skym nastupnictvom, sotva mohol vediet o imysle predného dedica ukratit nastup-
nika. Vedomost tretieho sa nevyzaduje iba pri bezodplatnych dispozicidach dlznika

% Alebo obmedzenie zverenskym nastupnictvom z okolnosti mal a mohol zistit.
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(§ 591 NOZ). V pripade dispozicii s vecami tak uplatnenie § 1524 ods. 2 NOZ bude
prichadzat do uvahy iba vtedy, ked predny dedi¢ vec scudzil bezodplatne a tretia
osoba o obmedzeni zverenskym ndstupnictvom nevedela.

B. Analogické uplatnenie § 1524 ods. 2 NOZ na zverenské nastupnictvo
pri odkazoch

§ 1524 ods. 2 NOZ mozno analogicky pouzit aj na ochranu nasledného odkazov-
nika, ak je predmetom nasledného odkazu vec nezapisand do verejného zoznamu
alebo vec zapisana, pri ktorej vSak nebolo zapisané zverenské nastupnictvo. Vec-
nopravna ochrana obliga¢ného prava nasledného odkazovnika, ktord moze byt pri
analogickom uplatneni § 1524 ods. 1 NOZ az nasledkom zapisu nastupnictva do ka-
tastra nehnutelnosti, sa v tomto pripade neuplatni. Dispozi¢né opravnenia predné-
ho odkazovnika obmedzené nebudu. Predny odkazovnik je (na rozdiel od predného
dedic¢a) ¢asovo neobmedzenym vlastnikom, tretie osoby preto, bez ohladu na svo-
ju vedomost o nastupnictve, mozu derivativne nadobudnut neobmedzené vlastnic-
tvo.* Neucinnosti pravneho tkonu predného odkazovnika sa nasledny odkazovnik
moze dovolat iba podla ustanoveni o relativnej neucinnosti.

5. Zverenské nastupnictvo ,,na zvy$ok® (fideicommissum eius
quod supererit)

NOZ neobsahuje osobitnt upravu fideikomisu ,,na zvy$ok“. Odkazuje nan iba v uvo-
de § 1521 a 1522: ,Nesveril-li ztstavitel pfi nafizeni svéfenského nastupnictvi dédici
pravo s dédictvim volné nakladat.”

V zmysle uvedenej dikcie moze porucitel vyslovnym ustanovenim ponechat pred-
nému dedicovi pravo volnej dispozicie s dedi¢stvom. Predmetom zverenského na-
stupnictva sa v takom pripade stane iba to, ¢o zo zdedeného majetku bude predné-
mu dedicovi patrit v okamihu nastupenia substitu¢ného pripadu (fideicommissum
eius quod supererit). Pri fideikomise na ,,zvy$ok® chce porucitel dedi¢stvo vacsmi
dopriat prednému nez naslednému dedicovi, naslednému dedicovi v$ak va¢$mi nez
dedicom predného dedica.

Pravo predného dedica k zdedenym veciam je az do nastupenia substitu¢ného
pripadu tplné a neobmedzené pravami zverenského nastupnika. Az do nastipenia
substitu¢ného pripadu moze predny dedic¢ so zdedenymi pravami disponovat. Tre-
tie osoby, ktoré od predného dedi¢a nadobudnu predmety patriace do pozostalosti,
nadobudaju tieto definitivne, ich vlastnictvo nie je rezolutivne podmienené nastu-
penim substitu¢ného pripadu. Obmedzenie zverenskym nastupnictvom sa prejavi az
pri nastipeni substitu¢ného pripadu, ked zverensky nastupnik ipso iure nadobudne
pozostalost v stave, v akom v tomto momente patrila prednému dedicovi.

'V tom spociva rozdiel oproti prednému dedi¢ovi, ktory ma bez ohladu na zépis zverenského né-
stupnictva do katastra nehnutelnosti iba rezolutivne podmienené/terminované vlastnictvo. Ak tre-
tie osoby o obmedzeni prava predného dedica vedia, mozu derivativne nadobudnut iba rovnako
obmedzené vlastnictvo.
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5.1 Dispozicie predného dedica
Medzi zivymi moze predny dedic¢ az do nastipenia substitu¢ného pripadu so zdede-
nym majetkom volne disponovat odplatne aj bezodplatne.

Odplatné dispozicie: Vyslovné ustanovenie, v zmysle ktorého by sa vecnd suroga-
cia mala vztahovat aj na fideicommissum eius quod supererit, NOZ neobsahuje. Ra-
kuska civilistika ju vak uplatiuje aj na tuto formu zverenského nastupnictva per
analogiam k pravidlu, podla ktorého vecna surogacia nastupuje aj pri dovolenych
dispoziciach predného dedica;** porucitel v§ak vecnt surogaciu moze vylacit.”

Bezodplatné dispozicie: Inter vivos moze predny dedi¢ vec patriacu do dedi¢stva
scudzit aj bezodplatne. V pripade, ak by hlavnym tucelom jeho dispozicie bolo po-
$kodit zverenského nastupnika, moze tento v zmysle § 2909 NOZ po nastipeni sub-
stitu¢ného pripadu pozadovat nahradu $kody.* Uplatnenim naroku na nahradu
s$kody nie je dotknutd platnost dispozicie vykonanej prednym dedi¢om. Iba vo vyni-
mocnych pripadoch obzvlast zlomyselného konania predného dedica prichadza do
uvahy uplatnenie § 580 ods. 1 NOZ, ktory pravne ukony priec¢iace sa dobrym mra-
vom sankcionuje neplatnostou.”

Pre pripad smrti predny dedi¢ so zdedenym majetkom disponovat nemdze. Ak
bol substitu¢ny pripad vymedzeny okamihom smrti predného dedica, disponoval by
mortis causa uz s cudzou vecou,® pretoze okamihom smrti predného dedi¢a nado-
budne pozostalost zverensky nastupnik.

Dévodova sprava ako nedovolené uvadza iba dispozicie mortis causa, pretoze vy-
chadza z najcastejsieho pripadu, pre ktory sa zverenské nastupnictvo zvykne zriado-
vat — pre pripad smrti predného dedica. Poruditel vsak aj pri zverenskom néstupnic-
tve na zvy$ok moze substitu¢ny pripad vymedzit aj inou okolnostou. Vtedy musi pre
dispozicie, ktorych ticinky by mali nastat az po nastupeni substitucného pripadu, platit
to isté ako pre dispozicie pre pripad smrti.

5.2 Znovunadobudnutie scudzenej veci prednym dedicom

Osobitny problém predstavuju situacie, v ktorych predny dedic¢ inter vivos bezod-
platne scudzi vec z dedi¢stva, neskor ju vak opdt nadobudne. Stava sa vec po zno-
vuziskani volnym majetkom predného dedica, s ktorym moze disponovat pre pripad
smrti? V takychto pripadoch je vhodné rozlisovat medzi bezodplatnym a odplatnym
znovunadobudnutim.

32 Porov. OGH 80b 139/07k a RS0012225.

# K tomu aj BYDLINSKI, P. Offene Fragen der Substitution auf den Uberrest. In: Osterreichische
Notariatszeitung. 1988, ¢. 9, s. 245.

* Porov. OGH 50b 25,26/75 publikované v Osterreichische Notariatszeitung, 1977, ¢. 6, s. 90 - 91.

% Porov. WELSER, R. Befreite Vorerbschaft und ,,Loschungsklage“ des Nacherben. In: Osterreichische
Notariatszeitung, 1993, €. 7, s. 141 — 142.

% Porov. OGH 20b 508/96.
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a) Odpoved na polozent otazku je pomerne jednoducha v pripade, ak predny de-
di¢ vec scudzi bezodplatne a neskér nadobudne odplatne vynalozenim vlast-
nych prostriedkov. Vtedy na vratenie veci do substitu¢nej masy neexistuje do-
vod, pretoze predny dedic k jej ziskaniu vynalozil vlastné prostriedky.”

b) Ak vsak predny dedi¢ vec po bezodplatnom scudzeni opat nadobudne bezod-
platne (napriklad ak predny dedi¢ daruje vec patriacu do dedi¢stva a neskdr ju
po obdarovanom zdedi), mozno naopak argumentovat v prospech opdtovného
zaclenenia znovuziskanej veci do substitucnej masy. Uvedené pravidlo umoz-
nuje predist obchadzaniu ucelu zverenského nastupnictva takymi dispozicia-
mi predného dedica, ktorymi by sa tento scudzenim s cielom opédtovného na-
dobudnutia mohol snazit umelo vynat zdedeny majetok zo substitu¢nej masy
(napr. darovanie smrtelne chorému manzelovi, ktorého dedi¢om sa predny de-
di¢ zakratko stane - v takychto a podobnych pripadoch nemusi byt jednodu-
ché dokazat rozpor s dobrymi mravmi).*

Zaver

Podla vzoru ¢eskej pravnej upravy mozno odporucit zaradenie fideikomisarnej sub-
stitdcie aj do pripravovaného slovenského Ob¢ianskeho zakonnika, a to nielen z toho
dovodu, Ze spolu so véeobecnym ndhradnictvom (substitutio vugaris) roziruje dis-
pozi¢né moznosti porucitela. Svojim osobitym charakterom obohacuje pravny po-
riadok a vytvara predpoklady aj pre uplatnenie mimo dedi¢ského prava. Prikladom
je rakaska civilistika, ktora ustanovenia o fideikomisarnej substittcii uplatiuje ana-
logicky aj na nastupnictvo zalozené zmluvou.”

Bibliografia

APATHY, P. Fideikommissarische Substitution und Treuhand. In: OGRIS, W., RECHBER-
GER, W. (Hgg.). Geddchtnisschrift Herbert Hofmeister. Wien: Manz, 1966, s. 15 — 30. ISBN
3214061313.

BYDLINSKI, P. Offene Fragen der Substitution auf den Uberrest. Osterreichische Notariats-
zeitung. 1988, €. 9, s. 241 — 247. ISSN 0029-9340-1.

FIALA, R., DRAPAL, L. a kol. Obéansky zdkonik IV. Komentdf. Praha: C. H. Beck, 2015. ISBN
978-80-7400-570-1.

HOFMEISTER, H. Wiederkehr des familiengebundenen Liegenschaftseigentums? Erérte-
rungen zur Verbiicherung von ,,Besitznachfolgerechten und zur Theorie des ,,zeitllichen Ei-
gentums“. In: RECHBERGER, W. H., WELSER, R. (Hgg.). Festschrift fiir Winfried Kralik zum
65. Geburtstag. Wien: Manz, 1986, s. 377 — 406. ISBN 3214061097.

37 K tomu BYDLINSKI, P. ref. 34, s. 244 — 245.
3% K tomu BYDLINSKI, P. ref. 34, s. 242 a nasl.

3 K tomu bliz$ie KLENOVA, V. Darovanie, ,,zmluvn4 fideikomisdrna substitucia“ a ¢asovo obmedze-
né vlastnicke pravo. Prdvnik. 2019, ¢. 2, s. 182 - 200.

64



KLENOVA, V. Odkladacia podmienka (condicio suspensiva) a po¢iato¢né lehota (dies a quo)
v zavete podla obc¢anského zakonika ¢. 89/2012 Sb. Prdvnik. 2018, ¢. 1,s. 14 — 30. ISSN 0231-
6625.

KLENOVA, V. Darovanie, ,,zmluvna fideikomisarna substiticia“ a ¢asovo obmedzené vlast-
nicke pravo. Prdavnik. 2019, ¢. 2,'s. 182 - 200. ISSN 0231-6625.

KLETECKA, A. Ersatz- und Nacherbschaft. Wien: Manz, 1999. ISBN 3214008307.

KLETECKA, A. Die Drittwirkung des Nacherbrechts. Osterreichische Notariatszeitung. 2001,
¢.1,s.21 = 29. ISSN 0029-9340-1.

KOZIOL, H., BYDLINSKI, P, BOLLENBERGER, R. (Hgg.). Kurzkommentar zum ABGB.
5. Auflage. Wien: Verlag Osterreich, 2017. ISBN 978-3-7046-7664-1.

PETROV, J., VYTISK, M., BERAN, V. a kol. Obcansky zdkonik. Komentdr. Praha: C. H. Beck,
2017. ISBN 978-80-7400-653-1.

SVESTKA, J., DVORAK, J., FIALA, J. a kol. Obéansky zdkonik. Komentdf. Sv. IV. Praha: Wol-
ters Kluwer, 2014.

VALOVA, K., BAKOS, O. Fideikomisérna substitucia de lege ferenda. Stikromné prdvo. 2016,
¢.4,s.15-20. ISSN 1339-8652.

WELSER, R. Befreite Vorerbschaft und ,,Léschungsklage” des Nacherben. Osterreichische
Notariatszeitung. 1993, ¢. 7, s. 140 — 143. ISSN 0029-9340-1.

WELSER, R. Erbschaftskauf und fideikommissarische Substitution. Osterreichische Notari-
atszeitung. 2006, ¢. 3, 5. 65 — 70. ISSN 0029-9340-1.

65



Odkaz alternativnej pohladavky alebo odkaz
cudzej veci?

Legacy of an Alternative Claim or Legacy
of Somebody Else s Thing?

David Mauks

Katedra rimskeho a cirkevného prava, Pravnicka fakulta
Trnavskej univerzity v Trnave

Abstrakt: V pramenoch rimskeho prava najdeme niekolko fragmentov, ktoré hovoria o od-
kaze alternativnej pohladavky, teda o pripade, v ktorom porucitel v zavete zriadi odkaz, kto-
rého predmetom je jeho alternativna pohladavka a este saim nevie, ktoré plnenie skuto¢ne od
dlznika dostane. V niektorych fragmentoch zostane odkaz platny a odkazovnik dostane od-
kazané plnenie a v ostatnych fragmentoch nedostane odkazovnik ni¢. V prispevku' zodpo-
vieme, preco je to tak a ¢i existencia odkazu nezavisi od predmetu odkazu. Pojde skutoéne
o odkaz pohladavky, ako sa mdze na prvy pohlad zdat, alebo uz o odkaz cudzej veci, ktora
nebola nikdy vo vlastnictve porucitela?

KIucové slova: odkaz pohladavky, odkaz individualne urcenej veci, alternativna pohladavka,
justinianske Digesta, neplatnost odkazu v rimskom prave.

Abstract: In Roman law, several sources refer to the legacy of alternative claims. These claims
meant that a testator made a legacy in a testament, the subject of which was his alternative
claim, and he did not know which fulfillment he would receive from a debtor. According to
some sources, the legacy remained valid, and the legatee received the bequeath. According to
other sources, the legatee received nothing. In this paper, the authors tried to answer why it
was like that. Furthermore, he examined whether the existence of the legacy depended on its
object. Was that a legacy of a claim, as it may seem at first glance, or was it a legacy of some-
one else’s thing that had never been in the ownership of the testator?

Key Words: Legacy of a Claim, Legacy of a Thing, Alternaive Claim, Digest of Justinian, Va-
lidity of Legacy in Roman Law.

Uvod
Na zaklade kritického vykladu textov z justinianskych Digest* ma prispevok za ciel
poukazat na historické nepresnosti, ktoré sa spajaju so situaciou, v ktorej poruci-

0 JUDr. David Mauks. Prispevok je vystupom z projektu VEGA 1/0018/19: ,,Renesancia zabudnutych
a znovu obnovenych institiitov dedi¢ského prava na Slovensku*.

# Dalej uz len Digesta.
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tel zanecha v zavete odkaz, ktorého predmet mu vyplyva z jeho alternativnej po-
hladavky. V celych Digestach najdeme iba $tyri’ takéto situacie. Viacero autorov*
nespravne oznacuje, Ze vSetky 4 pramene sa vztahuju na odkaz alternativnej pohla-
davky. Podla nasho nazoru je pohladavka predmetom iba v 2 fragmentoch a vo zvys-
nych 2 ide o odkaz cudzej veci, ¢o vyplyva aj z toho, aké povinnosti z odkazu vyply-
vaju dedicovi po prijati dedi¢stva. AZ v neskorSsom obdobi niektori autori spravne
zacali rozliSovat medzi odkazom alternativnej pohladavky a odkazom individualne
urcenej veci z takejto alternativnej pohladavky.’

Damnacny odkaz (legatum per damnationem) je jednostranny ukon mortis causa,
ktorym porucitel prikazuje dedicovi, aby odkazovnikovi obstaral nejaku majetkova
hodnotu priamo z pozostalosti.® Predmetom odkazu mohla byt aj vec nehmotna,”
teda pohladavka. V rimskom prave existoval odkaz pohladavky v 3 podobach,® no
na ucely tohto prispevku sta¢i poukazat na podobu vo forme legatum nominis. Ve-
ritelom pohladavky bol porucitel a tento odkazal dant pohladavku odkazovnikovi.
Dedi¢ bol nasledne povinny postupit svoju zalobu odkazovnikovi®’ a poskytnut mu
vsetko potrebné k uspesnému sudnemu vymahaniu pohladavky."

Alternativny zavdzok alebo zavézok s plnenim uréenym alternativne mozeme cha-
rakterizovat ako druh neurcitych obligéacii, v ktorych je dovolené, aby z niekolkych
plneni danych na vyber, bolo splnené jedno ¢i druhé plnenie podla volby urcitej oso-
by (vo vécsine pripadov patrilo pravo volby dlznikovi). Obligacia nesmeruje k via-
cerym rozli¢nym plneniam, ale len k tomu, ktoré si opravnena strana vyberie."

Konkrétne tieto 4: Ulp. D. 30,75,3. Ulp. D. 30,75,4. Iul. D. 30,76 a Marcel. D. 31,50,1.

ARNDTS, L. U¢ebni kniha PANDEKT, 5. kniha. Praha: Pravnicka jednota, 1886. s. 278; UNGER, J.
Das osterreichische Erbrecht. Leipzig, 1864. s. 309; HAUSBOLD, CH. De legato nominis. Lip-
siae, 1793. s. 59; BOHACEK, M. Ademptio legati. Pfispévek k nauce o zruseni odkazu podle prdva
Fimského. Bratislava: PF UK, 1925, s. 114

Predov$etkym ASTOLFIL, R. Studi sulloggetto dei legati in diritto romano. Padova: Cedam, 1964.
.24 -29.

Predtym scasti aj BIONDI, B. Successione testamentaria e donazioni. 2. vydanie. Milano: Dott.
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1. Exegéza pramenov

D. 30,75,4 (Ulpianus 5 disputationum)

Proinde si Stichum legaverit, cum ille ei Stichum aut decem deberet, incerti actio lega-
tario adversus heredem competit, ut scripsit Iulianus libro trigesimo tertio digestorum,
per quam actionem compellat heredem experiri: et, si Stichum consecutus fuerit, prae-
stabit ei, si decem, nihil consequetur. secundum quod erit in arbitrio debitoris, an sit
legatarius is cui Stichus legatus est. [ Ak odkazal Sticha, ked mu dlznik dlhoval Sticha
alebo 10 (sesterciov), potom patri odkazovnikovi voci dedi¢ovi Zaloba na neurcité
plnenie (actio incerti), ako napisal Julian v 33. knihe Digest, a s touto zalobou nuti
dedica zalovat. Ak dedi¢ vysudi Sticha, musi ho odovzdat odkazovnikovi, ale ak
10 (sesterciov), odkazovnik nedostane ni¢. Takze bude zavisiet na dlznikovi, ¢i sa
osoba, ktorej bol odkazany Stichus, stane odkazovnikom]."

V prvom texte porucitel, ktorému dlznik dlhoval alternativne otroka Sticha alebo
10 sesterciov, odkazal odkazovnikovi z tejto alternativnej pohladavky otroka Sticha
(duae res sunt in obligatione, una in solutione).” Predtym, ako dlznik splnil svoju po-
vinnost a odovzdal vec porucitelovi, porucitel zomrel. Z daného textu gramatickym
vykladom vyplyva,' Ze predmetom odkazu nebola alternativna pohladavka ako ce-
lok, ale individudlne urcena vec," teda otrok Stichus.

V takomto pripade moze odkazovnik zalovat dedica prostrednictvom zaloby actio
ex testamento'® s intenciou znejicou na neurcité plnenie (actio incerti),"” aby tento
dedic¢ zaloval dlznika, ¢im ho odkazovnik nuti, aby dlznik plnil. Ak by odkazovnik
pouzil Zalobu na ur¢ité plnenie (certum) a pozadoval by priamo otroka Sticha, do-
pustil by sa tzv. pluris petitio, ¢o by viedlo k zamietnutiu Zaloby, pretoze by odkazov-
nik pozadoval viac ako to, na ¢o ma skutoc¢ne narok. Dedi¢ ako univerzalny sukce-

12 V3etky preklady autora z anglického prekladu WATSON, A. The Digest of Justinian. Volume 3.
Philadelphia: University of Pennsylvania Press, 1998 a KNUTEL, R., KUPISCH, B., RUFNER, T.,
SEILER, H. Corpus Iuris Civilis. Text und Ubersetzung. Band V: Digesten 28 - 34. Gemeinschaftlich
iibersetzt und herausgegeben. Heidelberg: C. F. Muller, 2012.

K tomu blizsie pozri REBRO, K., BLAHO, P. Rimske prdvo. 4. prepracované a doplnené vydanie.
Bratislava: Wolters Kluwer (Iura Edition), 2010, s. 360.

»Ak odkdzal Sticha...“v tomto pripade porucitel jasne formuloval predmet odkazu a ur¢il, Ze odka-
zovnikovi odkazuje iba otroka Sticha, ¢ize individualne urc¢ent vec.

Taktiez Astolfi spravne podotkol, Ze predmet odkazu bol viazany na alternativne urcend vec: ... leg-
hi una delle cose dovute alternativamente. Bliz$ie pozri ASTOLFL R. op. cit. v pozn. 5, s. 25.

VANCURA. J. op. cit. v pozn. 10, s. 518 - 519.
4 ASTOLFI, R. op. cit. v pozn. 5, s. 26.

[

Intencia zZalobnej formuly actio incerti znela na neurcité plnenie, ako predmet sa uvadzal obliga¢ny
zavazok, ktorého existenciu tvrdil Zalobca. Pred takouto intenciou bola umiestnend demonstratio,
v ktorej bol opisany pravny dovod vzniku néroku zalobcu. V danom pripade by islo o zriadenie
(damnaé¢ného) odkazu v prospech odkazovnika. K actio incerti blizsie pozri HEYROVSKY, L. Déji-
ny a system soukromého prdava fimského. 4. opravené vydani. Praha: Knihkupec C. K. Ceské univer-
sity J. Otto v Praze, 1910, s. 529 - 530.
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sor prijatim dedi¢stva'® vstapil do prav a povinnosti porucitela, preto pouzije actio in
personam," ktora povodne patrila porucitelovi a bude Ziadat plnenie z danej alterna-
tivnej obligacie. Pravo volby patrilo v danom pripade dlznikovi,* preto ak sa dlznik
rozhodne plnit otroka Sticha, dedi¢ je povinny odovzdat ho odkazovnikovi,?! ¢im si
splni svoju povinnost zo zavetu. Ak vSak bude dlznik plnit 10 sesterciov, odkazov-
nik nedostane ni¢, pretoze predmet odkazu znel na individualne uréenu vec, teda na
otroka Sticha a porucitel nemal na plnenie 10 sesterciov zZiadny obliga¢ny narok (ako
veritel z danej alternativnej pohladavky mal narok na to, aby dostal svoje plnenie, nie
na to, aby dostal konkrétnu vec z tohto plnenia, pretoze v predmetnom pripade mal
pravo vyberu dlznik).?? Ddlezitou je taktiez posledna veta*® uvedeného fragmentu,
pretoze sa uplatni vzdy, ked predmetom odkazu bola vec ur¢end individualne.

V rimskom prave bolo mozné odkazat aj vec cudziu,* teda taku, ktora v case
smrti porucitela nepatrila porucitelovi ani dedicovi. O odkaz cudzej veci i8lo aj
v Ulpidnovom texte, pretoze porucitel k Stichovi za Zivota nenadobudol vlastnicke
pravo, ale ocakaval jej nadobudnutie az v buducnosti. Za svojho Zivota bol porucitel
len veritefom danej pohladavky, z ktorej mu vyplyvalo pravo na plnenie Sticha alebo
10 sesterciov. V pripade odkazu cudzej veci, je odkazovnik opravneny ziadat dedica,
aby mu danu vec zaobstaral na vlastné naklady alebo aby odkazovnikovi vyplatil ob-
vykla cenu danej veci.® Aj uvedené tvrdenie Vanc¢uru sved¢i o tom, Ze predmetom
odkazu v danom texte nebola pohladavka (vyjadrena alternativne), ale individual-

!¢ Prostrednictvom adicie nadobudali pozostalost tzv. dobrovolni dedi¢ia (heredes voluntarii).
K tomu pozri blizsie KLENOVA, V. Praktikum z rimskeho prdva. Bratislava: Wolters Kluwer, 2016.
s. 71 - 72.

7 Nie je uvedené, aky zdvizok mali medzi sebou uzatvorené strany. Dedi¢ vSak bude moct Zalovat iba
alternativne, takze bude Ziadat bud otroka Sticha, alebo 10 sesterciov, nie je mozné, aby zaloval na
plnenie konkrétnej veci, pretoze by zhorsil poziciu dlznika a tymto mu odnal pravo volby. K tomu
pozri Tust. Inst. 4,6,33d.

'8 Vo vidsine pripadov patrilo pravo volby pri alternativnych pohladdvkach dlznikovi. Pozri napr.
Ulp. D. 18,25 pr.

19 Kedze ide o damna¢ny odkaz, Gai. Inst. 2, 204.
Dlznik odovzdanim predmetnej veci prevedie na dedi¢a vlastnicke pravo k predmetnej veci, ¢im
moze dedi¢ nésledne splnit odkaz, ktorym bol zatazeny. K splneniu odkazu pozri bliz§ie KASER,
M., KNUTEL, R. Rémisches Privatrecht. 17. Auflage. Mnichov: C. H. Beck, 2003, s. 447 — 448.

2 ASTOLFL R. op. cit. v pozn. 5, s. 25.
»Takze, bude zavisiet od dlznika, ¢i osoba, ktorej bol odkdzany Stichus, sa stane odkazovnikom.“

22 Gai. Inst. 2, 202.

Taktiez napr. pripad Ulp. D. 30, 39, 3. Porucitel odkazal pozemok odkazovnikovi formou vindi-
ka¢ného odkazu, ktory od niekoho kupil, ale vec nebola porucitelovi ani dedicovi este odovzdana
(nedoslo k prevodu vlastnickeho prava). V danom pripade sa kvoli senatusconsultum Neronianum
(pozri Gai. Inst. 2, 197) vindika¢ny odkaz konvertoval na odkaz damnaény a dedi¢ bol niteny
posttpit Zalobu z kipy odkazovnikovi. K pripadu blizsie pozri KLENOVA, V. op. cit. v pozn. 19,
5.93 - 95.

K odkazu cudzej veci v su¢asnom rakaskom prave pozri WELSER, R. Das Legat einer fremden
Sache. In: Osterreichische Notariatszeitung. 1994, ¢. 9,s. 197 - 204.

2 VANCURA. J. op. cit. v pozn. 10, s. 519.

o
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ne urcena vec, kedze odkazovnik mohol opravnene nutit dedica (prostrednictvom
zaloby na neurcité plnenie), aby zaloval dlznika na splnenie alternativneho zavazku.
Pri odkaze pohladavky, nam nikde z pramenov takéto opravnenie odkazovnika ne-
vyplyva, a preto mozeme vylucit, Ze iSlo o odkaz pohladavky.

D. 30,75,3 (Ulpianus 5 disputationum)

Si quis ita stipulatus: ,Stichum aut decem, utrum ego velim“ legaverit quod ei debe-
batur, tenebitur heres eius, ut praestet legatario actionem electionem habituro, utrum
Stichum an decem persequi malit [Ked si niekto nechal takto slubit: ,,Sticha alebo
10 (sesterciov), ¢okolvek z nich dvoch chcem® a odkézal to, ¢co mu bolo dlhované,
bude jeho dedi¢ povinny postupit (svoju) zalobu odkazovnikovi, ktory nasledne
bude mat na vyber Zalobou pozadovat bud’ Sticha, alebo 10 (sesterciov)].

V danom fragmente Ulpian piSe o situdcii, v ktorej porucitel mal alternativne sla-
beného (bola uzatvorena stipulacia® v prospech poruditela) otroka Sticha alebo
10 sesterciov, ale v tomto pripade pravo volby patrilo porucitelovi.

Porucitel odkazal celt svoju alternativnu pohladavku odkazovnikovi.”” Na dedi-
¢a, ako na univerzalneho néastupcu, prejde smrtou porucitela aj pravo volby z danej
alternativnej pohladavky. KedZe bola odkazana alternativna pohladavka ako celok
a nielen individualne urcita vec (dedic by z danej pohladavky nikdy nemal ziadnu
vyhodu, preto postupil svoju zalobu odkazovnikovi. Ak by bola odkazana individu-
alne urcend vec a dlznik by plnil plnenie, ktoré odkazané nebolo, predmetné plnenie
by si mohol dedi¢ ponechat, ale kedZe bola odkazana cela alternativna pohladavka,
odkazovnikovi patri plnenie, ktoré si sam urci), dedi¢ postupi svoju zalobu® (actio
ex stipulatu) odkazovnikovi, na ktorého sa zaroven prenesie aj pravo volby.* Iust.
Inst. 2,20,21 taktiez sved¢i o tom, ze predmetom odkazu je pohladavka ako celok,
kedZe sa uplatni nasledovny postup, v ktorom dedi¢ musi postupit svoje zaloby od-
kazovnikovi. Ak by bola predmetom odkazu individudlne uréena vec, nie je dévod,
aby dedi¢ postupoval svoju zalobu odkazovnikovi a predmetnt vec by sam nevymo-
hol v sidnom spore a az nasledne previedol vlastnicke pravo k predmetu odkazu tak
ako v Ulp. D. 30,75,4. To, ze v danom pripade mal pravo vyberu porucitel, je taktiez
irelevantné, pretoze toto opravnenie sa smrtou porucitela prenieslo na dedica a nie
automaticky na odkazovnika. Taktiez fakt, Ze text je od rovnakého autora ako pred-

# K stipulacii pozri bliz$ie BLAHO, P, HARAMIA, I, ZIDLICKA, M. Zdklady rimskeho prava. Brati-
slava: Vydavatelské oddelenie Pravnickej fakulty UK, 1997, s. 335.

» Dané vyplyva aj zo samotného textu: ,,... a odkdzal to, co mu bolo dlhované..., predmet odkazu je
formulovany na celé plnenie, nielen na individudlne urcenu vec.

% ASTOLFL R. op. cit. v pozn. 5, s. 22.
Klasické rimske pravo nepoznalo postipenie pohladavky, najcastejsie sa takéto konanie nahradzalo
pravnym tkonom v zmysle postipenia zaloby. A to tak, Ze veritel (v danom pripade dedi¢) splno-
mocnil tretiu osobu (odkazovnika) na podanie Zaloby v danej veci, ale zastupca si mohol vysudené
ponechat, tzv. mandatum ad agendum in rem suam. K tomu pozri bliz§ie: REBRO, K., BLAHO, P.
op. cit. v pozn. 13, s. 348 — 349.

¥ ASTOLFL, R. op. cit. v pozn. 5, s. 25.
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chadzajuci a uplatiuje sa iny postup, svedci o tom, ze nemoze ist o rovnaky predmet
odkazu.

D. 31,50,1 (Marcellus 28 digestorum)

Si Titius mihi Stichum aut decem debeat et legavero tibi Stichum quem mihi debet, pla-
cet exstingui legatum decem solutis: et si diversis alii decem, alii Stichus legatus fuerit,
ex eventu solutionis legatum valet [Ak mi Titius dlhuje Sticha alebo 10 (sesterciov)
a ja ti odkazem Sticha, ktorého mi on dlhuje, znamena to, ze ak sa zaplati 10, odkaz
zanikne. A ak budu odkazy zriadené pre dvoch odlisnych ludi, 10 (sesterciov) jed-
nému odkazovnikovi, a otrok druhému, bude platny iba ten z odkazov, ktorého pl-
nenie si dlznik zvoli].

V prvej ¢asti Marcellovho textu ide o odkaz individudlne urcenej veci, ¢o opit vy-
plyva aj z doslovného znenia textu.”® Porucitel vystupuje v postaveni veritela a Titius
je jeho dlznikom. Predmetom ich vztahu je alternativny zavazok, ktory zanikne spl-
nenim bud Sticha (ma sa na mysli prevodom vlastnickeho prava k otrokovi Sticho-
vi), alebo 10 sesterciov. Porucitel zriadil v zavete odkaz, ktory znel na Sticha z dané-
ho alternativneho zaviazku. Odkaz bol zriadeny pred splnenim dlhu dlznikom a este
sa nevedelo, ktoré alternativne plnenie sa skuto¢ne bude aj plnit. Ak by sa dlznik roz-
hodol plnit prvii moznost, ¢ize otroka Sticha, odkaz by zostal v platnosti a dedi¢ by
bol povinny, potom ako by Titius splnil svoj dlh, daného otroka odovzdat odkazov-
nikovi, a tym si splnil svoju povinnost zo zavetu. Ale ak sa dlznik rozhodne, Ze bude
plnit 10 sesterciov, odkaz zanikne a odkazovnik nedostane ni¢, pretoze predmet od-
kazu (odkaz individudlne urcenej veci) znel iba na otroka Sticha a odkazovnik nema
ziadny pravny ndrok na 10 sesterciov.’’ Ide teda o rovnaky pripad ako v uvedenom
Ulp. D. 30,75,4.

Rovnaky postup sa uplatni, aj ked budu zriadené 2 odkazy pre dve odlisné osoby.
10 sesterciov bude odkazanych jednému odkazovnikovi a otrok Stichus druhému,
platnym ostane iba odkaz tej veci, ktoru bude dlznik skuto¢ne plnit.*> Preto nemdze
ist o odkaz pohladavky ako v Iul. D. 30,76 (pozri nizie), pretoze dedic nie je povinny
zaplatit druhému odkazovnikovi Ziadnu protihodnotu ani zaobstarat predmet od-
kazu odkazovnikovi na vlastné ndklady. Vysledne tak v pripadoch, ked je odkazana
individualne urcena vec z alternativnej pohladavky a pravo vyberu ma dlznik, prave
tento rozhoduje o tom, ¢i dany odkaz zostane v platnosti, popripade, ktora osoba sa
stane odkazovnikom a ziska skuto¢ne aj predmet odkazu.

Bohacek vsak oponuje a tvrdi, ze v prvom pripade (ked bol urceny iba jeden od-
kazovnik) predmetom odkazu bola pohladavka a nie vec.” Je tiez toho nazoru, ze

% ,..ajati odkdzem Sticha... .
# BIONDI, B. op. cit. v pozn. 5, s. 448.
% ASTOLFL R. op. cit. v pozn. 5, s. 27.

31 To potvrzuje, Ze predmétem odkazu bylo tu nomen, trebas by se z formulace juristovi tak nezddlo.“
BOHACEK, M. op. cit. v pozn. 4, s. 114.
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v danom texte ide o tacitné odvolanie odkazu* a plnenim jedného plnenia z alterna-
tivneho zavazku zanika aj predmet odkazu, kedze pohladavka splnenim vzdy zani-
ka. V druhom pripade, kde boli zriadené odkazy pre dvoch roznych odkazovnikov,
Bohacek pise, ze iba jeden z tychto odkazov je odkazom pohladavky a az skutocnym
plnenim dlznika sa zisti, ktory z odkazov je odkazom pohladavky a tomuto odkazov-
nikovi bude dedi¢ povinny skuto¢ne aj plnit.** Druhému odkazovnikovi, ktory ne-
dostal odkazané plnenie, podla Bohacka zostane nedotknuty narok na aestimatio®
predmetu odkazu. Konkrétnejsie a hlbsie argumenty uz nepredklada a uvadza len
pramene: Ulp. D. 30,75,4 a Iul. D. 30,76.

Argumentacia, ktort predstavil Bohacek, nie je velmi presved¢iva. To, Ze automa-
ticky pri zaniku odkazanej pohladavky za Zivota porucitela ide o tacitné odvolanie
odkazu, sme uz popreli.*”’” Takisto tvrdenie, ze predmet odkazu je neurcity a az sku-
toénym plnenim dlznika sa zisti, ktory odkaz znel na odkaz pohladavky, je nepodlo-
zené, pretoze nikde v pramenoch nemame uvedené, Ze je mozné zriadit odkaz, kto-
ry je pri zriadeni neurcity a Vancura tvrdi, ze odkaz musi byt dostato¢ne urcity po
celd dobu.*® Ze sa m4 druhému odkazovnikovi poskytntit ndhradné plnenie, je tak-
tiez tvrdenie nepodlozené, pretoze v danom texte sa to vyslovne nespomina, tak ako
v Iul. D. 30,76 (pozri text nizsie), a nie je mozné pouzit jeden pramen na doplnenie
textu iného pramena od iného autora.

Argumentacia danymi pramenmi je taktiez nespravna, pretoze sa v nich uplatnuje
iny postup. V Ulp. D. 30,75,4 ide o odkaz veci a odkazovnik ma pravo iba na plne-
nie otroka Sticha. Ak by dlznik plnil 10 sesterciov, odkazovnik nedostane nic (... ni-
hil consequetur...), ani realnu hodnotu veci a ani Ziadne iné protiplnenie. Zatial ¢o
v Iul. D. 30,76 ide o odkaz alternativnej pohladavky ako celku, a preto vzdy jedna
osoba ma vyslovne narok na hodnotu veci, k tomu vs$ak pozri text nizsie. Celkovo
Bohackove tvrdenia, ze v konkrétnom texte ide o odkaz pohladavky su uz viac-me-
nej prekonané.”

Poslednym textom, ktory hovori o ,,odkaze alternativnej pohladavky“ zachova-
nom v Digestach, je nasledujuci text pravnika Juliana.

32 Podla Bohacka ide o tacitné odvolanie odkazu pohladavky vzdy, ked dand pohladavka zanikne za
zivota poruditela a je jedno ako a z akého dévodu. Pozri BOHACEK, M. op. cit. v pozn. 4, s. 117.
Uvedené je vSak v rozpore s Gai. Inst. 2, 198, kde sa pise o situdcii, ked porucitel odkazal vec,
ktort neskor scudzil a stratil k nej vlastnicke pravo (dané mézeme analogicky pouzit aj na odkaz
pohladavky). Podla Gaia odkaz zanik4 iba podla vacsiny pravnikov (takZze urcite sa tak nedeje au-
tomaticky ako uvadza Bohdcek) a sam Gaius k tomu nezaujal jasné stanovisko. Pramene, v ktorych
néjdeme tento mensinovy ndzor, su napr. tieto: Ulp. D. 32,11,13 ¢i Ulp. D. 34,4,31,3.

33 BOHACEK, M. op. cit. v pozn. 4, s. 114.

* Skuto¢nd hodnota veci, doslovne: aestimatio litis. K tomu pozri bliz§ie ARNDTS, L. op. cit.
vpozn. 11,s.15-19.

» Pozriv pozn. 34.
3 VANCURA. J. op. cit. v pozn. 10, s. 518.
7 BIONDI, B. op. cit. v pozn. 5, s. 448.



D. 30,76 (Iulianus 34 digestorum)

Quod si quis Stichum aut Pamphilum stipulatus Sempronio Stichum legasset, Maevio
Pamphilum, oneratus heres intellegitur, ut necesse habeat alteri actionem suam, alteri
aestimationem Stichi aut Pamphili dare (Ak v$ak mal niekto slubeného Sticha alebo
Pamphila a odkazal Sticha Semproniovi a Pamphila Maeviovi, znamena to, Ze dedi¢
bude povinny dat jednému odkazovnikovi svoju zalobu a druhému hodnotu Sticha
alebo Pamphilia).

V tomto pripade porucitel odkazal dvoch otrokov dvom odli$nym osobam, kto-
rych mu dlhoval jeho dlZnik alternativne. Dedi¢ bude povinny jednému odkazovni-
kovi odovzdat otroka (v pripade, ze uz bol dedi¢ovi od dlznika odovzdany), ktorého
mu dlZnik splnil, resp. postuapit zalobu po porucitelovi® (tak ako v Ulp. D. 30,75,3)
a druhému odkazovnikovi odovzdat hodnotu*' daného otroka.

Kvoli uvedenému mézeme tvrdit, Ze ide o odkaz pohladavky, pretoze sa ma pl-
nit obom odkazovnikom a nie iba jednému. Keby islo o odkaz individualne urce-
nej veci, vysledok by bol taky, ze odkazovnikom by sa stala iba ta osoba, ktora mala
zriadeny odkaz na otroka, ktorého by si dlznik vybral, Ze chce plnit. Odkaz druhému
odkazovnikovi by bol neplatny a odkazovnik by nedostal ni¢, tak ako v druhej casti
textu Marcel. D. 31,50,1.

V Rime sa neuplatnil postup, v zmysle ktorého by vsetci spoluodkazovnici nado-
budali odkaz spolu podla vysky svojich podielov* (ako pri odkaze v indika¢nom),*
ale osoba zatazena odkazom vzdy plnila pohladavku iba jednému odkazovnikovi,
ostatni spoluodkazovnici mali len nérok na zaplatenie penaznej hodnoty pohladav-
ky.** O tom, ze ide o spravne rozhodnutie, sved¢i aj text pravnika Gaia,* ktory pise,
ze pokial ide o damnacny typ odkazu* (popripade typ odkazu sinendi modo," ale
podla Vanc¢uru je tolen podtyp damnacného odkazu*®) zriadeny formou rozlu¢nou
(disiunctim), dlhuje sa kazdému odkazovnikovi vec celd.* V danom pripade vsak nie

3 Aj dané sveddi o tom, Ze predmetom odkazu bola pohladavka, kedZe sa uplatiiuje postup, v ktorom

sa postupuje zaloba. Iul. D. 30,105.
Tust. Inst. 2,20,21.

Aestimatio litis.

HEYROVSKY, L. op. cit. v pozn. 17, s. 1174.
Blizsie pozri Gai. Inst. 2, 199.
HEYROVSKY, L. op. cit. v pozn. 17, s. 1174.
# Gai. Inst. 2, 205.

4.

4

S

4

4

)

=

Odkaz pohladavky nebolo mozné zriadit vindika¢nym odkazom, vyplyva to zo samotného pred-
metu odkazu pohladavky. K druhom odkazu s ohladom na predmet odkazu blizsie pozri LON-
GCHAMPS DE BERIER, E Law of Succession. Roman Legal Framework and Comparative Law Per-
spective. Warszawa: Wolters Kluwer, 2011, s. 194 - 198.

Gai. Inst. 2, 209. KASER, M., KNUTEL, R. op. cit. v pozn. 21, s. 446.
VANCURA. J. op. cit. v pozn. 10, 5. 513.

4

i)

4

3

4

&

Zaviselo od doslovnej formuldcie odkazu. Ak porucitel zanechal odkaz damnacny formou (disiunc-
tim) rozlu¢nou (ako v danom pripade, Zze Semproniovi odkazal otroka Sticha a Maeviovi otroka
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je fyzicky mozné, aby mal kazdy z odkazovnikov vec celd. A tak ako uvadza aj Gaius,
dedi¢ je povinny jednému odkazovnikovi poskytnut danu vec vcelku (toho otroka,
ktorého bude dlznik plnit), popripade, ak dlznik este neplnil ni¢, postupit odkazov-
nikovi svoju zalobu z danej alternativnej pohladavky a druhému odkazovnikovi po-
skytnut (peniaznu) hodnotu veci tak, aby boli uspokojeni obaja odkazovnici.

Podla Astolfiho® niektori autori (predovsetkym Ferrini) si myslia, Ze dolezitym
pre posudenie, ¢i odkazovnik niec¢o dostane, je typ odkazu (ma sa na mysli odkaz
damnacny, vindikacny, sinendi modo alebo per praeceptionem'). Podla tejto mien-
ky, ak by islo o odkaz damnacny, dedi¢ je vzdy povinny zaobstarat predmet odkazu,
nedbajuc na to, ktoré plnenie bude dlznik skuto¢ne aj plnit (ak boli odkazovnici via-
ceri, vzdy dostanu predmet odkazu obaja) a iba ak by ilo o odkaz typu sinendi modo,
bude dolezité skiimat, ktoré plnenie bude dlznik skuto¢ne aj plnit. S uvedenym si do-
volime nesthlasit, pretoze odkazom typu sinendi modo nie je mozné odkazat vec cu-
dziu.”? A vec z alternativnej pohladavky sa stile povazuje za cudziu vec, pretoze este
nie je v majetku porucitela a ani dedica, preto mozeme tvrdit, Ze v danych pripadoch
je typ odkazu irelevantny.”

Pri problematike odkazu alternativnej pohladavky niektori autori** casto ne-
spravne uvadzaju aj nasledujuci fragment od pravnika Julidna. Na prvy pohlad sa
moze zdat, Ze ide o odkaz alternativnej pohladavky, no v skuto¢nosti ide ,,len” o od-
kaz pohladavky, a to pohladavky solidarnej> (v starSej literatdre tiez oznac¢ovanej
ako pohladavky korredlnej*).

D. 30,82,5 (Iulianus 33 digestorum)

Qui Gaium et Lucium eiusdem pecuniae reos habebat si ita legaverit: ,quod mihi Ga-
ius debet, id heres meus Sempronio damnas esto dare: quod mihi Lucius debet, id heres
meus Maevio damnas esto dare’, eam condicionem heredis sui constituit, ut is necesse
habeat alteri actiones suas, alteri litis aestimationem praestare. si tamen vivus testator
Gaio acceptum fecit, necesse est, ut Sempronii et Maevii legatum inutile sit (Ak niekto,
komu Gaius a Lucius solidarne dlhovali ur¢itt sumu penazi, takto odkazal: ,,To, ¢o mi

Pamphila), platil vzdy dany postup. Ak by bol dany odkaz zanechany formou (coniunctim) zluce-
nou (napr. odkazujem Maeviovi a Semproniovi otroka Sticha), odkazovnikom by sa dlhovala vec
podla vysky ich podielov. Blizsie k formulacii damna¢ného odkazu pozri Gai. Inst. 2, 205. a Tust.
Inst. 2,20,8.

%0 ASTOLFL R. op. cit. v pozn. 5, s. 28.
K typom odkazu pozri blizsie: LONGCHAMPS DE BERIER, E. op. cit. v pozn. 46, s. 194 — 198.

52 Gai. Inst. 2, 210.
LONGCHAMPS DE BERIER, E. op. cit. v pozn. 46, s. 197.

> ASTOLFL R. op. cit. v pozn. 6, s. 28.
** Napr. UNGER, J. op. cit. v pozn. 4, s. 309; HAUSBOLD, CH. op. cit. v pozn. 4, s. 59 a nasl.

% K soliddrnej pohladavke v rimskom préve pozri blizsie REBRO, K., BLAHO, P. op. cit. v pozn. 13,
S. 346 — 348.

% UNGER, J. op. cit. v pozn. 4, s. 309; BOHACEK, M. op. cit. v pozn. 4, s. 114.
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dlhuje Gaius, to nech je moj dedi¢ povinny dat Semproniovi; to, ¢o mi dlhuje Lucius,
to nech je moj dedi¢ povinny dat Maeviovi,“ tak dedicovi zadovazil taku poziciu, ze
jednému musi postupit svoje zaloby, druhému plnit odhadovant hodnotu sporu.”
Ak vsak porucitel za Zivota odpustil dlh Gaiovi formou akcepcilécie, tak z toho ne-
vyhnutne vyplyva, Ze odkaz v prospech Sempronia a Maevia je neplatny).*

O alternativnu pohladavku nemoze ist, pretoze veritelovi nie je dlhované ziadne
alternativne plnenie, ale len jedno ur¢ité plnenie od dvoch solidarnych dlznikov. Ak
by i8lo o zavazok deleny, pohladavka by bola postipena kazdému z odkazovnikov na
zaklade velkosti ich podielov. A ak by i$lo o zavdzok kumulativny, akcepcilaciou by
sa dlh odpustil iba jednému z dlznikov, nie v§ak automaticky vsetkym.>

Porucitel mal dvoch solidarnych dlznikov, Gaia a Lucia, z jednej pohladavky, kto-
ra znela na urcitu sumu penazi. Zriadil odkaz pohladavky v prospech Sempronia
a Maevia na cely predmet pohladavky slovami: to, ¢o mu dlhoval Gaius, to bol jeho
dedi¢ povinny dat Semproniovi a to, ¢o mu dlhoval Lucius, to bol jeho dedi¢ povinny
dat Maeviovi. Takéto ustanovenie malo za nasledok, Ze porucitel odkazal dvom od-
kazovnikom (Semproniovi a Maeviovi) rovnaky predmet odkazu v rovnakych die-
loch. Dedi¢ bol povinny jednému odkazovnikovi posttpit svoju zalobu® a druhému
zaplatit hodnotu veci. Aj spomenuty postup nam dokazuje, ze predmetom odkazu
v Ulp. D. 30,75,3 avIul. D. 30,76 bola pohladavka a nie individualne urcenad vec, pre-
toZe pravo na celé plnenie prinalezalo odkazovnikovi, nielen na individualne urce-
nu vec. Rovnako ak boli odkazovnikmi dve odli$né osoby, plnit sa ma obom, pretoze
ide o odkaz pohladavky a obidvaja odkazovnici maju pravny narok na plnenie. To, Ze
jednému sa postupi zaloba a druhému sa vyplati hodnota sporu, vyplyva z toho, ze
odkaz bol zriadeny formou damna¢ného odkazu. Poslednd veta nam hovori o tom,
ze pohladavka bola solidarna, teda ak by porucitel za zivota odpustil dlh jednému
z dlznikov, automaticky by ho odpustil aj druhému dlznikovi,* takze obidva odkazy
by boli neplatné, pretoze by uz neexistoval predmet odkazu.®

Zaver

Exegézou klasickych rimskych textov sme ukazali, Ze porucitel mohol odkézat svoju
alternativnu pohladavku ako celok alebo len konkrétny predmet z danej pohladavky.
Bolo velmi dolezité spravne urcit, ¢o presne chcel porucitel odkazat (predovsetkym
posudit slovd, ktoré porucitel pri zriadeni odkazu pouzil, ale nemenej doélezitym

%7 To znamend: To, ¢o mozno ziskat uplatnenim spomenutych zalob.
%% Prelozila Veronika Klenova.

** ASTOLFL R. op. cit. v pozn. 5, s. 23.

€ Tust. Inst. 2,20,21. Tak, ako aj v Ulp. D. 30,75,3.

¢t Ulp. D. 46,4,13,7 a Ulp. D. 46,4,16,1. K tomu blizsie pozri KLENOVA, V. Darovanie s prikazom
v rimskom prdve. Praha: Leges, 2019, s. 34.

& BOHACEK, M. op. cit. v pozn. 4, s. 114.
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bolo skiimat aj skuto¢nu volu porucitela®), pretoze to malo odli$né nasledky vzhla-
dom na povinnosti dedica, ale predovSetkym na opravnenia odkazovnika. Ak bola
predmetom odkazu individualne urcena vec (Ulp. D. 30,75,4 a Marcel. D. 31,50,1),
odkazovnik mal vzdy narok iba na tato konkrétnu vec. Popripade, ak bol odkaz zria-
deny pre viacerych odkazovnikov, odkaz zostal v platnosti iba pre toho odkazovni-
ka, ktorého odkazany predmet dedi¢ aj skuto¢ne od dlznika vymohol. Ale ak bola
odkazana alternativna pohladavka (Ulp. D. 30,75,3 a Iul. D. 30,76), odkazovnik mal
vzdy narok na celé plnenie z danej pohladavky a bolo irelevantné, ktoré plnenie dlz-
nik skutoc¢ne aj plnil, pretoze odkazovnik vzdy nejaky predmet z danej alternativnej
pohladavky ako odkaz ziskal. Ak bol takyto odkaz zriadeny pre viacerych odkazov-
nikov, jednému bol povinny dedi¢ postupit svoju zalobu a druhému bol dedi¢ povin-
ny vyplatit skuto¢na hodnotu veci. Nazory niektorych autorov, ktori tvrdili, Ze je do-
lezity typ odkazu, st irelevantné, pretoze jedinym podstatnym v danych pripadoch
bolo spravne urcit predmet odkazu.®
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Zavety cirkevnych hodnostarov
Banskobystrickej diecézy vo svetle kanonickych
vizitacii a protokolu hodnoverného miesta

Testaments of Ecclesiastical Dignitaries
of the Diocese of Banska Bystrica in the Light
of the Canonical Visitations and the Protocol
of the Place of Authentification

Zuzana Mickova

Katedra dejin statu a prava, Pravnickd fakulta Univerzity Mateja Bela
v Banskej Bystrici

Abstrakt: V predkladanom prispevku sa autorka' venuje problematike testamentarneho
prava kanonikov novovzniknutej kapituly Banskobystrickej diecézy v zavere 18. storocia. Au-
torka sa zameriava na moznosti kanonikov spisat zavet, ¢i na dalsi postup delenia pozosta-
losti zomrelého kanonika v pripade, ak k spisaniu zavetu nedoslo. Informédcie Cerpa z vizi-
ta¢nych protokolov obsahujucich pre ¢lenov kapituly zavdzné normy - Statuty. V kratkosti
analyzuje aj zavet prvého banskobystrického biskupa Frantiska Berchtolda, ktorého odpis sa
so vSetkymi nalezitostami nachadza v protokole hodnoverného miesta z rokov 1780 — 1795,
uloZzenom v banskobystrickom diecéznom archive.

Klucové slova: Banska Bystrica, kapitula, zavet (testament), kanonik, novovek, testamentar-
ne pravo, dedi¢ské pravo.

Abstract: In the presented paper, the author deals with the testamentary law of canons in the
newly established Chapter of the diocese of Banska Bystrica, at the end of the 18" century.
The author focuses on the right of canons to write a testament. She analyses the further pro-
cedure of dividing the estates of the deceased canons if testament lacked. The fundamental
sources of information were the visitation protocols containing binding standards - statutes
for chapter members. The author briefly analyses the testament of the first Bishop of the Dio-
cese of Banska Bystrica, Franti$ek Berchtold. The copy is in the Diocese of Banska Bystrica
Archives (see the protocol of a credible place from 1780 - 1795).

Key Words: Banska Bystrica, Chapter, Testament, Canon, Modern Era, Testamentary Law;
Inheritance Law.

! Mgr. Zuzana Mickovd, PhD. Predkladany prispevok je vystupom grantového projektu VEGA
¢. 1/0619/21 Hodnoty v prave.
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Uvod

Testamentarne (zavetné) pravo bolo uhorskym klérom na vsetkych arovniach uplat-
nované od stredoveku’ a zriadovat zavet cirkevnym osobam odporuca aj v sucas-
nosti. Vyvoj tohto prava dosial nie je podrobnejsie spracovany,’ a tak si predklada-
ny prispevok kladie za ciel osvetlit aspont malu cast z tejto problematiky. Prispevok
nema ambiciu vyvodit k danej téme vSeobecny zéaver, ale ¢itatelovi ma priblizit stav
danej problematiky v ur¢itom case - t. j. v zavere 18. storocia, ¢o je obdobie jozefin-
skych cirkevnych reforiem a v ur¢itom geografickom priestore, teda v Banskej Bystri-
ci, ktora sa od roku 1776 stala sidlom novokonstituovaného biskupstva, s potrebnym
duchovno-administrativinym aparatom. V nasom pripade sa centrom zdujmu sta-
li moznosti vykonania zavetu prvej generacie kanonikov Banskobystrickej kapituly
a stru¢ny ndhlad na zavet prvého banskobystrického biskupa Frantiska Berchtolda.

1. Zalozenie Banskobystrickej diecézy a preposstva
v Banskej Bystrici

K aktu dismembracie Ostrihomskej arcidiecézy doslo 13. marca v roku 1776, ked Pa-
pez Pius VI. vyhovel ziadosti, resp. navrhu Marie Terézie a v papezskej bule Regalium
principum vyslovil suhlas, ze na zemi Ostrihomskej arcidiecézy vzniknu tri nové
diecézy, a to v Banskej Bystrici, Roznave a Spisskej Kapitule.* Zaroven s Banskobys-
trickou diecézou bolo spominanou bulou zriadené taktiez preposstvo, ktorého su-
¢astou bola kapitula - zbor kanonikov pri katedralnom kostole. Kapitula sa sklada-
la zo $iestich ¢lenov: velpreposta, lektora, kantora, kustéda a dvoch kanonikov bez
hodnosti.> Kanonikov menovala sama panovnicka.® P6vodne bolo menovanie ka-
nonikov v Uhorsku v kompetencii biskupov, no na zaklade listiny breve, v ktorom
Papez Klement XIII. udelil Marii Terézii a jej potomkom titul ,Rex Apostolicus,“ si
uvedené pravo v kombinacii s patronatnym pravom uhorskych kralov a myslienka-
mi jozefinizmu prisvojila.” Pravo mala panovnicka v kone¢nom désledku potvrdené
i papezom v spominanej bule Regalium principum.?

)

NEMES, J. Biskupi a zavety uhorského duchovenstva v stredoveku. Studia historica Nitriensia. 2020,
roc¢. 24, ¢. 2, 8. 322.

w

Podrobnejsie sa danej problematike v sucasnosti venuje Jaroslav Neme$, Miroslav Glejtek, Janka
Hri¢ovska a v $irSom kontexte Adriana Svecovd a ini.

-

KONIAROVA, A. Dejiny Banskobystrickej diecézy v 18. a 19. storo¢i. Badin: Knazsky semindr Fran-
tiska Xaverského, 2002, s. 41 - 42.

Tamtiez, s. 41 — 42.

w

o

K otazke patronatneho prava pozri blizsie TOMKO, J. Zriadenie Spisskej, Banskobystrickej a Roztiav-
skej diecézy a krdlovské patrondtne prdavo v Uhorsku. Spisska Kapitula — Spisské Podhradie, 1995.

~

TOMKQO, J. Zriadenie Spisskej, Banskobystrickej a RozZriavskej diecézy a krdlovské patrondtne prdavo
v Uhorsku. Spisska Kapitula — Spi§ské Podhradie, 1995. s. 33 - 34.

®

Uryvok z papezskej buly Regalium principum § 5: ,,Okrem toho takym istym sposobom Mdrii Teré-
zii, apostolskej kralovnej, aj jej krdalovskym ndstupcom v spominanom krdlovstve apostolskou mocou
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Na zabezpecenie ludskych a ekonomickych zdrojov novovzniknutej kapituly boli
vyuzité v oboch sférach kapacity, ktoré sa uvolnili po zruseni Spolo¢nosti Jezisovej.

Do konca roka boli kanonikaty obsadené najmé byvalymi jezuitmi a zakladnym
hospodarskym zazemim biskupstva a kapituly sa zase stali byvalé jezuitské majetky.

Prvym banskobystrickym biskupom sa stal grof Frantisek Berchtold z Uher¢ic,
od roku 1780 tajny radca Jozefa II., do znac¢nej miery zastanca jeho reforiem, a ako
vyplyva aj z jeho zavetu rozhladeny a vzdelany muz, ktorému naozaj zalezalo na bu-
dovani diecézy. Svoje vzdelanie v humanitnych vedach zacal ziskavat na gymnaziu
v Trnave. Taktiez $tudoval filozofiu na viedenskom Pazméneu a teoldgiu v Rime. Ne-
skor bol menovany za ostrihomského kanonika (1758) a tekovského archidiakona.
Posobil aj na akademickej pdde. V roku 1761 bol po zruseni Spolo¢nosti Jezisovej
dokonca vymenovany za prvého rektora Pazmanea vo Viedni (funkciu zastaval iba
niekolko dni, lebo kolégium bolo vzapati zrusené; ako delegat Ostrihomskej kapituly
sa v8ak zasluzil o jeho neskorsie obnovenie). V roku 1766 bol vyvoleny za titularne-
ho biskupa a v roku 1773 bol menovany prepostom kolegidlnej Bratislavskej kapitu-
ly. V rokoch 1776 - 1785, pocas svojho pdsobenia v Banskobystrickej diecéze, zaro-
ven zastaval urad najvyssieho riaditela kol a studii banskobystrického distriktu.’

Prvym velprepostom Banskobystrickej kapituly bol panovnickou menovany by-
valy viedensky univerzitny profesor a rakusky provincial zrusenej Spolo¢nosti Jezi-
$ovej v Rakuasku, Mikulag Muszka (62 r.). Tato hodnost zastaval az do svojej smrti,
t.j. do 11. septembra 1783.1°

Prvym lektorom kapituly sa stal Martin Matejovicz (42 r.). Pred menovanim za
kanonika posobil ako farar v Sobotisti a vicearchidiakon senického distriktu. Po
smrti Mikuldsa Muszku bol menovany za velpreposta.!

Kantorom bol menovany Jozef Juraczska (51 r.), povodne zvolensky farar a vice-
archidiakon dolného zvolenského distriktu.'?

Kustédom sa stal Karol Pallits (42 r.), ktory na rozdiel od ostatnych kanonikov ne-
pochadzal z uzemia severného Uhorska, ale z Banatu. Pred menovanim za kanonika
bola jeho poslednym posobiskom farnost Slovenska Lupca, pricom zaroven zastaval
post vicearchidiakona horného zvolenského distriktu. Od roku 1794, po smrti spo-
lukanonika Jozefa Juracsku, sa stal kantorom kapituly."

naveky udelujeme a ponechdvame pravo udelovat vsetky cirkevné beneficid, kanonikdty a prebendy
v kapitule spominaného, nami povyseného banskobystrického katedrdlneho kostola...“ KONIAROVA,
A. Dejiny Banskobystrickej diecézy v 18. a 19. storoci, s. 46.

KONIAROVA, A. Dejiny Banskobystrickej diecézy v 18. a 19. storoct, s. 53 — 60; LACKO, R. et al.
Banskobystrické biskupstvo. Cestou Cirkvi je clovek. Badin — Banskd Bystrica: Kilazsky seminar
sv. Frantiska Xaverského, 2011, s. 141.

©

10" Schematismus historicus Dioecesis Neosoliensis pro anno saeculari MDCCCLXXVI. Neosolii: Typis
Philippi Machold, s. 55 - 56.

Diecézny archiv Banska Bystrica (dalej DABB), fond (dalej f.) Kdnonické vizitacie Banskobystrickej
diecézy 1754 - 1830 (dalej KVBD), CV19C 1L, s. 27.

12 DABB, f. KVBD, 1754 - 1830, CV19C I, s. 27.
13 DABB, f. KVBD, 1754 - 1830, CV19C I1,, 5. 27.
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Kanonici bez hodnosti - jednoduchi kanonici boli dvaja. Prvy bol menovany do
pozicie kanonika seniora Jozef Janovszky (46 r.) a druhy do pozicie kanonika junio-
ra Mathias Plathy (51 r.). Obaja boli byvali jezuiti a prednasali svojho ¢asu na Trnav-
skej univerzite.

Jozef Janovzsky v kapitule zastaval zaroven post dekana.'

Mathias Plathy z Paludze® sa pred svojim pdsobenim v kapitule venoval najma
pedagogickej ¢innosti. Neskor spravoval zalezitosti Spolo¢nosti JeziSovej v Budine
a bezprostredne po jej zruseni sa uplatnil pri Kralovskej kurii, konkrétne u kralov-
ského prokuratora. Znalosti prava vyuzil aj v Banskej Bystrici, ked kapitulu zastu-
poval v pravnych sporoch. Po smrti prvého velpreposta sa stal lektorom kapituly.
Popri kanonikate sa stal zaroven riaditefom banskobystrického biskupského gymna-
zia (pokracovatela jezuitského kolégia) a turcianskym archidiakonom.'®

V roku 1784 pocet kanonikov po smrti velpreposta doplnil opat byvaly jezuita
Anton Okolicsany, ktory pdsobil do menovania za kanonika ako farar v Detve."”

Prave predtym menovani, resp. ich moznosti vykonania poslednej vole st teda
predmetom nasho prispevku.

2. Statity Banskobystrickej kapituly a zmienky o zavetoch

v kanonickych vizitaciach
Typickou ¢rtou uhorského prava pocas celého novoveku nadalej zostaval pravny
partikularizmus, napriek postupnym snaham o jeho obmedzenie v jednotlivych od-
vetviach sikromného prava, dedi¢ské nevynimajic. Katolicka cirkev si dokonca
po tspesnom obdobi rekatolizacie svoj vynimocny stav nielen uhajila, ale dokon-
ca upevnila.

V oblasti testamentdrneho prava sice respektovala $tatom naordinované formalne
naleZitosti potrebné pre platnost zavetov, no samotné testamentarne pravo klerikov
riedila vlastnymi zvyklostami a vnitornymi pravnymi Gpravami.

V praxi to teda vyzeralo takto: v nami pertraktovanom obdobi platila zakonna
uprava z roku 1715, konkrétne zak. clanok XXVII/1715, ktory v jedenastich paragra-
foch zavazne ustanovil formalne nélezitosti zavetov osob $lachtického stavu. Pokial
islo o otazku zavetov klerikov, vyklad pravnej normy sa vyjadril len do tej miery, ze
vSetci predstavitelia vyssieho a nizsieho kléru pozivali obmedzenu slobodu dispono-
vania mortis causa podla formalnej stranky slachtickych ukonov mortis causa.'®

“ DABB, f. KVBD, 1754 - 1830, CV19C IL, s. 28.

5 Dnes zaniknuta obec je stucastou Liptovského Mikuldsa. Ide v sii¢asnosti uz o zaniknutt obec, kto-
rej izemie spadé pod Liptovsky Mikulds.

¢ DABB, f. KVBD, 1754 - 1830, CV19C I, 27.
7 DABB, f. KVBD, 1754 - 1830, CV19C IL

'8 SVECOVA, A. Formdlno-prdvna strdnka zriadenia tikonov posledného poriadku na Slovensku do
roku 1950. Bratislava: VEDA, 2010, s. 82.
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Ako sme uz naznacili, konkrétne pre ¢lenov kapituly boli zaroven zasadné a za-
vdzné vnuatorné cirkevné predpisy - v pripade kanonikov $tatuty kapituly.

Tak ako v sti¢asnosti, aj v pertraktovanom obdobi podla kanonického prava pla-
tilo, ze kazda kapitula, katedralna alebo kolegialna, mala mat svoj $tatat — Stataty,
zostavené zakonnym ukonom kapituly a schvalené diecéznym biskupom, pricom sa
tieto Stataty nemohli (ani v sti¢asnosti nemozu) ani menit, ani tplne rusit, ak to ne-
schvalil ten isty diecézny biskup."

Spociatku sa novovzniknuta Banskobystricka kapitula riadila Statutmi Bratislav-
skej kapituly, no neskor, konkrétne od februara 1785 svojimi vlastnymi. Bratislavské
(presporské)® ani neskorsie banskobystrické stattty sa o formalnych nalezitostiach
ukonov posledného poriadku vobec nezmienuju (ako sme uz naznacili, predpokla-
dame, ze v pripade formalnych nélezitosti zavetu sa vychadzalo automaticky z uz
spominaného zakonného ¢lanku XXVII/1715), ale uvadzaju alternativu ako nalozit
s majetkom zosnulého kanonika v pripade vyuzitia prava zriadit zavet a bez existen-
cie zavetu (t. j. v pripade, Ze zosnuly kanonik zavet nezanechal).

V statttoch kolegialnej Bratislavskej kapituly sa v ¢lanku 40 De canonicis deceden-
tibus, eorumque Testamentis hovori, ze podla starych oby¢aji a privilégii mohli kano-
nici testovat slobodne vsetko?! vratane vlastnych knih, pricom v$ak mali mysliet na
prospech kostola, kanonického domu, oltara (v pripade oltarov a kostolov i$lo o fun-
dacie), chudobnych a ¢o je v tychto statatoch zaujimavé, kanonik mohol svoj maje-
tok venovat i viniciam.

Obligatérnou podmienkou platnosti zavetu bolo podla bratislavskych $tatutov
potvrdenie zévetu ostrihomskym arcibiskupom. Uloha zaobstarat potvrdenie ar-
cibiskupa (v banskobystrickych podmienkach uz banskobystrického biskupa) bola
v kompetencii vykonavatelov zavetu.

Ak zomrel prislusnik kapituly bez zavetu, boli kapitulou bezodkladne vyslani jej
zastupcovia, ktori spisali do inventara vSetok majetok zosnulého a takto spracova-
ny inventar mal byt poskytnuty prepostovi a kapitule. Vsetky veci zosnulého sa na-
sledne po vyplateni dlhov (v pripade, ak zosnuly dlhy zanechal) rozdelili na tri casti:
z tychto jedna cast pripadla chudobnym, druhd pokrvnym pribuznym a tretia cast
kapitule. Ani prislusnikovi cirkvi, ani svetskej osobe nebolo dovolené z majetku zo-
snulého kanonika ¢okolvek odniest alebo si privlastnit. Aby sa tak nestalo, musela
byt k pribytku zosnulého v ¢o najkratsom Case postavena straz.

Ak by nastala situdcia, Ze zosnuly kanonik nebol prili§ majetny a z jeho pozosta-
losti by sa nedali pokryt naklady na dostojny pohreb, o jeho dostojny a nenakladny,
ale jeho stavu a postaveniu zodpovedajuici pohreb sa mala prostrednictvom dekana
postarat kapitula.

19 Kédex kdnonického prava. Druha kniha: Bozi lud. Kdnon 505 [online]. [cit. 2021-09-24]. Dostupné
na: http://www.intratext.com/IXT/SLK0042/_P1B.HTM

% Docasné pouzivanie Statitov Bratislavskej kapituly je logické vzhladom na skuto¢nost, Ze prvy ban-
skobystricky biskup posobil pred rokom 1776 ako prepost Bratislavskej kapituly.

21 Pod pojmom vsetko bol mysleny pocas zivota kanonika nadobudnuty a zdedeny osobny majetok,
ktory nesuvisel s beneficiom.
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Statuty riesili aj situaciu, ked s kanonikom zdielali pribytok jeho pribuzni, ¢o na
zaklade riesenia takejto situdcie vo vSetkych nam znamych $tatatoch bolo pravdepo-
dobne bezné. Rodiny tych, ktori zriadili zavety, ale i tych, ktori zomreli bez zavetu,
boli chranené lehotou 30 dni od smrti prislusnika kapituly, pocas ktorej nesmeli byt
nutené opustit dom. Pocas tejto ochrannej lehoty sa v§ak nesmeli v dome zosnulého
dopustit Ziadnej skody.

V rozpiti spomenutych 30 dni sa mali v zavislosti od okolnosti vykonavatelia za-
vetu doveryhodne postarat o potvrdenie a vykonanie zavetu. Pokial by bola tato le-
hota prekrocena, vykonavatelom zavetu hrozila pokuta 12 zlatych.

Statuty riesili i situdciu dalsieho osudu hospodérskych vydobytkov zosnulého ka-
nonika, kedze kapituly vlastnili rozsiahle hospodarske zazemia, z ktorych pridely
(hospodarske zisky) pripadali jednotlivym ¢lenom kapitdl. V pripade Bratislavskej
kapituly i$lo o vynosy z vinic. Co sa banskobystrickych kanonikov tyka, v ¢ase po-
uzivania tychto $tatutov sa, pravdaze, prisposobili hospodarskej situacii Banskobys-
trickej kapituly.

Pokial teda kanonik zomrel pred sviatkom Nanebovzatia Panny Marie a pred
tymto sviatkom bol v irade nahradeny svojim nastupcom, v takomto pripade si jeho
nastupca mohol odkupit aj vypocitant urodu, ktord ako alikvotna ¢iastka pripada-
la jeho zosnulému predchodcovi. Ak v§ak kanonik zomrel po tomto sviatku, vynos
z urody, na ktory mal zosnuly kanonik narok, zostal odkazovnikom (legatariis).

Hnutelnosti, ktoré boli v dome zosnulého pripevnené k stene a bez poskodenia
tohto domu, sa nedali odniest, mali zostat v inventari domu.

Ako sme spomenuli, od roku 1785 zacala kapitula pouzivat vlastné $tatuty. Na
rozdiel od bratislavskych $tatutov st jednotlivé situacie rozpisané podrobnejsie, no
v zasade velky rozdiel nepozorujeme, napriek tomu pre lepsiu komparaciu uvadza-
me i obsah tychto $tatutov.”

V ¢lanku 34 banskobystrickych $tatutov De Canonicis decedentibus, eorumque
Testamentis teda o zosnulych kanonikoch a ich zavetoch sa pise:

Kanonici tohto kostola mohli taktiez v pripade smrti slobodne disponovat a tes-
tamentarne odkazovat tak svoje knihy, ako aj svoje vsetky veci (disponere et testari).
Tiez boli vSak nabadani, aby pamaitali vo svojej poslednej voli (in ultima dispositione)
podla svojich moznosti na potreby diecézy.

Po smrti kanonika mali byt bez omeskania kapitulou vyslané dve osoby — pravde-
podobne kanonici, ktoré sa mali postarat, aby vsetko vacsieho vyznamu a vyssej hod-
noty bolo odnesené do jednej bezpecnej miestnosti. Nasledne mali uzamknut branu
tejto miestnosti a zapecatit ju svojimi pecatami. Ich povinnostou bolo taktiez zaria-
dit ostrahu, ktora by zabezpecovala, aby nikto (¢i uz pribuzni, cudzi, sluzobnictvo,
osoba svetska pripadne cirkevnd) ni¢ z pozostalosti neodniesol, nepredal, nezatajil.
Po pohrebe a po naslednom otvoreni zavetu mali vykonavatelia poslednej vole me-
novani v zavete ziskat potvrdenie od biskupa a hned potom vsetky veci zosnulého
spisat a zostaveny inventar tychto veci odovzdat kapitule. Lehota na vykonanie zave-
tu bola 30 dni. Pocas tejto lehoty teda vykonavatelia zavetu museli zabezpecit potvr-

> DABB, f. Kapitula - Banska Bystrica (dalej K - BB), kr. P 115.
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denie biskupa a aj samotné vykonanie poslednej vole. Na rozdiel od prvych $tatatov
prebranych od kolegialnej Bratislavskej kapituly sa tu v§ak neuvadza ziadna zmienka
o pokute za nedodrzanie tejto lehoty.

Co sa tyka pribuznych zosnulého (v tomto pripade sa nerozlisuje, & zomrel so z4-
vetom alebo bez neho), tito nemohli byt v lehote 30 dni od smrti zosnulého nuteni
opustit pribytok zosnulého kanonika (v pripade, Ze s nim zili, tykalo sa to pravde-
podobne aj sluzobnictva). Mali sa zdrzat akejkolvek skody, pricom sa mohli Zivit zo
zasob kuchyne zosnulého, ale v primeranej miere. Ak by zo zasob zosnulého kano-
nika minuli viac, boli povinni svoju nadmernu spotrebu zaplatit. Toto opatrenie bolo
vysvetlené v tom zmysle, aby rodinou zosnulého nebolo chapané, ze poziven je cela
zasoba komory a pivnice.

V pripade, Ze kanonik zomrel bez zavetu, bola jeho pozostalost uzamknuta na
bezpe¢nom mieste, ako sa uz spominalo. No kedZe neexistoval zavet, tak namiesto
vykonavatelov zavetu sa odpecatenia uzamknutej pozostalosti ztcastiovala spolu
s tymi, ¢o pozostalost zapecatili, aj jedna osoba vyslana grémiom kapituly, aby po
poruseni pecati bola pozostalost zomrelého spisana do inventdra, ktory bol odo-
vzdany kapitule. Podla tohto inventara mal byt cely majetok zosnulého kanonika,
ktory zomrel bez zavetu (pokial zosnuly nemal Ziadne nesplatené zavazky, v inom
pripade mali tieto prednost), rozdeleny podla zauzivanej obycaje uplatinovanej v ka-
pitulach uhorského kralovstva, to znamena na tri casti. Prva cast pozostalosti mala
pripadnut kostolu, druha ¢ast chudobnym a tretia ¢ast pribuznym zosnulého kano-
nika. V pripade, Ze pribuzni boli povazovani za chudobnych, zdedili z pozostalosti aj
druhd, aj tretiu ¢ast. Ak zomrel kanonik bez zavetu, knihy, ktoré boli sticastou jeho
pozostalosti automaticky pripadali kapitulskej kniznici. Kostolu zase pripadli vsetky
knazské riacha. Pektoralny kriz a prstene neboli vynaté z dedi¢stva. Hnutelny maje-
tok zosnulého kanonika pripevneny k stene tak, ze sa nedal odnat bez poskodenia
steny, musel zostat v dome.”

Ak by nahodou zosnuly z kapituly zanechal len taky nepatrny majetok, ze by to
nepokrylo ani vydavky na pohreb, aky mu prindlezal, potom tieto naklady na seba
prevzala kapitula.**

Nakolko bolo pravo zriadit zavet uplatnované medzi prvou generaciou kanoni-
kov Banskobystrickej kapituly, dedukujeme z kanonickych vizitacii, ktoré uvadza-
ju len fragmenty zavetov kanonikov Banskobystrickej kapituly. Vizitacie sa zmie-
nuju len o tych zavetnych dispoziciach, ktoré sa totiz tykaju fundacii (ich odkazov)
v prospech katedralneho kostola. Zo schématizmu Banskobystrickej diecézy sa zase
dozvedame, ze kanonik Mathias Plathy, ktory zomrel ako 76-ro¢ny, odkazal ad pias
causas dokonca cely svoj majetok v hodnote nepredstavitelnych 30-tisic zlatych (naj-
viac z tejto sumy 18-tisic sa uslo urodzenym konvertitom z Liptovskej a Tur¢ianskej
stolice a mensie, ale nemenej zaujimavé sumy odkazal na stipendia banskobystrické-

» DABB, f. KVBD, CV 19¢ I. Distrikt Zvolen superior 1785 - Banska Bystrica Katedrala zv. I.

# Pre porovnanie so $tatatmi spisskej kapituly pozri blizsie GLEJTEK, M. Zavety a testamentarne
pravo spisskych kanonikov v 18. storo¢i (testament kanonika Andreja Cepeséniho z roku 1738).
Studia Historica Nitriensia. 2013, ro¢. 17, ¢. 1, s. 80 - 96.
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mu gymnaziu, $pitalskemu kostolu v Banskej Bystrici, kostolu vo svojej rodnej obci
a na zadus$né omse).”

Vo vizitaciach sa nachadzajua zmienky o zavetoch vsetkych nami menovanych ka-
nonikov okrem jedného - Antona Okolicsanyho. Ani v tomto pripade v§ak nemoz-
no jednoznacne vyhlasit, Ze by zomrel bez spisania zavetu. Z uvedeného je teda evi-
dentné, Ze kanonici pravo zriadit zavet vyuzivali. Zavet pravdepodobne aj viackrat
za zivota menili. Uvazujeme tak na zaklade poznatku, ze vSetky platné zavety uvede-
né vo vizitaciach vznikli v dvoch pripadoch 5 rokov pred smrtou porucitela, po jed-
nom pripade 3 roky a 1 rok pred smrtou porucitela a v dvoch pripadoch tesne pred
smrtou.”

Zial, zatial sme sa dostali len k uryvkom zo zdvetov kanonikov z kanonickych vi-
zitacii, no verime, Ze v budicnosti sa nam podari dostat aj k celym zneniam zave-
tov. Vyhladavanie v banskobystrickom diecéznom archive je pomerne komplikova-
né, kedZe tu neexistuju ziadne spracované archivne pomacky.

Podarilo sa nam vsak najst v plnom zneni zavet prvého banskobystrického bisku-
pa Frantiska Berchtolda, ktory sme sice nemali k dispozicii v originalnej podobe, ale
celé znenie zavetu a ostatné nalezité dokumenty stvisiace s tymto zavetom su vie-
rohodne odpisané v protokole hodnoverného miesta, ktoré viedla Banskobystricka
kapitula od roku 1780 pod oznacenim hodnoverného miesta Tur¢ianskeho konven-
tu.”” Je vsak zaujimavé, Ze odpisy zavetov samotnych kanonikov v tomto protokole
nenachadzame. Do budtcnosti mame v plane publikovat podrobnu analyzu tohto
dokumentu, no pre tento prispevok sa pokusime uviest aspon zakladné informacie.

3. Zavet banskobystrického biskupa Frantiska Berchtolda

Postavenie najvyssich cirkevnych hodnostarov - preldtov bolo z pohladu dedi¢ského
prava Specifické. KedZe vysoky cirkevny predstavitel bol zaroven aj $lachticom, lo-
gicky dochadzalo k situdcii, ktora si vyzadovala vytvorit prienik medzi pravom kra-
jinskym - $lachtickym a pravom kanonickym.

Ako uvadza Stefan Luby, vietci prelati mohli slobodne testovat so svojim nado-
budnutym majetkom pod podmienkou, Ze ziskali od panovnika sthlas k testova-
niu, pri nepriaznivej odpovedi mohli testovat podla starsej Gpravy iba s jednou tre-
tinou nadobudnutého majetku.”® Franti$ek Berchtold takyto suhlas udeleny mal.
Este v roku 1784 bol totiz zaviazany nariadenim panovnika Jozefa II., aby fundaciu
v hodnote 7100 zlatych a 84 denarov venovanu biskupstvu odkazal vo svojej posled-
nej voli svojmu nastupcovi.

» Schematismus historicus Dioecesis Neosoliensis pro anno saeculari MDCCCLXXVT, s. 61.
% DABB, f. KVBD, 1754 - 1830, CV24, 5. I. - XII.
¥ DABB, f. K - BB, k. P113, PLC 1780 - 1795.

2 Podrobnejsie v podkapitole Dedenie po katolickych velkniazoch v monografii LUBY, S. Dejiny stik-
romného prava na Slovensku. Bratislava: Tura Edition, 2002, s. 528 - 529; taktiez SVECOVA, A.
Formadlno-prdvna stranka zriadenia iikonov posledného poriadku, s. 82.
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Vieme, Ze biskup zavet spisal uz v roku 1783 a ako vyplyva z neskorsich udalos-
ti, ur¢ite ho minimalne raz zmenil. Definitivna verzia zavetu vznikla len par mesia-
cov pred jeho smrtou, a to v biskupskej rezidencii v Banskej Bystrici 14. marca 1793.
Prvy banskobystricky biskup nakoniec zomrel vo svojom sidle vo Sv. Krizi 14. au-
gusta 1793 a zavet bol slavnostne publikovany taktiez vo Sv. Krizi 19. augusta 1793
za pritomnosti v protokole menovanych svedkov. Za vykonavatelov zavetu urcil sa-
motny biskup Banskobystricku kapitulu, resp. jej ¢lenov.

Povodny dokument bol pisany biskupom vlastnoru¢ne, dozvedame sa to priamo
z textu zavetu, za pritomnosti ¢lenov kapituly - lektora, kustéda a ostatnych ¢lenov
konventu. Z diplomatického aspektu je na zac¢iatku dokumentu invokacia, za nou
nasleduje intituldcia, s uvedenim presného mena testatora. Dalej nasleduje arenga
a samotna dispozicia zavetu, ktory je roz¢leneny na 33 casti. Uz pred zacatim ¢islova-
nia jednotlivych casti sa dozvedame o biskupovom zelanom mieste posledného od-
pocinku. Z obsahovej stranky je zavet velmi obsiahly, preto sa k nemu zatial vyjadri-
me len v regestovej skratke. Prvy bod zavetu hovori o fundaécii, ktord mala hodnotu
7 100 zlatych a 84 denarov a tvorila zaklad majetku Banskobystrického biskupstva.
Dalsie zévetné dispozicie sa venuju dedi¢skej delbe odkazov stikromného majetku
biskupa v prospech vzdelavacich institucii, ¢lenov rodiny, priatelov, sluzobnictva
a spolupracovnikov. Pravdaze si splnil povinnost aj vo¢i chudobnym a vyznamné fi-
nancné prostriedky venoval biskupstvu aj ad pias causas. V poslednom bode urc¢il
uz spominanych vykonavatelov zavetu. V zavere nachadzame korroboraciu (overo-
vaciu formulu) o prejave skuto¢nej vlastnej vole porucitela a vlastnoru¢nom spisani
zavetu, doplnent o datovanie s uréenim miesta spisania zavetu.

Na zéklade charakteristik v publikacii Adriany Svecovej mozno konstatovat, ze $lo
o $pecificky privilegovany zavet, ktory mozno oznacit i ako verejny a holografny.*

Zaver

Vo svojom prispevku sme sa venovali otdzke moznosti testovania kanonikov Ban-
skobystrickej kapituly a stru¢ného pohladu na zavet prvého banskobystrického bis-
kupa. Zaverom teda mozno konstatovat, Ze zavety spominanych klerikov z formal-
nej stranky respektovali $lachtické - krajinské pravo, no spdsob rozdelenia majetku
zosnulej cirkevnej osoby zavisel od skuto¢nosti, ¢i dand osoba vyuzila moznost spi-
sania zdvetu alebo nie. Statuty, ktoré boli v tejto otazke zdvizné, deklaruju testovaciu
slobodu a prezentuji len odporucanie, aby boli kanonici pamatlivi aj na cirkev. Na-
priek testovacej slobode je vSak zjavné, Ze kanonici pri koncipovani zavetu boli na
cirkev pamatlivi. Jednozna¢né delenie pozostalosti zosnulého kanonika na tri casti
sa vyskytuje len v tom pripade, ak kanonik zomrel bez zavetu. Platnost zavetu zavi-

» Tato skutoénost vieme zo zapisov, ktoré sme nasli v archive hodnoverného miesta v diecéznom
archive v Banskej Bystrici.

% SVECOVA, A. Formdlno-prdvna strdnka zriadenia tikonov posledného poriadku na Slovensku,
s.75-79.
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sela od potvrdenia nadradeného hodnostara, v pripade kanonikov Banskobystricke;j
kapituly i$lo o banskobystrického biskupa.

Specifickymi boli zavety prelatov, medzi ktorych patril aj prvy banskobystricky
biskup. V nami opisovanom obdobi, ak chcel prelat testovat, musel mat povolenie
od panovnika. Specifickym prvkom z4vetov vysokych cirkevnych hodnostarov bolo,
ze i8lo o osoby urodzené - s$lachticov, ktori disponovali aj rodovym majetkom, no
zaroven osoby cirkevné — klerikov s pridelenym beneficiom, podliehajicim kano-
nickému pravu.
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Digitalne dedic¢stvo: Vyzaduje si digitalny
majetok nové dedi¢skopravne pravidla?
Nahlad do prava dedicov pozadovat pristup do on-line
uctov podla estonskeho prava

Digital Inheritance: Do Digital Assets
Require New Inheritance Rules?

An Insight into Heirs’ Right to Claim Access to Online
Accounts under Estonian Law

Tiina Mikk
Faculty of Law, University of Tartu

Abstrakt: KedZe sa nds zivot ¢oraz viac digitalizuje, do popredia sa dostavaju otazky digital-
neho dedi¢stva. Hlavnou vyskumnou otdzkou predmetného prispevku je, ¢i je dedi¢ oprav-
neny pozadovat pristup k digitalnym aktivam zosnulého a uplatiiovat z nich vyplyvajice
prava. V praxi sa zdd, ze mnohi poskytovatelia internetovych sluzieb na celom svete zastava-
ju negativnu odpoved. Autorka sa zameriava na analyzu témy z pohladu platného estonske-
ho dedi¢ského prava, ochrany udajov a zmluvného prava. Autorka aplikuje aj komparativne
pravne argumenty vychadzajice z nemeckej judikatury a pravnej literatiry. Rovnako skiima
najmai on-line sluzby - e-maily, socidlnu siet a datové uloziska. Dospela k zaveru, Ze eston-
ske pravo neposkytuje prislusnym poskytovatelom sluzieb pravo odopriet dedicom pristup
k u¢tom. Okrem toho autorka analyzuje moznosti vylucenia dedenia takychto uctov v $tan-
dardnych podmienkach.

Klucové slova: dedi¢ské pravo, digitdlny majetok, estonske pravo.

Abstract: As we have moved more and more of our life onto the Internet, issues of digital in-
heritance have become all the more topical. The main research question is whether the heirs
are entitled to claim access to digital assets of the deceased and exercise the related rights. In
practice, many providers of Internet-based services all over the world seem to have a nega-
tive opinion. The author focuses on analysing Estonias applicable inheritance law, data pro-
tection and contract law. Also, comparative law arguments drawn from the consideration of
German case law and legal literature are applied. The author mainly examines three examples
of online services - e-mails, social networks, and file hosting services - and concludes that
Estonian law does not grant the respective service providers a right to deny heirs access to
the accounts. In addition, the author analyses the possibilities to exclude the inheritability of
such accounts in standard terms.

Key Words: Inheritance Law; Digital Assets; Estonian Law
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1. Introduction

We have moved more and more of our lives onto the Internet.! Digital services,
smart devices, and constant connection to the Internet are reality and increasingly
important both for the society and for individuals. This has brought about the all the
more topical issue of digital inheritance:*> when a member of the digital society dies,
diverse digital objects are left in addition to various smart devices (such as a mobile
phone, car, and laptop). As only a few countries have regulated this issue by law,’
the question is whether and how an heir could claim access to the digital assets of
the deceased, such as e-mails, social network accounts, files saved ‘in the cloud’ or e-
tickets saved to an online ticket portal account.

Hardly anyone would challenge inheritance of a car or a house on grounds that
there could be letters or photos in the glove box or the attic that, for reason of per-
sonal or intimate content related to the deceased or his or her communication part-
ners, the heir should not see. Yet many providers of online services, mainly for these
particular reasons, deny heirs access to the e-mail, Facebook account, etc. of the de-
ceased.* The European legal literature analyses the problems of digital inheritance
mainly with regard to the relationship between inheritance law and protection of
personality rights, secrecy of telecommunications, the obligation of secrecy, and data
protection law. On the other hand, the question about access to a person’s digital pos-
sessions is of a practical nature for the heirs: how to use assets in the estate and meet
obligations to creditors if the assets are not entirely known and there is no access to
them. In Estonia, known as a pioneer of the digital society, most people could not
imagine life without e-services and online invoicing. This article examines wheth-
er and to what extent the rules of Estonian applicable inheritance law enables heirs
to exercise their rights with respect to the inheritability of these particular objects

! The main conclusions of this article are first published by MIKK, T., SEIN, K. Digital Inheritance:
Heirs’ Right to Claim Access to Online Accounts under Estonian Law. Juridica International, 2018,
No. 27, pp. 117-128. Available at link: https://www.juridicainternational.eu/article_full.php?u-
ri=2018_27_117_digital-inheritance-heirs-right-to-claim-access-to-online-accounts-under-esto-
nian-law (26.9.2021).

N

This expression is used as a collective term for legal questions that arise after the death of a person
with regard to his or her digital assets. See MACKENRODT, M. O. Digital inheritance in Germany.
Journal of European Consumer and Market Law (EuCML), 1, 2018, pp. 41-48, on p. 41.

* For instance, in some U.S. states. See LUDYGA, H. ,,Digitales Update“ fiir das Erbrecht im BGB?
Zeitschrift fiir Erbrecht und Vermdégensnachfolge (ZEV), 1, 2018, pp. 1-6, on p. 1.

-~

E.g., the Oath Terms of Service (effective as of September 2021) state in clause 3a that ‘all Oath
accounts are non-transferable, and any rights to them terminate upon the death of the account
holder’. Available at https://policies.oath.com/us/en/oath/terms/otos/index.html (most recently ac-
cessed on 26.9.2021). In Germany, a landmark ruling was issued by the Federal Court of Justice, the
Bundesgerichtshof (BGH), in a case brought by heirs requesting access to the Facebook account of
a minor (the deceased): III ZR 183/17, BeckRS 2018, 16463, of 12.7.2018. The lower-level rulings
were from the Highest State Court of Berlin (Kammergericht (KG) Berlin) on 31.5.2017, 21 U 9/16,
BeckRS 2017, 111509, and the Regional Court of Berlin (Landgericht (LG) Berlin) on 17.12.2015,
20 O 172/15, BeckRS 2015, 20953.
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and exercising the rights arising therefrom. More precisely, it will consider whether
an heir is entitled to claim access to the digital accounts of the deceased and down-
load content therefrom, looking into examples of Estonian online ticket service por-
tal piletilevi.ee’ and international service providers such as Google, Facebook and
Dropbox. The relationship between the user as a consumer and an international
service provider is governed by the law of Estonia, as is stated in Article 6(1)(b)
and Article 6(2) of Regulation Rome I° and confirmed by the abovementioned ser-
vice providers.”

2. The Principle of Universal Succession

The entirety of the academic discussion surrounding digital inheritance — being at
its liveliest probably in Germany® - relies on the principle of universal succession,
originating in Roman law.’ Broadly speaking, this means that each dead person (the
deceased) is to have a universal successor, an heir to whom the estate is passed in its
entirety.”’ The principle of universal succession is also part of Estonian inheritance
law;" which can be regarded as having been influenced most heavily by German law
as a model and driver of its development. For that reason, the author of this article
uses comparative law arguments drawn from German case law and legal literature.'

w

E-mail of 17.4.2018 from the representative of piletilevi.ee (AS Piletilevi), in the possession of the
author. Piletilevi.ee is a server-based online ticket sales and marketing portal.

Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the
law applicable to contractual obligations (Rome I), available at https://eur-lex.europa.eu/legal-con-
tent/EN/TXT/PDF/?uri=CELEX:32008R0593&from=EN (most recently accessed on 26.9.2021).

o

~

Google Terms of Service (effective 31.3.2020) ,Liabilities®, ,Settling disputes, governing law, and
courts®. — https://policies.google.com/terms (26.9.2021); Facebook Terms of Service (effective
31.7.2019) clause 4.4. — https://www.facebook.com/legal/terms (26.09.2021); Dropbox Terms of
Service (effective 24.9.2019) ,,Controlling Law*. https://www.dropbox.com/terms (26.9.2021).

Cf., for example, MAESCHAELCK, B. Digital inheritance in Belgium. EuCML, 1, 2018, pp. 37-41,
on p. 37.

MUSCHELER, K. Erbrecht. Vol. I. Tiibingen: Mohr Siebeck, 2010, sidenote (hereinafter ‘sn) 737.

10 KIPP, T., COING, H. Erbrecht: ein Lehrbuch. 14" ed. Tiibingen: Mohr, 1990, p. 4. Nevertheless, it
does not prescribe when. This is derived from the principle of automatic succession (Vonselbster-
werb). MUSCHELER, K. ref. 10, sn. 816.

SILVET, E. Pdrimisseaduse eelnou pohijoontest [About the main features of the bill on the Law of
Succession Act’]. Juridica, 7, 1995, pp. 282-288, on p. 283 (in Estonian); LIIN, U. Pdrimisoigus [‘In-
heritance Law’]. Tallinn: Ilo, 2005, p. 22 (in Estonian); MIKK, T.. Annak péirandvarast eseme oman-
damise alusena [‘Legacy as a legal basis for transfer of ownership by way of succession’]. Master’s
thesis. University of Tartu, 2010 (in Estonian), pp. 7-16; KULLERKUPP, K. re. §6, 3.1.1.a and 3.2.2.
In: VARUL, P. et al. (eds.). Tsiviilseadustiku iildosa seadus. Kommenteeritud viljaanne [‘General
Part of the Civil Code Act: Commented Edition’]. Tallinn: Juura, 2010 (in Estonian); KOVE,V. re.
§186, 6. In: VARUL, P. et al. (eds.). Véladigusseadus 1. Uldosa. Kommenteeritud viljaanne [‘Law of
Obligations Act I, General Part: Commented Edition’]. 2™ ed. Tallinn: Juura, 2016 (in Estonian).

3

©

The Supreme Court of Estonia, the Riigikohus, has explained that in a situation wherein established
case law is absent, case law of other jurisdictions, as well as views expressed in legal literature, can
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2.1. The Purpose of the Principle of Universal Succession

The principle of universal succession ensures that objects belonging to a person do
not become ownerless at his or her death, and that claims and liabilities do not lapse -
there is another person who will recover the claims and be responsible for the liabili-
ties, and there is property out of which to settle the liabilities. At the same time it is
also set out which rights and obligations are extinguished upon death.' This ensures
continuity in legal transactions and clarity in legal relations that are transferred be-
cause of death." The purpose for the principle of universal succession is to maintain
the integrity of the inheritable estate in the interests of heirs, creditors having claims
in respect of the estate, recipients of a compulsory portion,' and the public.'

2.2. The Nature of the Principle of Universal Succession
and the Presumption of Inheritability of All Assets

The importance of the principle of universal succession in the eyes of the German
legislator is reflected already in where the corresponding rule can be found, in the
very first section of the part of the civil code setting out law on succession (§1922'” of
the Biirgerliches Gesetzbuch, BGB)." In the Estonian Law of Succession Act (LSA),"”
the principle of universal succession has been expressed in several provisions.” In

be used for reference in determining the rationale and purpose of civil law acts, provided that the
rules are essentially comparable. See CCSCd 3-2-1-145-04, paragraphs 29 and 39; CCSCd 3-2-1-
123-11, para. 15; CCSCd 3-2-1-165-12, para. 48.

¥ KUNZ, L. re. BGB §1922, sidenotes 9 and 10, in: STAUDINGER, J. (founding ed.). ERHARD, O.
(ed.). . von Staudingers Kommentar zum Biirgerlichen Gesetzbuch (BGB) mit Einfiihrungsgesetz und
Nebengesetzen: Erbrecht. Neubearbeitung 2017. Online (via juris.de), hereinafter ‘Staudinger/Kunz’
(most recently accessed on 13.12.2016).

4 Ibid., sn. 10; BGH judgement IIT ZR 183/17, of 12.7.2018, ref 4, sn. 30. In the context of Estonian
law, see also KULLERKUPP, K. ref. 12, §6, 3.1.1.

5 KIPP, T., COING, H. ref. 11, p. 6.

LEIPOLD, D. re. BGB § 1922, sn. 3. In: Miinchener Kommentar zum Biirgerlichen Gesetzbuch
(BGB): Erbrecht. 7" ed., 2017. Online (via Beck-online), hereinafter ,MiiKoBGB/Leipold'; in the
context of Estonian inheritance law, see also MIKK, T. Pdirimisoigus [‘Inheritance Law’]. Tallinn:
Sisekaitseakadeemia, 2012 (in Estonian), pp. 10-11, 16-19, and 128.

o

'7 The BGB states in its §1922 (1) that upon the death of a person, ‘that persons property passes
as a whole to one or more than one other persons [sic] (heirs). English text available at https://
www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.html#p6585 (most recently accessed on
28.4.2018).

8 MUSCHELER , K. ref 10, sn. 733.

¥ Law of Succession Act, pdrimisseadus. RT 12008, 7, 52; RT 1, 10.3.2016, 16 (in Estonian; English text
available at https://www.riigiteataja.ee/en/eli/528032016001/consolide, most recently accessed on
26.9.2021).

» In one way or another, the same principle is expressed in § 1, § 2, § 4, § 130 and § 147.
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addition, in the General Part of the Civil Code Act (GPCCA),* legal succession*
and the concept of property* have been regulated. It follows from these provisions
that, in principle, upon a person’s death, all the inheritable rights and obligations
belonging to that person at the moment of death are transferred to an heir. In a dif-
ference from succession based on the transaction, whereby each right and obliga-
tion has to be transferred separately in line with the provisions for the transfer of
that specific object,* the object of transfer in universal succession by inheritance is
the set of objects being transferred by force of law.*® Also, none of the limitations ap-
ply that are inevitable for singular succession.”® The property can be passed to only
one subject, which may be either one heir or several heirs jointly,” but it cannot be
passed, for instance, to different recipients of legacies with direct material effect (leg-
acy by vindication).?

As a universal successor, an heir automatically obtains the position of the legal
predecessor as if no legal succession had occurred at all,”” simply replacing his or
her predecessor in an existing legal relationship.”” With regard to contracts, the heir
will assume the same contractual position held by the deceased, including acces-
sory claims (the right to request information or reporting®) and formative rights
(the right to declare avoidance and a statutory or contractual right to withdraw or

o

General Part of the Civil Code Act (GPCCA), tsiviilseadustiku iildosa seadus. RT 2002, 35,216; RT I,
20.4.2017,21 (in Estonian; English text available at https://www.riigiteataja.ee/en/eli/509012018002/
consolide, most recently accessed on 26.9.2021).

N~
[N

See the GPCCA (ref. 22), whose §6 (2) states that legal succession shall be based on a transaction or
the law.

See §66 of the GPCCA (ref. 22). However, it is possible under § 2 of the LSA (ref. 20) for an estate
to comprise objects that are not (or not anymore) ‘monetarily appraisable; as can be seen also from
§130 (1) of the LSA.

See §6 (3) of the GPCCA (ref. 22). See also KULLERKUPP, K. ref 12, § 6, 3.2.1.

» ALCSCd 3-3-1-97-13, para. 11 and para. 13; KULLERKUPP, K. ref. 12, § 6, 3.2.2; MIKK, T. ref 17,
p- 10 and pp. 16-17; LIIN, U. ref. 12, p. 15. In the context of German law, see MUSCHELER, K. ref.
10, sn. 804.

MUSCHELER, K. ref. 10, sn. 806. For example, in the context of Estonian law, the rights and ob-
ligations pass on to the heir without the consent of the creditor, as foreseen for succession based
on a transaction under § 175 (2) of the Law of Obligations Act (LOA), véladigusseadus. RT 12001,
81, 487; RT I, 31.12.2017, 8 (in Estonian; English text available at https://www.riigiteataja.ee/en/
eli/510012018003/consolide, most recently accessed on 26.9.2021).

MUSCHELER, K. ref. 10, sn. 764.
Ibid., sn. 771. In the context of Estonian law, see MIKK, T. ref. 12, p. 28.

KAERDI, M. re. § 209, 3.1.a. In: KOVE, V. et al. (eds.). Tsiviilkohtumenetluse seadustik I. Kom-
menteeritud viljaanne [‘Code of Civil Procedure I: Commented Edition’]. Tallinn: Juura, 2017 (in
Estonian); MIKK, T. ref. 17, p. 10. In the context of German law, see Staudinger/Kunz (ref. 14), BGB
§1922, sn. 14.

% ALCSCd 3-3-1-97-13, para. 13.
' E. g., section 624 of the LOA (ref. 27).
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cancel).” In other words, the heir is entitled not only to require or accept perfor-
mance of a contractual obligation but also to claim damages, if doing so would have
been justified for the predecessor were he or she still alive, or, eventually, terminate
the contract. In the case of universal succession, the successor simultaneously enters
into all the inheritable legal relations in which his or her legal predecessor partici-
pated before the transfer,® whether or not the (special) law or a will contains a rule
confirming such a transfer. It has been pointed out in legal literature that the transfer
does not depend on the intent of an heir to inherit individual objects. Nor is it con-
tingent on his or her awareness of their existence.* Lately, this position has also been
confirmed by the highest court of Estonia (Riigikohus).” In other words, the prin-
ciple of universal succession ensures that the property of the deceased in its entirety
will be transferred, including objects that may not even come to mind.*

In essence, an heir not only becomes the owner of the objects that belonged to the
deceased but also continues to carry all the legal positions that can be transferred by
way of succession.” Yet the legal regime provides also for legal positions that are ex-
tinguished upon death. These are, however, a few, limited exceptions® and can of-
ten be justified by the argument that the succession can occur only in property, not
in personality of the deceased.”

There is no sound reason for digital objects not to be covered by the principle of
universal succession. There is only one inherited estate, which consists of different
types of components: digital and non-digital.*” Differential treatment has not been
considered justified in German case law either: the inheritability or non-inherit-
ability of a particular object should depend not on the data-carrier medium but on
the nature of the legal position.* Thus, for the purposes of inheritance law, digital
objects, including e-accounts, should be treated in the same way as physical docu-

32 MiKoBGB/Leipold (ref. 17), § 1922, sn. 20.

3 KULLERKUPP, K. ref. 12, § 6, 3.1.1.a.

MUSCHELER, K. ref. 10, sn. 800. In the context of Estonian law, see MIKK, T. ref. 17, p. 103.
CCSCd 2-18-18277, 24.3.2021, para 15.5 (in Estonian).

MUSCHELER, K. ref. 10, sn. 801.

CCSCd 2-18-18277, 24.3.2021, para 15.3 (in Estonian). In the context of German law, see KLAS,
B., MOHRKE-SOBOLEWSKI, C. Digitaler Nachlass — Erbenschutz trotz Datenschutz. Neue Juris-
tische Wochenschrif., 2015, pp. 3473-3478, on pp. 3473-3474.
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¥ BOCK, M. Juristische Implikationen des digitalen Nachlasses. Archiv fiir die civilistische Praxis
217/3 (June 2017), pp. 371-417, on p. 397; HERZOG, S., PRUNS, M. Der digitale Nachlass in der
Vorsorge- und Erbrechtspraxis. Zerb Verlag 2018, § 2, IV. In Estonian law, the principle of presump-
tion of inheritability can be deduced from § 2 and § 130 of the LSA (ref. 20), and from § 6 (1) of the
GPCCA (ref. 22): ‘all rights and obligations except... For discussion of exceptions, see Section 3 of
this article.

See also STAUDINGER/KUNZ (ref. 14), BGB § 1922, sn. 11.
HERZOG, M., PRUNS, M. ref. 39, § 2, sn. 26.

Judgement of the LG Berlin of 17.12.2015, 20 O 172/15 (ref. 4), B, II, 1; BGH judgement IIT ZR
183/17, of 12.7.2018 (ref. 4), sn. 49 and sn. 50.
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ments or content stored on a hard drive or USB stick.*? In the context of Estonian
law: non-inheritable objects are such rights and obligations - digital or non-digital -
which, by their nature, are inseparably bound to the person of the deceased.*’

3. Determination of Inheritability of Online Accounts
and Their Content

3.1. The Legal Position of the Deceased During His or Her Lifetime

To give an answer to the question of whether an heir is entitled to claim access to
online accounts or their content, we must first ask what the legal position of the de-
ceased was, only then may we proceed to analyse whether it is transferred by inheri-
tance. It should be borne in mind that it is not the objects as such that are transferred
but the legal position with regard to these objects.** Neither an e-account itself, e.g.
en e-mail account, nor the data thereon, e.g. e-mails and attachments, are material
objects and they have not been saved to such objects either,*” thus there can be no
question of the right of ownership or possession.* Rather, the legal relationship be-
tween the deceased and the service providers might have been regulated by a con-
tract. The contract, as any other legal position allowing legal transfer, is inheritable.*”
In cases wherein the data storage is in the cloud, the contract instead of the owner-
ship is considered to be the ‘carrier medium’*® Although qualification of the contract
depends upon the particular service - that is, the obligation of the service provider -
a characteristic common to all these types of agreements is the obligation of the ser-
vice provider to allow the user access to the online account and the data therein.” It
is important to be able to access and maintain data and also to download these at any
time suitable for the customer. A user ID and password are necessary as well.*° Con-
sidering the purpose of the agreement and the non-material nature of the objects,
provisions regarding contracts for services (under §635 of the Law of Obligations

2 In principle, this is the position held in the context of German law. See STAUDINGER/KUNZ
(ref. 14), BGB § 1922, sn. 600.

4 Under § 2 and §130 (1) of the LSA (ref. 20).

44

If the bequeather owned a book, the object of the transfer by inheritance is the ownership of the
book, not the book itself. See HERZOG, S., PRUNS, M. ref. 39, § 2, sn. 27 et seq.

PAAL, K. re. § 49, 3.1.3, in: General Part of the Civil Code Act: Commented Edition (ref. 12).

% See § 32 et seq. and also § 38 of the Law of Property Act (LPA), asjadigusseadus. RT 1 1993, 39,
590; RT I, 25.1.2017, 5 (in Estonian; English text available at https://www.riigiteataja.ee/en/
€li/504012018002/consolide, most recently accessed on 26.9.2021).

CCSCd 2-18-18277, 24.03.2021, para 15.3 (in Estonian).
See HERZOG, S., PRUNS, M. ref. 39, § 4, sidenotes 5 and 9.
* BOCK, M. ref. 39, pp. 376 et seq.
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Users of piletilevi.ee can buy tickets and choose seats online. The piletilevi.ee ticket-office terms of
use can be found at https://www.piletilevi.ee/eng/generalinfo/howtobuy/Ticket-Office_terms_of_
use/ (most recently accessed on 26.9.2021).
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Act, LOA), contracts of mandate (under §619 of the LOA), or contracts of brokerage
(under §658 of the LOA) could be applied in principle. In some cases, the presump-
tion of inheritability is provided by law - e.g. a contract of mandate does not expire
upon the death of the mandator as regulated in Section 632(1) of the LOA. In other
cases, inheritability derives from the principle of presumption of inheritability and
should be determined by the nature of the particular object. This means that the lack
of an inheritability clause does not necessarily lead to non-inheritability. In the con-
text of this article, the important conclusion is that, with respect to e-accounts, it is
the contractual position in its entirety which is included in the estate and that, pre-
sumably, this position is inheritable.

3.2. Inheritability Based on Legal Position

We will proceed to analyse whether inheritability of the contractual positions in
question could be excluded by way of exception - for instance, for the reason that
using a service requires entering a user ID and password while these may not be
transferred to third persons. Estonian law is unlike German law in containing legal
provisions for non-inheritability whereby rights and obligations that by their nature
are inseparably bound to the person of the deceased or that by law do not transfer
from one person to another® are not transferred by succession.”> However, the de-
termination of non-inheritability might prove to be a serious legal challenge in both
legal systems. As explained in Estonian legal literature, an inseparable bond needs to
be ascertained with regard to the circumstances of the specific case, the rationale for
the legal act, and the nature of the rights and obligations.” In one simple example,
an obligation is non-inheritable if that obligation cannot be performed without the
personal participation of the deceased. Consider an obligation involving personal
performance that requires use of intellectual capacity, such as a service of an artist or
a singer.>* Such services of a personal nature cannot be taken over by the heir, since
the heir lacks capacity to fulfil the contractual obligations.® As a rule, death of the
obligee does not end a legal relationship, since fulfilling the contractual obligation
does not depend on the person of the obligee. But there can be exceptions, such as

*! On that occasion, non-inheritability clearly follows from a provision of the law; e. g., the obligation
to provide maintenance terminates upon the death of the entitled or obligated person according
to § 110(1) of the Family Law Act, perekonnaseadus. RT 1 2009, 60, 395; RT I, 9.5.2017, 29 (in Es-
tonian; English text available at https://www.riigiteataja.ee/en/eli/507022018005/consolide, most
recently accessed on 26.9.2021).

2 Under § 2 and § 130 (1) of the LSA (ref. 20). Although not explicitly stipulated by law, in Germany
the same principle is recognised. See MiiKoBGB/Leipold (ref. 14), § 1922, sn. 21.

3 KULLERKUPP. K. ref. 12, § 6, 3.1.1.b; MIKK, T. ref. 17, p. 18.

4 KOVE, V.re. § 186, 6.a, in: Law of Obligations Act I: Commented Edition (ref. 12). See § 186(7) and
§ 186(8) of the LOA (ref. 27)).

> KALAMEES, P. et al. (eds.). Lepingudigus [‘Contract Law’]. Tallinn: Juura, 2017, sn. 1133 (in Esto-
nian).
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in the case of ordering a made-to-measure suit from a tailor.”® As mentioned above,
in some cases, the presumption of inheritability is provided by law. In those cases,
the Estonian legislator has deemed the interests of the heirs important. For instance,
where a service served the patrimonial interests of the deceased, the heirs of the
principal are presumed to be interested in the same patrimonial advantage. If they
are not, the heirs can terminate the contract.”” However, in most cases, the question
of inheritability is a matter of interpretation.

There is Estonian case law in which courts have declared inheritable a tax benefit
by which the bequeather was entitled to the right to deduct the acquisition cost of
the property from the gains derived from the sale of that property,® had an obliga-
tion to pay compensation for non-patrimonial damage,” and bore an obligation to
pay compensation for damage that had been caused by breach of an obligation that
is inseparably bound to a bequeather and cannot be transferred within one’s lifeti-
me.* Also, according to the highest court of Estonia, non-patrimonial damage is
inheritable.’ Not to mention the right to contest the paternity of the deceased man,
as declared explicitly by the Family Law Act.®> On the other hand, an example of
non-inheritability is to be found in an income tax exemption based on the use of the
dwelling as the taxpayer’s residence.”® The European Court of Justice has held that
even a worker’s right to receive an allowance in lieu of paid annual leave not taken
by the date of death is passed to an heir.** These examples confirm that the Estonian
legislator is rather of the opinion that non-inheritability is a rare exception.

Although being non-transferable within one’s lifetime does not necessarily mean
non-inheritability,®” estimation of inheritability can be based on provisions pertai-
ning to assignment of claim and assessing whether an obligation can be fulfilled

56 KOVE, V. re. § 186, 7, in: Law of Obligations Act I: Commented Edition (ref. 12).
KALAMEES, P. et al. ref. 56, sn. 1134.

% ALCSCd 3-3-1-97-13, 12.2.2014, para. 10 and para. 13 (in Estonian). However, see §38 (1) of the
Income Tax Act, tulumaksuseadus. RT 11999, 101, 903; RT I, 20.4.2018, 8 (in Estonian; English text
available at https://www.riigiteataja.ee/en/eli/ee/525042018001/consolide/current, most recently
accessed on 1.5.2018, as amended after the judgement).

¥ CCSCd 3-2-1-19-08, 9.4.2008, para. 15 (in Estonian). On the same position, see SEIN, K. re. § 134,
4.3, in: Law of Obligations Act I: Commented Edition (ref. 12).

CCSCd 3-2-1-191-12, 8.5.2013, para. 13 (in Estonian).

CCSCd 9.4.2008, 3-2-1-19-08, para. 15 (in Estonian).

2 Family Law Act § 93 (4) (ref. 52).

¢ ALCSCd 3-3-1-97-13, 12.2.2014, para. 12 (in Estonian).

6 See the judgement of the European Court of Justice of 12.6.2014 in Case C-118/13.
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Section 130(2) of the LSA (ref. 20) provides that in the cases provided for by law, rights inseparably
bound to the person may transfer to a successor. For example, the moral rights of an author are
inseparable from the author’s person and non-transferable (under § 11(2) of the Copyright Act,
autorioiguse seadus. RT 11992, 49, 615; RT 1, 16.6.2017, 1), being still inheritable to a certain extent
(see § 36(2) of the same act).
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for the benefit of a new obligee without the content of the obligation being alte-
red.®® Market leader Facebook currently sits at more than 2.85 billion monthly active
users.”” It would be a legal exaggeration to claim that a service which is delivered to
such a huge number of clients could be considered personalised. German scholars
argue equally that there is nothing tailored to the testator, as it were, in Facebook’s
obligation to allow use of the infrastructure of its social-media environment.®® The
Federal Court of Justice, or Bundesgerichtshof (BGH), has explained that the obli-
gation to provide a communication platform, and, at the request of the user, that to
publish content and to deliver messages to another account, as well as that to allow
unfettered access to the messages delivered or content shared, have the same design
for each and every user. The court held that such obligations are not personally bo-
und to the person but of a technical nature and can be fulfilled for the benefit of the
heir without the content of the obligation being altered.® Moreover, the court argu-
ed that the contractual obligation of Facebook is bound not to the person but to the
account: Facebook is obliged to deliver the message to the account not to the per-
son and it is not in its power to prevent the user ID and password being passed on to
third parties nor to establish the identity of the recipient.”” The court admitted that
the contractual relationship is bound to the person of the user to the extent that only
he or she is entitled to send messages and post content, but this, in the court’s view,
does not exclude the inheritability of the contractual relationship. It may, however,
lead to the conclusion that a right of actively continuing to use the account is not in-
cluded in the heir’s right of inheritance.” To sum up, the obligations of service provi-
ders - be they for e-mail, social network or cloud storage services — are the same for
each and every user and are therefore not bound to the person of the deceased; these
obligations can be fulfilled to the benefit of the user as well as their heir without the
content of the obligation being altered. However, the same cannot be said for the ac-
count of a dating portal, for example. Here, with the change of subject, the obligation
of the service provider also changes: delivery in accordance with the preferences of
the deceased user is objectively no longer possible.

3.3. The Content of the Account as a Criterion for Inheritability

It is often the content of an e-mail, e-message or jpg. file that may contain sensitive
data. The personal or intimate content of the account gives reason to doubt the in-
heritability of e-accounts containing such data. However, Estonian law does not ex-

% Per the second sentence of § 164(1) of the LOA (ref. 27). In the context of German law, see MiiKoB-
GB/Leipold (ref. 14), § 1922, sn. 21.

¢ Data published by Statista research department as of 10.9.2021 available at https://www.statista.
com/statistics/272014/global-social-networks-ranked-by-number-of-users/.

% MACKENRODT, M. O. ref. 2, p. 43.

¢ Judgement of the BGH of 12.7.2018, III ZR 183/17 (ref. 4), sn. 35.

70 Ibid., sidenotes 40-44.

71 Ibid., sn. 36.
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clude the inheritability of the object — a diary, a love letter or a picture — due to its
content. Looking back at the history of Estonian law, it can also be concluded that it
never has.

The first sentence of § 160 of the Law of Succession Act has been taken over with-
out amendments from § 152(1) of the Law of Succession Act (1997). Also, § 857(2)
of the draft of the General Part of the Civil Code Act (1940) stipulated the follow-
ing: “Family letters and other objects that have special sentimental value for the fam-
ily are not for sale if one of the successors is against it”’* For the scarce provisions
of Soviet law, the issue probably involved going into too much detail. However, le-
gal comments of the time say that the non-property rights of the bequeather must
not be divided and should be exercised jointly by all successors.” The Baltic Private
Law Act (BPLA) included a separate chapter devoted to the transfer of family doc-
uments. According to the Estonian Land Law, family documents were not divided
when dividing the estate and had to be entrusted to the oldest member of the family
(Art. 2731, BPLA). The Estonian City Law stated that these documents were passed
on to the successor with the largest share of the estate (Art. 2732, BPLA). The suc-
cessor who had such documents in their possession had to allow other successors to
examine them and make extracts from them at any time (Art. 2733, BPLA). There-
fore, legislators on the territory of Estonia have historically wished for documents
of special significance to stay within the family. They have been passed on to one or
all successors and all the heirs have always had the right to become acquainted with
their contents.

The same applies today. Photo albums, postcards, congratulations, letters, expres-
sions of gratitude, honorary certificates, gifts, travelogues, souvenirs and items that
are reminiscent of joint memories may be considered things with special sentimen-
tal value within the meaning of § 160 of the Law of Succession Act. Admittedly, the
provision does not include a separate reference to documents with ‘highly person-
al contents’ This is the case with § 2047(2) of the BGB, for instance, which also re-
fers to documents concerning “the bequeather’s personal relationships” in addition
to those concerning the family or the entire estate. At the same time, it cannot be
claimed that this means that ‘things with special sentimental value to the family’ do
not include documents with highly personal contents, for instance personal photos,
books with dedications, love letters, diaries, etc. The practice contradicts this: a large
part of estates includes documents with personal contents and no special regulations
have been imposed on inheriting them, nor have they been regarded as non-inherit-
able in the Estonian legal system before. The issue has not been regulated by means
of singular succession, which exists in addition to inheritance based on the principle
of universal succession, and it has not been stipulated that the ownership of personal

72 Also in the draft of the GPCC (1936) § 815 (819).

7 ANANJEVA, J., KASK, P, LAASIK, E. ENSV tsiviilkoodeks. Kommenteeritud viljaanne. [‘General
Part of the Civil Code Act of the Estonian Soviet Socialist Republic: Commented Edition’]. Kirjas-
tus Eesti Raamat, Tallinn, 1969, § 563, 1 (in Estonian).
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items is terminated and the estate has to be inspected and items with personal con-
tent have to be removed from it before transferring possession of the estate.

The transfer of objects with personal content to the successor is also confirmed
by § 148(4) of the Law of Succession Act, according to which the acquirer of a share
of the community of an estate has no decision-making powers upon the division of
objects with special sentimental value to a co-successor, unless otherwise provided
by an agreement between the co-successors. There is no reason to believe that the
things considered important by co-successors were not considered as such by the
bequeather. This is also confirmed by a comparison with § 2373 of the BGB, which
served as an example for § 148(4) of the Law of Succession Act. The provision con-
cerns family documents. According to legal literature, the term ‘family documents’
must be interpreted broadly: they include legal documents, correspondence, notes
of the family and diaries, among others.” There is no reason to believe that the term
‘family documents’ does not include the bequeather’s documents with personal con-
tents in Estonian law.

Based on the above, it can be concluded that objects with personal or non-per-
sonal contents can be inherited in the same manner according to Estonian law. The
ownership of the objects that are part of the estate is not terminated due to the fact
that such objects carry information concerning the bequeather’s private or intimate
life. In the same way that computers do not become non-inheritable when personal
information has been stored on them, the personal content of e-mails, social media
posts or messages and data stored in the cloud does not change the inheritability of
the agreement entered into with a service provider.There is no sound reason to con-
sider the letters and diaries of a deceased person inheritable while e-mail and priva-
te ‘instant messaging’ — perhaps even carrying the same message — are considered
non-inheritable.

Even if we interpreted § 160 and § 148(4) of the Law of Succession Act more nar-
rowly and found that they do not concern documents with personal or intimate con-
tents, it would give rise to the question of how to make a difference as to which do-
cuments are ‘family documents’ and how to resolve the situation if one and the same
item on a data carrier (an e-mail) carries personal and ‘neutral’ information impor-
tant to the family. Such differentiation primarily causes the following practical prob-
lems: how to differentiate e-mails with personal content from e-mails with non-per-
sonal content, who should do it, who should cover the costs and how can the rights
of successors as the new holders of rights be guaranteed. It is clear even without
a longer analysis that it is not reasonable to burden the state with these issues. If we
give the successors the obligation of sorting this, it is inevitable that they will beco-
me acquainted with the contents of the documents, which would be the opposite of
the outcome initially desired. Imposing the obligation of separating highly personal
content on service providers would also be too burdensome and would require the
right to examine the contents of an account as well as the competence to assess how

7 MiiKo/Musielak (ref. 14), BGB § 2373, 5.
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personal the account is. In addition, this solution would create an unreasonable bur-
den for those who do not wish to remove account agreements from the estate.

In the German legal literature, inheritability is considered not to be deemed ru-
led out by dint of the strictly personal content of a digital object,” nor is it excluded
even by the fact that a legal position does not (any longer) have monetarily appra-
isable value.”® The German authors are also critical of the criterion of patrimonial
value, which is said to be overly restrictive and to entail vast delimitation problems —
e.g., that e-mail messages may have but do not necessarily have patrimonial value
and may be both personal and professional.”” At this point, it has already been es-
tablished in case law also that drawing such a distinction is neither legally justified
nor practically feasible.”®

It can be concluded from the above that the rights and obligations arising from the
contracts in question are not inseparably bound to a person in the meaning of Esto-
nian inheritance law: the contracts clearly are aimed at protection of patrimonial in-
terests; the contractual relationships lack the component of being personalised and
individualised, meeting the needs of a particular client in specific; there is no spe-
cial trust relationship created, whereas the existence of one might suggest a secrecy
obligation of the parties. Accordingly, the contract clearly gives rise to obligations
that can, in principle, be fulfilled by the service provider for the benefit of any obli-
gee without the content of the obligation being altered. The user ID and password
requirement alone does not make the obligation relationship inseparably bound to
a person. It is not in the power of the service provider to prevent the user ID and
password or the ticket being passed on to third parties nor to establish the identity of
the user, as indeed can be concluded from the terms of use of piletilevi.ee.” More-
over, the transfer of digital assets is in the interests of an heir. In addition, the heir
has a justified interest in getting an overview of the assets the estate encompasses and
meeting the — inherited - obligations towards obligees, on whom the e-account may
give additional information.

3.4. Legal Consequences of Non-inheritability

Where a right is not exceptionally transferred by succession, it generally is extin-
guished.® This does not, however, mean that the heir is automatically denied access

75 KLAS, B., MOHRKE-SOBOLEWSKI, C. ref. 38, p- 3474; HERZOG, S., PRUNS, M. (ref. 39), § 2,
sn. 38 et seq, § 4, sidenotes 8 and 41.

7 HERZOG, S., PRUNS, M. (ref. 39), § 2, sn. 32 et seq., § 4 sn. 8; Staudinger/Kunz (ref. 14), BGB
§ 1922, sidenotes 9, 70, and 72.

77 E.g., KLAS,B., MOHRKE-SOBOLEWSKI, C. ref. 39, p. 3474. See also MiiKoBGB/Leipold (ref. 14),
§ 1922, sn. 26; HERZOG, S., PRUNS, M. ref. 39, § 4, sn. 40.

¢ Judgement of the BGH of 12.7.2018, IIT ZR 183/17 (ref. 4), sidenotes 21, 47-49 and 51.
7 See clauses 4.1.4,4.2., 5.5, and 5.10.

8 By the provisions of the LOA, in conjunction with § 130 (1) of the LSA (i. e., when the object is
personally bound to the person of the deceased), the death of a natural person is a basis for au-

101



to the objects in question. For instance, extinction of usufruct by death is provided
by law, but the law provides also that the heirs as legal successors of the usufructuary
still are required to return the object of the usufruct to the owner in the state speci-
fied by the law.®" With regard to non-inheritability of a contractual position, the le-
gal relationship is terminated only with ex nunc effect. In the case of long-term con-
tracts, the consequences of extinction of obligation can, by analogy, benefit from the
cancellation provisions of the general part of the LOA (on return of that which has
been delivered in advance) and on certain occasions also from the withdrawal pro-
visions (on return of that which was delivered).* In cases wherein the post-mortem
regulation is not explicitly provided by law, restitution obligations may also arise
from legal provisions on the respective type of agreement, as with § 626(1) of the
LOA, which imposes an obligation on the mandatary to hand over to the mandator
(and at his or her death to the heirs) anything received or created in connection with
performance of the mandate, along with anything that he or she received and did
not use to perform the mandate. Handing over can include both objects and rights,*
such as a bearer security (ticket) or other content of the account.

Consequently, if, hypothetically, the contract with Piletilevi provided specifically
for the contract to terminate upon death, this would mean that an heir would not
be able to buy new tickets under this contract. Yet this should not cause the tick-
ets bought by the deceased, which cannot be used by him or her anymore, to re-
main at the disposal of the service provider. There is no justified reason for digital
tickets to be subjected to different inheritance rules than tickets printed on paper. If
the deceased had ordered paper tickets from a ticket office, the agency would have
to deliver tickets to the heir. Moreover, the principle set out in § 626(1) of the LOA
should be regarded as an essential principle of law in the sense of § 42(1) of the
LOA, meaning that standard terms derogating from such a principle would be un-
fair to the consumer and hence void. Accordingly, where a contract of mandate pro-
vides for its termination by the death of the mandator, the heirs should preserve the
right to demand transfer of tickets or, for instance, recovery of advance payment on
account. The same conclusion applies to other examples given, unless individually
agreed otherwise.

The German scholars argue that even if the contractual relationship were to end for
reason of death (e.g., a special cancellation right has been granted), the cloud-storage
service provider would still be required to make the data saved so far (pictures and
e-mail content) accessible to an heir and delete those in its possession. On no occa-

tonomous termination of contract. See KOVE, V. re. § 186, 6.a, in: Law of Obligations Act I: Com-
mented Edition (ref. 12). See § 186 (7) and § 186 (8) of the LOA (ref. 27).

81 Section 216 of the LPA (ref. 47).
82 KOVE, V. re. § 186’ 6.a and 7, in: Law of Obligations Act I: Commented Edition (ref. 12).
8 KALAMEES, P. et al. ref. 56, sn. 1108.
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sion is the service provider allowed unauthorised erasure of data or use of said data
for its own benefit.**

3.5. Solution Under Law of Succession

It is confirmed by the above that in the circumstances of the given examples the es-
tate of the deceased includes a contractual position with e-services providers. As in
these cases non-inheritability does not follow from statutory provisions, nor does it
follow from the nature of the contractual relationship or is non-inheritability agreed
on in the contract itself, contracts are passed to heirs along with other assets upon
the person’s death. As an heir ‘steps into’ a contractual relationship, replacing the
deceased as a universal successor, the heir will assume the same contractual posi-
tion held by the deceased, including primary and accessory claims. Transfer of the
contractual position in its entirety means that an heir is, at least for the purpose of
managing the estate, entitled to access the account of the deceased and to use and
manage the content of the account. Also, an accessory contractual claim for receiv-
ing information related to user ID and password is included, as is one for contract
details. In other words, if the person him- or herself had the right to access the ac-
count and obtain a new password, the same right (claim) should belong to the heir.
An heir assumes this position by force of law and is not a third person, who should
be denied access to e-accounts by the service providers. German legal literature ex-
presses the same opinion: contractual relationships with e-services providers, char-
acterised by existence of a user account, are inheritable. As a party to a contractual
relationship, an heir has substantive justification for being granted access to the data
of the deceased stored on an account.®® An heir is entitled to request information on
passwords®* and in conjunction with §1922 of the BGB also on whether the deceased
had entered into a contract with a specific service provider.*”

All in all, Estonian law allows relying on succession law for purposes of enforcing
claims under law of obligations, arising from contracts with e-services providers. For
proving one’s rights, it is practical to provide a succession certificate,*® which should
list all the heirs who have not renounced succession and are officially declared to be
the universal successors.*

84 HERZOG, S., PRUNS, M. ref. 39, § 4’s sidenotes 36 and 41 and footnote 79 and § 5’s sn. 33. See also
judgement of the LG Berlin 20 O 172/15, of 17.12.2015 (ref. 4), B, II, 2, a.

% This position has been confirmed also by case law. See BGH judgement III ZR 183/17, of 12.7.2018
(ref. 4).

86 STAUDINGER/KUNZ (ref. 4), BGB § 1922, sn. 619; HERZOG, S., PRUNS, M. ref. 39, § 4, sideno-
tes 33 and 40; BOCK, M. ref. 39, p. 378.

8 KLAS, B., MOHRKE-SOBOLEWSKI, C. ref. 38, pp. 3474-3475.
8 See § 171 (1) and § 171 (1') of the LSA (ref. 20).

¥ An object belonging to the estate may be disposed of only by the agreement of all co-heirs, under
§ 147 and § 148 (2) of the LSA (ref. 20).
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In summary, the heir is entitled to access the account, download the tickets bought
by his or her predecessor, and enjoy the concert just as much as he or she is entitled
to use and manage the rest of the estate. The same applies to other examples given.
One of the purposes of universal succession is to ensure that the objects do not be-
come ownerless. Denying inheritability of the Piletilevi contract would result in ex-
actly that.

4. Non-inheritability Based on Intention of the Deceased

Finally, a question might arise as to whether the transfer of contractual claim in ques-
tion could be excluded on the basis of the intention of the deceased. This is, in itself,
supported by Estonian law. There are many deviations from the principle of univer-
sal succession: contracts for the benefit of third parties, to name one.” With regard
to contracts of mandate, which regulation is to apply most likely in connection with
both, Estonian law provides a statutory presumption that a contract of mandate does
not expire automatically upon the death of the mandator (the user).”” This means
that other agreements are possible; i.e., the user and service provider can agree in
their contract that the service contract terminates upon the persons death. In Ger-
man legal literature and case law exclusion of inheritability is supported by reference
to the principle of contractual freedom.*? Thereby, in principle, a person can agree
with the service provider on what will happen to the account after the account-hold-
er’s death (e.g., that the account must be deleted).”” In other words, a user who pre-
fers to not grant their heirs the right to access a particular e-account has the option
of an individually negotiated agreement addressing the question of inheritability, in-
cluding termination of accessory claims. Scholars disagree as to whether the exclu-
sion of inheritability may be regulated via standard terms. This question has even
been left open by Germany’s highest court.” In the view of the author, inheritability
can only be excluded with immediate effect by an individual agreement, but not in
standard terms. Under Estonian (and German®) law, standard terms are subject to
an unfairness review regarding the circumstances of the specific case.” Clauses in
standard terms, excluding inheritability, meet the interests of the service providers
but are in conflict with the interests of the contracting party in exercising the right
to contractual and testamentary freedom and their heirs in using the assets of the

9
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Section 80 (5) of the LOA (ref. 27).
Section 632 (1) of the LOA (ref. 27).

MiiKoBGB/Leipold (ref. 14), § 1922’s sn. 21 and sn. 28; BGH judgement III ZR 183/17, 0of 12.7.2018
(ref. 4), sn. 24.

MiiKoBGB/Leipold (ref. 14), § 1922, sn. 28.
Judgement of the BGH III ZR 183/17, of 12.7.2018 (ref. 4), sn. 25.

MiiKoBGB/Leipold (ref. 14), § 1922, sn. 29; HERZOG, S., PRUNS, M. ref. 39, § 5, sn. 10 ef seq. See
also 12.7.2018 BGH judgement IIT ZR 183/17 (ref. 4), sn. 29.

Section 42 (1) of the LOA (ref. 27).
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estate and meeting the obligations of creditors. In other words, the interests of the
heirs to have an access to the account outweigh the interests of the service provider
to exclude that.

Nor can such an agreement, however, be deduced from the relevant service pro-
viders’ clauses on user conditions, which require personal participation under the
user’s real name,” prohibit the disclosure of one’s password and forbid access to
third parties. However, it is mainly by the latter argument that piletilevi.ee excludes
inheritability.”® In the authors’ view, these are mostly agreements setting out obliga-
tions in a person’ lifetime.” Heirs are not third persons in this context but universal
successors of the deceased who by force of law assume the place of the deceased in
a legal relationship. Rather, the purpose of such rules is to guarantee security of the
e-environment, which would not be compromised by heirs” access to an account for
management of inherited assets.'®

5. Conclusions

Estonian inheritance law enables an heir to access digital assets of the deceased. In
Estonia, the principle of universal succession applies. This means that the inheri-
tance of digital objects follows the same rules as transfer of ownership to material
objects and, for instance, rights and obligations arising from a sale contract. In the
case of e-accounts, it is the set of rights and obligations arising from a contract con-
cluded between a deceased person and an Internet services provider that is included
in the estate. The contractual positions analysed in the article may be not excluded
from succession by an individual agreement. Unless agreed otherwise, they are not
inseparably bound to the deceased person, mainly because they lack the component
of being personalised and can, in principle, be fulfilled for the benefit of any obligee
without alteration to the content of the obligation. Hence, upon death these contrac-
tual relationships, among other objects in the estate, are transferred to the heir. As
the deceased has trusted the heir with the position of being his or her legal successor,
the heir is to be considered the person most suited to deciding what shall happen to
the digital assets — not to mention that digital objects, such as an e-mail account, may
include information on obligations, which unquestionably have been transferred to
the heir by way of succession.

As a universal successor, an heir obtains the same legal position of the deceased
as if no transfer had occurred at all. An heir replaces the deceased in a legal relation-
ship by force of law and should not, in this context, be considered a third person,

%7 See, for example, clause 4.2 of the terms of use of piletilevi.ee (ref. 51).
% E-mail of 17.4.2018 from the representative of piletilevi.ee, in the possession of the author.

* On the same position in the context of German law, see the 12.7.2018 BGH judgement III ZR
183/17 (ref. 4), sn. 25.

1% On essentially the same position in the context of German law, see HERZOG, S., PRUNS, M. ref.
39, § 5, sn. 13; see also judgement 20 O 172/15 of the LG Berlin, of 17.12.2015 (ref. 4), B, IL, 2, b.
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who should be denied access to e-accounts. Consequently, the heirs have the same
contractual claims against the e-services provider that the deceased would have had
him- or herself. In other words, the heir has the right to request information per-
taining to the existence of the contracts, access the e-accounts and download data
therefrom, request information on passwords, and (alternatively) exercise the right
to terminate the contract. On the other hand, the service provider maintains the
same obligations they had for the benefit of the deceased user, including the obliga-
tion of secrecy with respect to third persons. This follows from the universal succes-
sion principle of the inheritance law.

Data protection law does not entitle the service providers to refuse to give heirs ac-
cess to the accounts either.'”* Moreover, Estonia belongs to the minority of EU mem-
ber states in which personal data protection is applied at least in some respects after
a person’s death, giving the heir the right to give consent to the use of the personal
data of the deceased if other legal grounds for data processing do not apply.’* The
rights of communication partners are most likely not infringed: the contract with the
service provider continues to serve as a legal ground for processing the personal data
[GDPR Article 6 (1)(b)]'* and most likely in most cases the interests of the heirs out-
weigh the interests of the communication parties [GDPR Article 6 (1)(f)].

The purpose of the principle of universal succession is to guarantee continuity of
and clarity in legal relations and to ensure that no object, be it digital or not, becomes
ownerless, and that the property as a whole is managed in the best interest of all in-
terested persons. Where a person wishes to exclude heirs’ access to a certain object,
it is best to make arrangements to this end during their lifetime, by such means as
an individual agreement with the service provider or by establishing a testamentary
obligation and/or appointing an executor of will.

In conclusion, it can be said that the granting of ‘new rights’ is not accompanied
by a need to write new laws. Although the form of messages has changed and the fre-
quency of communication has increased in the digital age, data carriers that include
messages are still inherited on the basis of the same rules as before.

101 MIKK, T., SEIN, K. ref. 1, pp. 125-127.

102 personal Data Protection Act (PDPA) § 9, isikuandmete kaitse seadus. RT 1 2007, 24, 127; RT 1,
6.1.2016, 10 (in Estonian; English text available at https://www.riigiteataja.ee/en/eli/507032016001/
consolide, most recently accessed on 26.9.2021).

10 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the
protection of natural persons with regard to the processing of personal data and on the free mo-
vement of such data, and repealing Directive 95/46/EC (General Data Protection Regulation). OJ
L 119, 4.5.2016, pp. 1-88.
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Pravna aprava testamentov v Krakove
v 16. storoci

Testamentary Regulations in the 16™-Century
Cracow

Maciej Mikuta

Faculty of Law and Administration, Jagiellonian University in Krakow

Abstrakt: Staré magdeburské pravo, ktoré bolo rozsirené na Krakov v roku 1257, neobsaho-
valo ziadne ustanovenia tykajtce sa zavetnych dispozicii. Tie preto spadali do kompetencie
miestneho zakonodarného zboru. V roku 1530 prijala mestska rada $tatat (wilkierz), ktory
upravoval kltucové otazky sukcesie a dedenia. Po nom bol vypracovany komplexny kodifikac-
ny projekt Processus Iuris Cracoviensis in civilibus (1544), ktory sa vSak nestal zdkonom. Cie-
lom tohto autorovho' ¢lanku je preskiimat oba pravne texty — urbarsky statat z roku 1530
a projekt kodifikdcie z roku 1544; overit, do akej miery autori projektu cerpali z textu Statatu;
a preskumat prijatie projektu v inych polskych mestach - priamo alebo prostrednictvom pra-
xe vyznamnych pravnikov. Na tcely posledného zmieneného skiima autor pracu Jana Kirste-
ina Cerasinusa, Johannesa Cervusa z Tucholy a Bartlomieja Groickiho.

Klucové slova: posledna vola, testament, magdeburské pravo, Krakov, mestsky $tatut.

Abstract: As the old Magdeburg Law under which Cracow was incorporated in 1257 did not
contain any regulations concerning testamentary dispositions, they came under the purview
of local legislature. In 1530 the city council adopted a statute (wilkierz) which regulated the
key issues of succession and inheritance. It was followed in 1544 by a comprehensive codifi-
cation project Processus Iuris Cracoviensis in civilibus, which did not become law. The aim of
this article is 1/ to examine the both legal texts, the 1530 urban statute and the 1544 codifica-
tion project; 2/ to verify the extent to which the authors of the latter drew on the text of stat-
ute; 3/ to discuss the reception of the Cracow project in other Polish towns - through direct
contact, or through the work of notable jurists. To trace the latter path the article examines
the work of Jan Kirstein Cerasinus, Johannes Cervus of Tuchola and Barttomiej Groicki.

Key Words: Last Will, Testament, Magdeburg Law, Krakéw, Urban Statue.
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1. Introduction?

In 1257 Cracow was incorporated under Magdeburg Law.’ Formally, from that mo-
ment the Saxon-Magdeburg law code came into force,* yet, in practice, the process
of its reception and adaptation had to take time.” Moreover, the new law did not
have answers to a number of questions that had to be addressed in legal practice. For
example, the old Saxon-Magdeburg law contains hardly any rules concerning tes-
tamentary succession, i.e. rules of inheritance.® In consequence, this gap had to be
filled with local legislation. However, as no comprehensive set of rules of this kind
has survived from the late medieval period, it would seem that all we can do is to

% List of abbreviations:

KDMK 1 - Kodeks dyplomatyczny miasta Krakowa 1257-1506 [Diplomatic Code of the City of Cra-
cow, 1257-1506], Part I, ed. F. Piekosinski, in: Monumenta Medii Aevi Historica, Vol. V, Krakow
1879; PPiSMK 1.1 — Prawa, przywileje i statuta miasta Krakowa (1507-1795), [Laws, Privileges and
Statutes of the City of Cracow, 1507-1795], Vol. 1, Issue 1 (1507-1586), ed. F. Piekosinski, Krakow
1885; Prz.Poz. - Przywileje miasta Poznania XIII-XVIII w. [Privileges of the City of Poznan, 13"-18"
Centuries], ed. W. Maisel, prepared for print by A. Gasiorowski, Poznan 1994; Wil.Poz. - Wilkierze
poznanskie. Czes¢ I - administracja i sgdownictwo [Poznat Municipal Statues, Part I: Administration
and the Courts], ed. W. Maisel, in: Pomniki prawa polskiego, ed. A. Vetulani, Dziat III: Prawo miej-
skie, [Part III: Municipal Law], ed. Z. Kaczmarczyk, Vol. I1I/1, Wroctaw-Warszawa-Krakow 1966.

w

WYROZUMSKTI, J. “Lokacja czy lokacje Krakowa na prawie niemieckim?” [Cracow’s German Law
Incorporation Charter or Charters?]. Krakow. Nowe studia nad rozwojem miasta [Cracow: New
Studies on the City’s Development], ed. Jerzy Wyrozumski, Krakéw: Towarzystwo Mitosnikéw His-
torii i Zabytkéw Krakowa, 2007, pp. 121-151, Series: Biblioteka Krakowska (150).

For a comprehensive bibliography list, see WIELAND, C. -~ GONCZI, K. “Forschungsiiberblick.”
In Séchsisch-magdeburgisches Recht in Polen. Untersuchungen zur Geschichte des Rechts und seiner
Sprache [BILY, 1., WIELAND, C., GONCZI, K.], Berlin, 2011, pp- 39-67 (IVS Saxonico-Maidebvr-
gense in Oriente: das sichsisch-magdeburgische Recht als kulturelles Bindeglied zwischen den
Rechtsordungen Ost- und Mitteleuropas, No. 2).

Cf. MIKULA, M. Prawodawstwo krdla i sejmu dla matopolskich miast krélewskich (1386-1572): Stu-
dium z dziejow rzqdéw prawa w Polsce [Royal and Parliamentary Legislation for the Royal Towns
of Malopolska (1386-1572): A Study in the History of the Rule of Law in Poland (1386-1572).
A Study of the History of the Rule of Law], Krakow 2014, pp. 37, 39 and 77 (online open access:
https://ruj.uj.edu.pl/ xmlui/bitstream/handle/item/6574/mikula_prawodawstwo_krola_i_sejmu_
dla_malopolskich_miast_krolewskich_2014.pdf?sequence=1&isAllowed=y).

LOENING, O. Das Testament im Gebiet des Magdeburger Stadtrechtes. Breslau, 1906, p. 35; EBEL,
E “Das spreke wy vor eyn recht... Versuch tiber das Recht der Magdeburger Schoppen.” In Unseren
fruntlichen grus zuvor: Deutsches Recht des Mittel- alters in mittel- und osteuropdischen Raum. Klei-
ne Schriften, red. Andreas Fijal, H.-G. Leuchte, Hans-Jochen Schiewer, K6ln: Bohlau [u.a.], 2003,
p. 478; SCHMIDT-RECLA, A. Kalte oder warme Hand? Verfiigungen von Todes wegen im mittelal-
terlichen Referenzrechtsquellen, Koln-Weimar: Bohlau Verlag, 2011, Ch. 3 (Forschungen zur deut-
schen Rechtsgeschichte, 29), pp. 435-436; and MIKULA, M. ,,Tradycje prawne w regulacjach testa-
mentowych w miastach Krolestwa Polskiego XVI — XVI wieku: prawo sasko-magdeburskie, prawo
kanoniczne i rzymskie oraz prawodawstwo lokalne® [Legal traditions and testamentary regulations
in towns of the Kingdom of Poland (14" - 16™ century): Magdeburg Law, canon law, Roman law
and local legislation]. Kwartalnik Historii Kultury Materialnej 68, 2, 2020, pp. 137-141 (online open
access: https://www.rcin.org.pl/dlibra/publication/173245/edition/140039/content).
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focus on legal practice. That was indeed done by Jakub Wysmulek in his in-depth
study of the testamentary dispositions from 14" and 15" century Cracow.’

However, apart from extant contemporary records, we possess two normative
texts from the 16" century that address directly the problem of wills. One of them is
an urban statute (wilkierz, Ger. Willkiir) from 1530, which has received a great deal
of scholarly attention;® the other, by and large ignored, is Processus Iuris Cracoviensis
in civilibus (1544), an ambitious project to gather and codify all the rules relating to
testamentary dispositions.” The fact that it was abandoned at a fairly early stage and
never came into force does not justify ignoring it in studies of 16" century inheri-
tance law. At this point it may be noted that the history of private law in the sphere
of legal practice in early modern Polish towns is still waiting for a comprehensive,
in-depth study.' The Processus is in fact the only legal text which, in a way, addresses
that issue, and, as it is a codification of existing practice rather than a blueprint for
reform. Here I will attempt to verify this claim, if only partially.

The aim of this article is 1/ to examine the both legal texts, the 1530 urban statute
and the 1544 codification project; 2/ to verify the extent to which the authors of the
latter drew on the text of statute (wilkierz); 3/ to discuss the reception of the Cracow
project in other Polish towns — through direct contact, or through the work of notable
jurists. To trace the latter path the article examines the work of Jan Kirstein Cerasi-
nus, Johannes Cervus of Tuchola and Bartlomiej Groicki, who - unlike Stanistaw
Eichler - did write at some length about the rules of testamentary disposition. This
article is a thoroughly revised synopsis of two studies on the inheritance law in the
14*-16™ century published earlier in Polish.!!

2. The 1530 Urban Statute

Although the first complex regulation concerning testamentary disposition was not
adopted by the Cracow City Council until 1530, a statute from 1342 mentioned the
practice of establishing guardianship for minors by a parent who is seriously ill or

¢ WYSMULEK, J. Testamenty mieszczan krakowskich (XIV - XV wiek) [Last Wills of the Burghers of
Cracow (14"-15" Century)], Warszawa 2015.

PPiSMK L1., 43 (11 August 1530).
PPiSMK L1., 109 (1544).

This being said, one should acknowledge the research that has opened up some sections of this
vast field, notably Krystyna Bukowska‘s monographs and Piotr Kitowski's latest publications (es-
pecially Sukcesja spadkowa w mniejszych miastach wojewddztwa pomorskiego w II potowie XVII
i XVIII wieku [Rules of Succession in Small Towns of the Pomeranian Voivodship in the Late 17" and
18" Century], Warszawa 2015) and Natalia Ivanusa, Frauen im sdchsisch-magdeburgischen Recht.
Die Rechtspraxis in kleinpolnischen Stddten im 16. Jahrhundert, Studien zur Ostmitteleuropafor-
schung (38), Marburg 2017.

1 MIKULA, M. “Statuty prawa spadkowego w miastach polskich prawa magdeburskiego (do konca
XVIwieku)“ [Law of inheritance statutes in Polish cities incorporated under Magdeburg Law (until
the turn of the 16" Century)]. Z Dziejéw Prawa, 2014, Vol. 7 (15), pp. 33-63; and MIKULA, M.
‘Tradycje prawne....
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about to set off on a long journey,'? and another statute, from 1358, introduced tes-
tamentary limitations (actio testamenti activa oraz actio testamenti passiva) with re-
gard to the clergy and church institutions."”” Rather than a new departure the 1530
Statute was probably an act fixing in legal formulas what had become an established
legal practice.' It covers a wide spectrum of issues in the sphere of private law, in-
cluding succession ab intestato and obligations.

The 1530 Statue distinguishes between two types of wills (testaments), open wills,
made by the testator in the presence of members of the city council or of the court;
and closed wills, made outside the official setting by a healthy person or a testator
facing imminent death. The so-called deathbed wills had to be filed with the mu-
nicipal office or the court under seal and remain confidential until the opening of
the probate process. Another provision regulated the case of wills drawn up during
plague outbreaks, which were not infrequent at that time." In exceptional circum-
stances, when it was not possible for the testator to see the council or the court, he
could declare his last will before two or three members of a guild or relatives in a po-
sition of trust. These witnesses would then be bound to certify the will before the
council or the court and the record of the proceedings to be entered in the munici-
pal register.

Although the statute said little about the content of the will, it contained some
specific regulations limiting the testator’s freedom to dispose of property. The use
of the terms hereditas and bona immobilia suggests that these measures, ‘justified by
both law and equity, applied both to heritable real estate and acquired property. The
statute declared that debts and liabilities may be counted as part of the estate and in-
sisted that the alienation of property could not come into force without an official
stamp of approval by the municipal authorities.'® The latter provision was in fact no
more than a reiteration of an old rule from the Magdeburg Weichbild.'” Otherwise,

1

KDMK 1,25 (13 October 1342).

KDMK 1,32 (7 December XII 1358) = Akta grodzkie i ziemskie z czaséw Rzeczypospolitej Polskiej
z archiwum tak zwanego bernardynskiego we Lwowie w skutek fundacyi sp. Alexandra hr. Stadnic-
kiego [Municipal and Land Acts of the Polish Commonwealth from the Bernardine Archives in Lwow
founded by the late Count Alexander Stadnicki], published by Galicyjski Wydziat Krajowy, Vol. 3,
Lwow 1872, No. 6.

1

o

@

BUKOWSKA, K. Orzecznictwo krakowskich sqgdéw wyzszych w sporach o nieruchomosci miejskie
(XVI-XVIII w.): Studium z historii prawa Rzymskiego w Polsce [Cracow High Court Judgements in
Disputes over Urban Immobilities: A Study on the History of Roman Law in Poland]. Warszawa, 1967,
p- 94.

WYSMULEK, J. Testamenty mieszczan, p. 96-97; and SROKA, S. A. “Kleski elementarne w Kra-
kowie w XV wieku” [Natural disasters in Cracow in the 15% century]. Rocznik Krakowski, 67, 2001,
pp- 13-18.

> OGRIS, W. ,,Auflassung.“ Handworterbuch zur Deutschen Rechtsgeschichte, Band I, Lieferung 2,
pp. 341-342.

1o See, i.a., Magdeburg Weichbildrecht § 16. In: MIKULA, M. Municipal Magdeburg Law (Ius mu-
nicipale Magdeburgense) in Late Medieval Poland. A Study on the Evolution and Adaptation of Law.
Leiden-Boston, 2021, series: Medieval Law and Its Practice, No. 30, pp. 395 (DOI: https://doi.
0rg/10.1163/9789004456198_011).
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the statute upheld the testator’s freedom to dispose of his estate as he pleased, i.e.
how much of it and in what form (e.g. rent) he passed on to his wife and children,
or to the church (as a pious bequest). Although punishment for the violation of the
terms of the will is mentioned only in the provision dealing with plague time (those
who ignore the testator’s will commit a common law crime and should be punished
accordingly), we may assume that it represented a general principle.

The validity of the will depended on its compliance with the law. The statute uses
here two terms, ius civile and plebiscita civitatis, to distinguish between municipal
law in general and local municipal law, embodied in the wilkierze. In accordance
with the principle pro favore testamentum if any of the testator’s provisions was found
to be contrary to the law, it did not invalidate the rest of his will. This provision ap-
plies exclusively to closed wills, which were made outside the council or the court,
i.e. their compliance with the law could not be verified at source.

The testamentary issues addressed by the 1530 Cracow urban statute were impor-
tant, but some, no less important, were barely mentioned or ignored completely (e.g.
disinheritance, rules of succession, debts and liabilities, the appointment and the
role of an executor, estate settlement).

3. The 1544 Cracow Project

So far no convincing explanation has been oftered why the Processus Iuris Cracovien-
sis in civilibus has not come into force. The publisher Franciszek Piekosinski claimed
that it had obtained the royal assent (privilegium) only to be voided on a technical-
ity. Apparently the councilors had not put the draft project to popular vote and, in
consequence the royal statute had to be annulled.' This account raises a number of
questions that would have to be examined separately.

As far as the document itself is concerned, we have its first draft, and a revised
second version. Both contain a fairly elaborate set of provisions concerning inheri-
tance and testamentary dispositions. These regulations, a carefully crafted amalgam
of material and procedural law, cover far more ground than one could expect from
the title of the Project, which suggests that it is narrowly focused on legal proce-
dure in the municipal courts. Interestingly, in the manuscript used by Franciszek
Piekosinski, fragments of the 1530 Statute were copied underneath the first, draft
version of the Project. The copyist chose only those provisions that dealt with the
problem of debt."”

Chapter XVT of the original draft of Cracow Project titled De Testamentis Con-
dendis seu Ordinandis contains twelve paragraphs (the paragraph numbering comes
from the editor Franciszek Piekosinski). Their synopsis is presented in the Table 1.

7 PPiSMK I.1 p. 181.
18 Ibidem.
1 See also: MIKULA, M. “Tradycje..., pp. 151-152.
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Table 1

A synopsis of the testamentary dispositions in the 1544 Cracow Project

§ | Contents

181 | Types of last wills (testaments): open wills, made in the presence of members of the
city council (the mayor, two councilors and the clerk), and closed wills, which had
to be brought to the city council or the city court for certification

182 | Abrogation of real property bequests in deathbed wills

183 | Limitations on bequests of sums of money charged on real property: such bequests
should not exceed 1/3 of the value of the property if the testator is survived by
a spouse or heirs of the body, while collateral relatives are entitled to a portion
worth 1/4 of the value of the property

184 | Last wills made during plague time in the presence of two or three relatives who are
required to testify in the city council or the court

185 | Description of the executor (it must be a man and citizen with property in the city,
known to the testator and the heirs

186 | Exclusion of notaries public from the will making procedure [this is another epi-
sode in the rivalry for testamentary jurisdiction between municipal and ecclesias-
tical courts]

187 | Appointment of a guardian for minors: 1/ the will, 2/ the nearest of kin, male, 3/ the
municipal; council office

188 | The executor’s duty to take an inventory of the estate assets and to file it with the
municipal council; once approved, a copy of the inventory to be left in the clerk’s
office while the original is be used by the minors’ guardians

189 | Guardianship created by the king

190 | Executors working with the council or, in case no executor can be found, the coun-
cillors themselves may sequester the estate assets.

191 | The executor should allow the wife of the deceased to remain in peaceful posses-
sion until her dower is returned to her

192 | If there is a dispute between the heirs and the executor, the municipal council takes
over the estate assets

193 | The executor is responsible for fulfilling the pia legata

In the manuscript with the revised version of the Project § 192 and § 193 are de-
leted. Among other notable changes in the revised text is the amendment of § 190
by a Note stipulating that sequestration had to be preceded by a court order and that

the cou

rt’s first hearing automatically sets a deadline on any new will contests (stat-

ute of repose). In comparison with the 1530 Statute, the Project is more precise in
defining the testamentary limitations with regard to legal heirs (following some of

112




regulations of the 1342 Statute), the ways of instituting guardianship, and the rights

and duties of the executor.

Some of the provisions of the Project echo those of the 1530 Cracow wilkierz. The
extent of that remarkable likeness is illustrated by two pairs of passages in Table 2.

Table 2

The text of two corresponding testamentary regulations from the 1530 Cracow

Statute and the 1544 Project

The Cracow wilkierz of 1530

The 1544 Project (Processus Iuris
Cracoviensis)

§ 12. Haereditates tamen et bona immo-
bilia testamentis in lecto aegritudinis con-
fectis etiam occlusis et obsignatis, ad offici-
umque impositis, alienari a propinquis non
poterunt; id enim contra iura et aequitatem
fieri videretur. Summae vero pecuniariae in
eiusmodi bonis haereditarijs testamentali-
ter pro arbitrio testatorum poterunt inscri-
bi et legari.

§ 182. Haereditates autem et bona immobil-
ia in testamentis in lecto aegritudinis con-
fectis, tam apertis quam occlusis, alienari
a propinquis non poterint; summae tamen
peccuniariae in pia opera et in alios hones-
tos vsus, cui placuerit, inscribi et reformari
in bonis haereditariis possunt.

§ 13. Tempore etiam suspecto pestis si vir
vel mulier judicium vel officium consulare
habere non possit, coram quibus testamen-
tum et voluntatem suam declararet, accer-
sitis duobus vel tribus ex senioribus contu-
berniorum vel alijs vicinis suis hominibus
probis, coram eis voluntatem suam declar-
abit et illi tandem coram officio voluntatem
illam sub iuramentis recognoscent, ordi-
natioque eiusmodi in quantum non con-
tradicet iuri communi ac laudo civitatis,
testamenti robur obtinebit, acsi coram of-
ficio consulari aut iudicio facta fuisset, in
librumque civitatis acticabitur.

§ 184. Tempore suspecto pestilentiae si offi-
cium consulare aut judicium haberi propter
insecuritatem non possit, licitum erit ciui-
bus coram tribus aut quatuor vicinis viris
probis et fidedignis testamenta manifesta
condere, aut etiam scripta illis porrigere,
qui tandem ad cancellariam ciuitatis eadem
consignabunt, et postea coram officio ciui-
li voluntatem testatoris sub juramentis rec-
ognoscent, ordinatioque illa, si juribus et
plebiscitis non aduersabitur ciuitatis, tan-
tumdem valebit acsi coram officio ciuili es-
set condita et propterea in acta ciuilia in-
scribetur.

The text in the two columns is not exactly identical, yet the similarities in the pre-
sentation of the legal content and on the level of language are striking. It is obvious
that the authors of the Project used the 1530 Statute as their model and followed it

closely.
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4. The Reception of the Cracow Initiatives to Expand and Codify
Inheritance Law

4.1 The Regulations of the Cracow Projects and the Inheritance Statutes
of Other Towns

Perhaps the best way of assessing the popularity of the Cracow initiatives to regulate
the inheritance law is to check what impact they had on the legislation of other Polish
towns. The research aimed at collecting the facts of the case shows that similar inher-
itance statutes were adopted by a number of towns in the latter half of the 16" centu-
ry. The list, by no means complete, includes Biecz (1595), Cigzkowice (1550),*' Kazi-
mierz near Cracow (1559), Myslenice (1551)** and Poznan (1540, 1559, and 1598).”
The scope of the regulations varied from one place to another. The regulations ad-
opted in Ciezkowice and Biecz are strikingly similar the Cracow Statute of 1530. The
range of similarities, including language, indicates that these town followed closely
the Cracow model.* The substance of the Poznan regulations also bears some re-
semblance to the Cracow model. The inheritance statute of Myslenice is no different
except for the fact that it is written in Polish.”® The wilkierz adopted by the town of
Kazimierz has a number of peculiarities in its language and in the section devoted to
last wills made in plague time, i.e. only two witnesses were required to authenticate
the will, while the authority they had to report to was the bench court with its fore-
man (wdjt). The case of Kazimierz shows that the Cracow regulations did not have
to be followed in every detail. However, most importantly, the comparative study of
the changes in inheritance law in the urban statutes of that period has found no trace
of the specific regulations of 1544 Project. One possible exception is the requirement
for the executor to be a citizen of the town in the 1550 Ciezkowice laudum. As this
is an absolute outlier, it can hardly be used to support an argument dissenting from
the foregoing conclusion.

4.2 The Last Will in the Work of Jurists

The theme of testamentary dispositions also features in the work of contemporary
jurists. Here we are concerned with the manner in which the reception of the Cracow

2 See edition: MIKULA, M. “O reformie prawa miejskiego w XVI wieku: ciezkowicka uchwata
o prawie prywatnym i administracji” Krakowskie Studia z Historii Patistwa i Prawa, 6, 3, 2013,
pp. 229-245, doi: 10.4467/20844131KS.13.013.1607 (open-access: https://www.ejournals.eu/Kra-
kowskie-Studia-z-Historii-Panstwa-i-Prawa/2013/Tom-6-Zeszyt-3-2013/)

KUTRZEBA, J. W. Myslenice. Notatki do historyi miasta Myslenic, Krakdw, 1900, p. 112.

22 Cf. Prz.Poz. 116 (10 March 1540); Prz.Poz. 150 (4 January1559); and Wil.Poz. 116 (19 September
1598).

2 MIKULA, M. “Statuty”, p. 44.

2

»Testamenti niemaya bycz cziniony yedno poki rushayaczich rzeczi dostawa na koscziol albo na pia
opera. Preter succesores y to wezwawshy lantwojta sprzysiezniki aby wedle zeznania jch w acta to
byto wiedziono cora[m] iudicio necessario.“ In: KUTRZEBA, J. W. Myslenice, p. 112.
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model took place, directly, i.e. from the 1530 Cracow Statute, or indirectly, through
the work of legal scholars. The latter path was trailblazed in 1535 by the new Latin
translation of the Magdeburg Weichbild, Ius municipale Maideburgense. In an autho-
rial marginal note to a gloss on Article LXV concerning gifts after the death of the
testator (donatio post obitum) Jaskier observes that “Cracovien. in cendendis testa-
mentis aliam observant consuetudinem coram etenim Iudicio bannito aut officio con-
sulari testamentum facere oportet si calidum esse debeat”*® In this remark about the
customs of the Cracovians he obviously draws on the 1530 wilkierz.

4.2.1 Jan Kirstein Cerasinus (1507-1561)

Jan (Johann, Ioannes) Kirstein (Cerasimus)? is the author of the treatise Enchiridion
aliquot locorum communium iuris Mayenburgensis (first edition, 1556).>® After grad-
uating from the University of Cracow, he held the office of deputy clerk of the munic-
ipal council, foreman (wdjt) of the Cracow Bench Court* and foreman (wdjt) of the
High Court of Magdeburg Law at Wawel.” In his treatise testamentary disposition
is mentioned on two occasions. While discussing types of guardianship, he distin-
guishes, among others, one that is created by a will. He also notes that testamentary
disposition of property was unknown to the old Saxon-Magdeburg Law. Obviously,
his work can in no way be connected to the 1530 Cracow Statute or the 1544 Cracow
Project.

# TASKIER, N. Iuris Municipalis Maideburgensis Liber vulgo Weichbild nuncupatur..., Cracoviae
MCXXXYV, fol. LXIIII recto - verso. See also: PANKOW, S. “Jaskier Mikotaj (d. 1539).” Polski Stow-
nik Biograficzny, t. XI, Wroctaw, 1964-1965, pp. 60-62; LUCK, H. Jaskier Mikotaj. In: Handwor-
terbuch zur deutschen Rechtsgeschichte, 2™ Edition, Vol. 2, Berlin, 2012; Mikotaj Jaskier ze Lwow-
ka, syn Michata [online]. Corpus Academicum Cracoviense database, https://cac.historia.uj.edu.pl/
osoba/2010329_Mikotaj_Jaskier_ze_Lwoéwka_syn_Michala (accessed September 16, 2021).
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Polskiej, Seria A, 3, 1959, pp. 57-81; PAULL L. Jan Kirstein Cerasinus (1507-1561). Krakowski praw-
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4.2.2 Jan Cervus Tucholczyk (died 1557)

Another notable jurist of that period was Jan Cervus of Tuchola.”® A graduate of
the University of Cracow, in 1531-1539 he was a lecturer at the Cathedral School
of Lwéw. In 1531 he published a treatise on the Magdeburg Law entitled Farrago ac-
tionum. It was reissued in 1535, the year that saw the publication of a new edition
of the Sachsenspiegel and the Magdeburg Weichbild prepared by Mikolaj Jaskier. The
revised text departed in many places from that of the authorized 1506 edition by Jan
Laski,” and was richly glossed with commentaries that drew their inspiration from
Roman law.** Subsequent editions, each longer than the previous one, were named
Farraginis actionum. Jan Cervus in Farrago actionum follows in the footsteps of Mas-
ter Raymundus’ Summa brevis,” but he also takes note of local practice. So, he ob-
serves, in Poland the legal process can do with two or three witnesses, just as under
canon law.*® The range of topics in Farrago is rather narrow, which affords hardly any
correspondence with the content of the 1530 Cracow Statute. Farragnisis actionum,
by contrast, discusses testamentary regulations at great length, but primarily from
the perspective of Roman law. At no point does Jan Cervus mention the 1530 Cra-
cow Statute or the 1544 Project.

4.2.3 Bartlomiej Groicki (1519/1534-1605)

Those who wanted to have Magdeburg Law explained to them in a language they
could readily understand did not need to look further than the manuals written
in Polish by Bartlomiej Groicki.” Groicki, a practicing Cracow lawyer, discusses at
some length the problem of wills and testamentarny dispositions in Artykuty prawa
majdeburskiego [Articles of the Magdeburg Law] (First edition, 1558) and the lexico-

% BOJARSKI, W. Jan Jelonek Cervus z Tucholi. Z dziejow prawa rzymskiego w Polsce. Prawo prywatne
materialne. Torun, 1989, pp. 13-31; Jan Jelonek (Cervus) z Tucholi [online]. Corpus Academicum
Cracoviense database https://cac.historia.uj.edu.pl/osoba/2021683_Jan_Jelonek_Cervus_z_Tucholi
(accessed September 16, 2021).

ESTREICHER, K. Bibliografia polska. 140,000 drukéw [Polish Bibliography: 140,000 Printed Items],
Vol. I, Letter C (Vol. XIV of the Complete Series). Krakow, 1896, pp. 126-130.

RYMASZEWSKI, Z. Laciriskie teksty Landrechtu Zwierciadla Saskiego w Polsce: Jaskier - tekst glow-
ny i noty marginesowe. £.6dz, 1985, pp. 217-218.

BUKOWSKA, K. Orzecznictwo krakowskich sgdéw, pp. 8-11; see: KANNOWSKI, B. Die Umgestal-
tung des Sachsenspiegelrechts durch die Buch'sche Glosse [Monumenta Germaniae Historica. Schrif-
ten, 56]. Hannover, 2007.

MIKULA, M. “Tradycje prawne’, p. 144.

% Quia in ore duorum aut trium stabit omne verbum, et ita cosuetudo Poloniae habet. Fol. 72 recto
1535.

3¢ KOWALSKI, G. M. Barttomiej Groicki. Prawnik polskiego Odrodzenia. Wystawa w 400-setng rocz-
nice Smierci. Biblioteka Jagiellofiska 5-29 kwietnia 2005. Krakéw: Ksiegarnia Akademicka, 2005;
KOWALSKI, G. M., PIETRZYK, Z. “Testament Bartfomieja Groickiego (1603).” Biuletyn Biblioteki
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graphic Tytuty prawa majdeburskiego [Titles of the Magdeburg Law] (First edition,
1567).% The former merely reproduces the material of Mikolaj Jaskier’s Ius munici-
pale, exercising perfect restraint in supplementing it with references to the Cracow
statutes. That uptight attitude is gone in Tytuly; he also draws more freely on the
work of his predecessors, as has been amply documented in the literature. His dis-
cussion of wills and testamentary regulations relies heavily on Kirstein®® and Cervus
of Tuchola.” But ultimately, the popularity of some of Groicki’s books, that did not
go out of print until late 18" century, must be credited not only to the language in
which they were written but also his inside knowledge of legal practice and the Cra-
cow legislation.

In Tytuly he dedicated a separate article to the Cracow wilkierz. This detailed de-
scription could possibly act as an inspiration to other towns. This is not inconceiv-
able if we just compare the dates: Groicki’s book was published in 1567, while Biecz
and Poznan adopted the new testamentary regulations in 1595 and 1598 respec-
tively. Yet, in these two cases the facts speak against such a connection. We know
that the regulations from Biecz are heavily indebted to the 1550 urban statute from
Ciezkowice, and that the 1598 Poznan statute is a follow-up of a statute from 1559.
Be that as it may, there might have been other towns that introduced new regulations
of testamentary dispositions in response to Groicki’s Tytuty. This conjecture stands,
of course, in need of verification. What makes it worth exploring is the fact that Gro-
icki’s manuals set the standards of legal practice, especially in the smaller towns.*

The 1530 Cracow statute (wilkierz) which functioned as a model for similar leg-
islation in other towns contained only a few regulations concerning testamentary
disposition. The 1544 Project covered much more ground, but the scope of its regu-
lations were still far from complete. This may have been caused by the fact that as

7 ESTREICHER, K. Bibliografia polska. 140,000 drukéw [Polish Bibliography: 140,000 Printed Items],
Vol. VI, Letter G (Vol. XVII of the Complete Series). Krakow, 1899, pp. 403-404, 409-411; BU-
DZYK, K. Bibliografia dziel prawniczych Bartlomieja Groickiego — wiek XVI, in: Studia nad ksigz-
kg poswiecone pamieci Kazimierza Piekarskiego. Wroctaw, 1951, pp. 164-168, 181-183; Bartlomiej
Groicki [online]. Corpus Academicum Cracoviense database https://cac.historia.uj.edu.pl/oso-
ba/251554_Barttomiej_Groicki (accessed September 16, 2021); GROICKI, B. Tytuly prawa majde-
burskiego, red. Karol Koranyi, ,,Biblioteka Dawnych Polskich Pisarzy Prawnikow’, t. 3. Warszawa,
1954, pp. 177-194; GROICKI, B. Artykuly prawa majdeburskiego; Postepek sgdow okolo karania na
gardle; Ustawa placej u sqdéw, red. odpowiedzialny oraz wstep i objasn. Karol Koranyi. Warszawa,
1954, pp. 56 ~57.
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p. 475; KOWALSKI, G. M. Zwyczaj i prawo zwyczajowe w doktrynie prawa i praktyce sgdéw miej-
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In Authorities in Early Modern Law Courts [ROSSL, G., ed.]. Edinburgh, 2021, pp. 122-136.
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a piece of legislation it was intended as a practical legal instrument for urban courts
and institutions. Its authors drew heavily on the law that was already in use in the
municipal courts, first of all the 1530 Cracow urban statute. That statute became
a model for similar legislation adopted in other towns, e.g. Biecz, Cigzkowice and
Poznan. A considerable role in popularizing ‘the Cracow model’ must be attributed
to Bartlomiej Groicki’s Tytuty prawa majdeburskiego. To what extent the Cracow reg-
ulations of inheritance law influenced legal practice in other towns is an issue that
requires further research. The history of law knows countless codification projects
that were abandoned or never came into force. This was the case of Processus Iuris
Cracoviensis civilibus. Based on court law, it must have been in large measure a re-
flection of the contemporary Cracow legal practice. Consequently, it deserves to be
treated as an important source of municipal law in the 16™ century, and become the
object of studies that look beyond the relatively narrow field of testamentary dispo-
sitions.
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...aby jeho meno nezaniklo

...S0 That His Name Be Not Abolished

Vojislav Stanimirovi¢ - Una Divac
Department of Legal History, Faculty of Law, University of Belgrade

Abstrakt: V starovekych a archaickych spolo¢nostiach sa verilo, ze potom, ¢o ¢lovek opustil
tento Zivot, zanechal za sebou nielen materidlne, ale aj duchovné statky. Vtedajsi ludia ¢asto
povazovali to druhé za ovela doleZitejsie, a preto sa vyvinulo velké usilie, aby sa zabezpecilo
ich odovzdanie préavoplatnym a hodnym dedi¢om. PrediZenie pokrvnej linie bolo pre kazdé-
ho jednotlivca nanajvys dolezité. Preto kazda staroveka spolo¢nost vytvorila adekvatne za-
lozné mechanizmy, ktoré zaistili, Ze Ziaden ¢lovek nezostal bez legitimneho muzského dedica
v pripade, Ze sa im pocas Zivota nepodarilo splodit biologického syna. Tieto mechanizmy sa
lisili od spolo¢nosti k spolo¢nosti, ale ich spoloénym menovatelom boli Zeny. Tento prispe-
vok sa bude zaoberat ulohou Zien pri predlzovani pokrvnej linie, s osobitnym dérazom na
staroveké grécke a zidovské spolo¢nosti, pretoze z nich pochddza prevazna vaésina dostup-
nych pravno-historickych zdrojov.

KIucové slova: epikleros, levirate, dedenie, dedicia, staroveké Grécko, judaizmus.

Abstract: The ancient and archaic societies believed that, after a person would depart this
life, they left behind material and spiritual goods. People of that time often considered the lat-
ter much more important, and great endeavours were undertaken to secure their conveyance
to the rightful and worthy heirs. Extending the bloodline was of utmost importance to every
individual. Therefore, every ancient society created adequate backup mechanisms to ensure
that no man stayed without a legitimate male heir, in case they failed to produce a biological
son during their lifetime. These mechanisms varied from society to society, but their com-
mon denominators were women. This paper will deal with women s role in the extension of
the bloodline, with particular focus on Ancient Greek and Jewish societies, as the vast major-
ity of the available legal-historical sources come from them.

Key Words: Epikleros, Levirate, Inheritance, Heirs, Ancient Greece, Judaism.

1. Introduction

During the last few decades, there is a noticeable increase in the use of the interdis-
ciplinary method. It gives hope that the humanities will survive and also sheds new
light on the researched topics. It is especially true for the social studies, of which
some have started to slowly disappear due to the commercialisation of the world and
the fact that they do not bring enough financial gain - because, unfortunately, profit
became the core parameter for evaluating the need and worth of existence. There-
fore, legal-historical research on Inheritance Law in archaic communities and an-
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cient states of Antiquity could not be possible today without the unconditional help
of the ethnological concept of inheriting.'

First of all, several dichotomies should be mentioned which one should keep in

mind when dealing with ancient societies:

1. The foundation of every society was family, and everything was subordinated to
it as its duration and survival were at the same time guarantors of the survival
of the whole community. That is the reason behind these societies being deeply
conservative, closed, blinded by their greatness and importance, pre-occupied
with their religious themes, often endogamous and hostile to everything that
came from the outside world. Therefore, the institution of marriage was influ-
enced by the needs and strategies of the family, and the greatest duty of every
individual was to do everything that was in his/her power to serve it, even if it
meant giving up on his/her hopes and dreams. Families developed strategies
of interconnecting through marital relations,* took care of their family mem-
bers, but in return used those same members for their own gain by allotting
them some roles which had to be accepted without question. Personal wants
and feelings had to cede place to the interests of the family, and marriage was
one of the means through which those interests were realised.

2. The importance of the Inheritance Law and its creation is tightly connected
to the emergence of the family property first, and then the personal property,
within the bounds of the already existing collective property. Primitive people
owned little, as their needs were limited as well. An increase in needs, the ex-
cess of products, the social differentiation in the community on the basis of
class affiliation, all unavoidably led to the creation of rules of which the Inheri-
tance Law consists. Creating them was an unrewarding and difficult task be-
cause firstly, the rules had to be equal for every person, and secondly, a solution
had to be found to appease the co-existing collective, family and private prop-
erty.’

3. All the archaic societies and their successors — the first states, created that
which we call today a hereditary line of succession, regulated either by the law

! PAVKOVIC, N. Studije i ogledi iz pravne etnologije. Beograd: Srpski genealoski centar, 2013,
pp. 259 - 270.

2 BATES, U. et al. Women’s Realities, Women’s Choices. New York-Oxford: Oxford University Press,
2005, p. 203: When marriage is a matter for whole families, the suitability of the individuals to be
married as a couple is considered of less importance than the appropriateness of the tie between the
families. Families are chosen for their wealth, stability, and social standing. Often, a family has an
obligation to marry their daughter to an appropriate kinsman - say, the father’s sister’s son - if such
a kinsman is available (cross-cousin marriage). Sometimes, a family has the right or obligation to
provide a close kinsman as a husband to a widow of one of their members (levirate marriage). Thus,
in traditional societies, individual choice is simply not an issue.

> PAVKOVIC, N. ref. 1, p. 261: The institution of private property, just like the form and structure of
the family, is tightly connected to the right to inherit - especially the right to inherit the material goods.
That is, the form and the structure of the family, but also the broader communities (brotherhoods and
tribes), directly impact the complexity of issues related to inheriting. (translated from Serbian by the
authors of this paper).
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or customs and based on the idea of social justice and bygone general equality.
Those rules were especially suitable for the needs of the family — particularly
the nuclear one, that shyly just started to form with the slow dissolution of large
families and the emergence of the first cities. On the other hand, individuals
had their own ideas about how they wanted to manage their legacy. They were
driven by the desire to decide on their heritage by themselves, not as the laws or
customs imposed. That is exactly how methods of bypassing the hereditary line
of succession were created in every community and state. They were explic-
itly or implicitly approved by the highest authority. Strategies for preserving
the family, its name, and securing an adequate heir were countless. In Eastern
Africa, these were: polygamy, levirate, ghost-marriage, cross-cousin marriage,
woman-marriage* etc.” In the traditional culture of ex Yugoslavia, if a father left
only daughters behind, the eldest one would be introduced to a husband - do-
mazet. Domazet was usually a poor man, who terminated all legal connections
to his native family, took the surname of his deceased father-in-law, and adopt-
ed his slava.’ The sons born to this couple were considered to be direct grand-
sons of the deceased man (similarly to the solution in Ancient Greece).” The
daughter who was married to a domazet and who transferred the family estate
to her sons was called blagarica (the woman of estate) or mirazdzika (woman
with enormous dowry).® In Albania and Montenegro, there was a custom that
the daughters, the only children of the deceased, decided that one of them dis-
torted her gender identity, cut her hair, took a vow of lifelong celibacy, started
wearing men’s clothes and weapons, and took over a male role both in the fam-
ily and the community (which sometimes included gaining political rights).
These women extended their fathers’ bloodline for just a single generation and
were called virdZine, ostajnice or tobelije.’

4. Apart from this, one should keep in mind that all those archaic societies, in-
cluding all the states of the Antiquity, were founded on the patriarchal matrix
which was created during the middle stage of barbarism (according to Lewis
Henry Morgan). The world of men was decorated by women’s existence, but

* Woman-marriage was practiced in Sub-Saharan Africa. One woman, a father, gave bridewealth to
another woman who mothered and gave birth to the children concieved with a random man from
the tribe. In: WEISBERG, D. Levirate Marriage and the Family in Ancient Judaism. Waltham: Bran-
deis University Press, 2009, p. 20.

> SHORTER, A. East African Societies. London — Boston: Routlidge & Kegan Paul, 1974, p. 69.
¢ Slava is a celebration of a family saint in the Serbian Orthodox tradition.

7 On domazet. See DORDEVIC, T. Domazetstvo. Beograd: Srpska knjizevna zadruga, 1923.; STANI-
MIROVIC, V. Ustanova miraza u nasoj tradicijskoj kulturi. Beograd: Centar za publikacije Pravnog
fakulteta Univerziteta u Beogradu, 1998, pp. 52-55.; AVRAMOVIC, S. Response to Monique Bille.
Symposion 1993, 1994, pp. 55-56.

$ AVRAMOVIG, S. ref. 6, pp. 56-57.

o Ibid. pp. 56-57; DORDEVIC T. Celibat i brak u nagem narodu. Srpski knjizevni glasnik, knj. X, 1923,
pp. 108-112.
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they were constantly in the deep shadow of the stronger and more brutal sex.
In many cases, these societies were based on the concepts of patrilinearity and
patrilocality.'® Both customs and laws were made by men, who created the ide-
al world for themselves without any regard to women and their needs. Women
were, in most cases, subordinated and under the rule of their families, fathers,
brothers, guardians, husbands, sons...In such an environment, male children
were in favour." The Laws of Manu serve as an example. In Ancient India, even
before the umbilical cord of the male newborn had been cut, the feeding cer-
emony was performed where the infant was given honey and butter with the
golden spoon,' followed by the chants:

Immediately on the birth of his firstborn, the man is (called) the father of a son
and is freed from the debt to the manes; that (son), therefore, is worthy (to re-
ceive) the whole estate. (9. 106) Through a son, he conquers the world, through
a son’s son he obtains immortality, but through his sons grandson, he gains the
world of the sun. (9. 137) ‘May such a man (the manes say) be born in our fam-
ily who will give us milk-rice, with honey and clarified butter, on the thirteenth
lunar day (of the month of Bhadrapada) and (in the afternoon) when the shadow
of an elephant falls towards the east” (3. 274)"

5. Finally, when dealing with the ancient societies, one must note that the inheri-

tance consisted not only of material goods but spiritual ones as well. The latter
was far more important to the people from those times. Religions and religious
themes had a massive influence on the way of living, and the heirs had a duty
to secure the deceased ancestor’s existence in the eternal afterlife, to guarantee
that the ancestor’s name, connections he created during his life, and spiritual
heritage which was transmitted throughout the generations of the same family
will never fade, nor be forgotten.’ When observed through such a perspec-
tive, the institution of heirs becomes even more important.

10

1

E.g. on the patrilinearity in the societies of Eastern Africa see SHORTER, A. ref. 5, p. 67.

PAVKOVIC, N. ref. 1, p- 270: In our traditional social culture, the tendency to inherit is manifested
through a concern and constant endavours to secure a male descendant. The offspring receives ma-
terial and spiritual good and functions. In the broad zone of the so-called patriarchal culture, the
need and concern to preserve and enable continuance of the social and spiritual goods are even more
emphasised. Material goods are worthless if there are no heirs who will secure the continuance of the
name and the family hearth, who will pay tribute to the deceased, if there are no successors in all social
and religious functions of those who depart this life. (translated from Serbian by the authors of this
paper).

The Laws of Manu, 2.29.

The heir, usually the eldest son, performed everyday the ceremony of Sraddha, offered sacrifies
in meals, water, milk, fruit or vegetable, as in that manner the ancesters could find their peace
(3. 82).

PAVKOVIC, N. ref. 1, pp. 265-266. While researching the customary law in the Balkans, he con-
cludes that the inheritable goods are: 1. material goods, 2. social goods 3. socio-economical goods
4. socio-moral goods, and 5. socio-spiritual goods. Radcliffe-Brown states that the deceased man
leaves behind two things: his body, which will dissapear, and his social personality which will con-
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2. Levirate in Ancient Jewish Society

2.1 Main Characteristics of the Jewish Tribal Society

The people of the Near East had a relatively similar social organisation - at least in
the beginning. The environment was cruel, and every day was another challenge for
the survival of the community. Hostile relationships and brutalities towards the en-
emies were extremely common. At first, those enemies were murdered, and their
wives and children were occasionally left alive and taken as a part of the war loot."

The biblical family was an example of a typical family from that time: The basic
family unit was the ‘house of the father’, a patriarchal household of three (or more) gen-
erations.'® Those were patrilocal, patrilinear families who were endogamous within
the tribe they belonged to: In such a society, individual identity is overshadowed by
family identity. An individual sees himself first and foremost as a member of his family
and defines himself by the role(s) within the family."” In every community, there were
elders who supervised it and who had to be present when any dispute was being set-
tled.'® The Old Testament, just like the cuneiform law codes, gave great value to pa-
rental respect.”” A son who cursed his father or mother was punished with death,*
and the same punishment was reserved for a son who hit his parents.*'

The principle of patrilineality dictated that the goal of every marriage was pro-
creation of a male heir. Burrows explains it like this: An important factor, doubtless,
was mans natural dread of annihilation and his carving for some kind of immortal-
ity. What was desired, was simply to be remembered. But the continuance of the name
meant more than that. To the Israelites, the name’ included practically what we call
the ‘self’. The extinction of the self, his own life, was what a man avoided by having
a son. Moreover, according to a widespread notion of the ancient world, a man’s life

tinue to exist even after his death. In: RADCLIFFE-BROWN, A. R. The Andaman Islanders. Cam-
bridge: Cambridge University Press, 1922, p. 285.

In the Old Testament there are numerous examples of the cruelties which the Jewsih people en-
dured by the hand of their enemies (II Book of Moses, 1: 15-22), but also the other way around
(Book of Numbers, 31: Deuteronomy, 3:6; II Book of Samel, 12: 29-31; The Book of Isaiah, 13:
15-16).

16 WESTBROOK, R. Biblical Law. In: Hecht, N. S. et al: An Introduction to the History and Sources of
Jewish Law. Oxford — New York: Oxford University Press, 1996, p. 15.
7 WEISBERG, D. ref. 4, p. 34.

'8 FRYMER-KENSKI, T. Anatolia and the Levant Israel. In: WESBROOK, R. (ed.). A History of An-
cient Near Eastern Law, vol. 2, Leiden-Boston: Brill, 2003, p. 989.; LIFSHITZ, B. The Age of Talmud.
In: HECHT, N. S. ref. 16, p. 186. In Roman times, the court of three judges resolved marital disputes
and those in connection to divorce and levirate.

¥ Leviticus, 19:3; Deuteronomy, 5:16; Unlike the Code of Hammurabi which protected only the
father, The Old Testament protected both parents.

20 Exodus, 21:17, Leviticus, 20:9

o

Exodus, 21:15. In Code of Hammurabi (art. 195), a son who hit his father (the mother is not men-
tioned) would have his arm cut off as a punishment.
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after death depended upon the due performance of ancestral rites by his descendants.”
To die without a son in Israel was considered to be the most horrible disaster a man
could ever experience.”? A woman who was dying during her childbirth was con-
soled with words: Don’t despair; you have given birth to a son!** The firstborn son
had to receive his father’s blessing in order to become a rightful heir, which did not
always happen.” After the sons, next in line to inherit were the brothers of the de-
ceased. It seems that the daughters were included as “heirs” a bit later, but only if they
did not have any brothers, and their sole purpose was to produce a son and transfer
her father’s property to him, just like the Greek epikleros.”® Zelophehad’s daughters
did not have any brothers, so they received their father’s estate, but were obliged to
marry within their tribe — more precisely, their kin, in order for the patrimony to re-
main whole and in the hands of the family.”’

The people of the Ancient East had their strategies for securing a male heir. Some
of them were: polygamy, concubinage, adoption, levirate marriage, an infertile wife
could provide her husband with a female servant for the purpose of procreating,
etc.” In old Babylon, the most common way of acquiring an heir was through adop-
tion, so there was no need for introducing levirate marriage.”” The Sumerians also
forbade levirate, just like Arihalbu, the Ugarit king.*® Assyrians, as well as some oth-
er nations of the Near East, allowed it in the form of an errebu-marriage. This mar-
riage represented a combination of the Balkan domazet and the levirate marriage.
The Middle Assyrian Law Code states in article 30: If a father should bring the cere-
monial marriage prestation and present the bridal gifts to the house of his son’s father-
in-law, and the woman is not yet given to his son, and another son of his, whose wife is
residing in her own father’s house, is dead, he shall give the wife of his deceased son into
the protection of the household of his second son to whose father-in-law house he has
presented (the ceremonial marriage prestation). If the master of the daughter who is re-
ceiving the bridal gift decides not to agree to give his daughter (in these altered circum-
stances), if the father who presented the bridal gift so pleases, he shall take his daugh-
ter-in-law (i.e. the wife of his deceased son) and give her in marriage to his (second)

22 BURROWS, M. Levirate Marriage in Israel. Journal of Biblical Literature, vol. 59, 1940, no. 1, p. 31.

» DAVIES, E. Inheritance Rights and the Hebrew Levirate Marriage, part 1. Vetus Testamentum,
vol. 31, 1981, no. 2, p. 140.

24 T Book of Samuel, 4: 20; Genesis, 35:17

2!

G

MARGETIC, L. Neka pitanja drustvenog uredenja i obiteljskog prava u starih Hebreja. Zbornik
Pravnog fakulteta u Rijeci, 1981, no. 2, p. 37.

¢ The Book of Numbers, 27: 8-11; Margeti¢, L. ref. 25, p. 34.
% The Book of Numbers, 36: 1-12; Davies, E. ref. 23, p. 140; Margeti¢, L., ref. 25, pp. 32-33.

DAVIES, E,, ref. 23, pp. 140-141; Sarah, the wife of Abraham gave her Egyptian female slave to her
husband, who then concieved Abraham’s son and gave birth to him: Genesis, 16:1-5.

» BURROWS, M. The Ancient Oriental Background of Hebrew Levirate Marriage. Bulletin of the
American Schools for Oriental Research, 1940, no. 77, p. 5.

% STOL, M. Women in Ancient Near East. Utrecht: De Gruyter, 2012, pp. 296-297. The ban of levirate
in the Ugarite law is preserved on the tablet PRU III 76 RS 16.144.

N
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son. And if he so pleases, as much as he presented - lead, silver, gold, and anything not
edible - he shall take back in the quantities originally given; he shall have no claim to
anything edible.’!

2.2 Levirate Marriage Among the Jews

The levirate marriage was one of the products of the patriarchal society and was
practiced by manu nations on different continents (however, not so much in Eu-
rope). If the eldest of the sons in a family died, and he himself had no sons (in some
societies, this was not a requirement - he could have had sons), for various reasons
which all stem from the culture of patriarchy and submissive position of women,
his youngest brother had to marry his widow. Levirate marriage exited in India too
(niyoga),” in Muslim societies as well, especially during the rule of the Abbasid dy-
nasty.”” This custom was also widespread among the Mongols; when they conquered
China during the XIII century, the defeated Chinese - at least at first — did not prac-
tice the levirate marriage. However, when Khubilai-khan established the Yuan dy-
nasty in China in 1271, he made levirate an obligatory custom on the territory of the
whole empire.** It was also very common among the South Nilotic peoples, Dinkas
i Nuers. In these tribes, bridewealth was customary, so if the married brother died,
his widow had to marry his brother. This way, the deceased man’s family profited be-
cause they did not have to prepare another payment in cattle for the new bride.”” In
tribes Yoruba, Igbo i Hausa-Fulani, levirate was a logical product of the viewpoint
that the widow was part of her late husband’s family.

In the Near East, levirate was practiced by the Hittites, Hurrians, Assyrians, Ca-
naanites and Israelites: It is the interests of the family as a whole, not of individuals,
which were considered paramount. The bride (kallatu) does not belong to the bride-
groom only, but she is a bride of the head of the family or of the whole family. Levirate
marriage saves the father from paying a second bride-price for a second son. The wom-
an will be free from one to the other.’® The Law Code of Hittites mentions levirate in

w

All the cited articles of the cuneiform law codes can be found. In: ROTH, M. Law Collection from
Mesopotamia and Asia Minor. Atlanta: Scholars Press, 1997. On the errebu-marriage see BUR-
ROWS, M. ref. 29, 3-12. He compares Jacob and Laban’s daughters with this type of marriage.; LA-
FONT, S. Middle Babylonian Period. In: WESTBROOK, R. (ed.). A History of Ancient Near Eastern
Law. Leiden-Boston: Brill, 2003, p. 538.

32 CLAY, C. et al. Envisioning Women in World History. New York: McGraw Hill, 2009, p. 77: From
the Vedic to the end of the Mauryan period, the practice of levirate marriages — widow re-marrying
brothers-in-law — was common.; WEISBERG, D. ref. 4, p. 18.

The Qur'an, 4:19 allows levirate, but only if mehr was payed.

* BIRGE, B. Levirate Marriage and the Revival of Widow Chastity in Yuan China. Asia Minor, vol. 8,
1995, no. 2, p. 113. Also, in Mongol society a wife could be acquired through purchase, kidnapping
or inheriting (p. 114).

* BESWICK, D. "We are Bought Like Clothes’ — The War over Polygyny and Levirate Marriage in
Soth Sudan. Northeast African Studies, vol. 8, 2001, no. 2, p. 37.

¢ STOL, M. ref. 30, p. 296.
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article 193: if a man has a wife, and the man dies, his brother shall marry his widow.
(If the brother dies) his father shall marry her. When, afterword, his father dies, (the
father’s) brother shall marry the woman. A type of levirate marriage existed in Persia,
too: The cakar-marriage of the Persians and the Parsees is more like the Israelite cus-
tom. In this case, half of the children of the new marriage counted as belonging to the
first husband, though the second husband may adopt them.”

Ancient Jews were not the original creators of the levirate. They probably took it
over from the Canannites® with slight changes and adjusted it to their own needs.*
In the Old Testament, there were three references to levirate: a. Deuteronomy 25:5-10
(stipulations about the institution of levirate), b. Genesis 38 (the Story of Tamar and
Judah), and c. Ruth (the Story of Ruth and Boaz).

a. Deuteronomy 25:5-10

Burrows classifies the provisions of levirate marriage in Deuteronomy 25:5-10 as
mispatim — judgments:* When brothers live together, and one of them dies leaving
no son, the dead man’s wife shall not be married to a stranger. Her brother-in-law shall
come to her and marry her and do the brother-in-law duty to her. The firstborn son
whom she bears to him shall succeed to the name of his brother, the dead man, so that
his name may not be wiped out from Israel. But, if it does not please the man to marry
his sister-in-law, then his sister-in-law shall go up to the gates to the elders and say, ‘My
brother-in-law refuses to preserve for his brother a name in Israel: he is not willing to
do the brother-in-law’s duty to me. Then the elders of the city shall call him and speak
to him, and if he persists and says, It does not please me to marry her’, his sister-in-law
shall approach him in the sight of the elders, take off his sandal from his foot, and spit in
his face, and declare, “Thus shall it be done to the man who will not build up his broth-
er’s house’. And his name shall be called to Israel, “The house of him whose sandal was
taken off’. The levirate marriage (yibbum) was obligatory when the deceased man
left no sons but had living brothers. In the Jewish society, the purpose of this mar-
riage was to prevent the abolishment of the late husband’s/brother’s name. It is the
main difference between the Jewish levirate and levirate in other societies. Solidarity
was of great importance for the Jews. It was also in the basis of the levirate marriage
and it ordered the brother of the deceased (levir) to sacrifice his wants and needs for
his late brother’s sake and marry his sister-in-law, knowing that the son born to this
marriage will not be considered as his, but as his late brother’s. By taking on this role,
the levir lost his opportunity to inherit his part of the patrimony which would nor-
mally belong to him, as he was next-in-line behind his late brother (now that prop-
erty will belong to the newborn son), and he probably lost a part of his own property
as well. The widow showed her devotion to her late husband by sacrificing herself

% BURROWS, M. ref. 29, pp. 5-6.
¥ BURROWS, M. ref. 29, p. 6.

¥ WEISBERG, D, ref. 4, p. 2.

1 BURROWS, M., ref, 22, p. 24.
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and entering an incestuous union with the levir,* which was condemned in the Old
Testament on every other occasion, but this.*> This example illustrates the best how
individuals and their marriages were completely serving the interest of the family.

On the other hand, apart from preserving the name of the deceased and secur-
ing his eternal existence, the levirate marriage created an offspring who would in-
herit the whole estate of the deceased,” and on the other it also provided a certain
level of security to the widow. Women were generally always subsidiary in the pa-
triarchal society, therefore the Old Testament did not concern itself with regulating
the situation where a late man’s brother would refuse to marry his brother’s widow
and, consequentially, she would take off the sandal of his foot (haliza). It seems that
the levir could easily refuse to enter the levirate marriage: the only punishment for
such disobedience was public humiliation. However, it was not that simple. No other
punishment was needed at all. Condemnation, ostracism and shame he would bring
upon himself, the label of “a cruel and selfish” levir he would acquire after his sis-
ter-in-law would spit in his face, public humiliation and mockery which his family
would endure were more than enough of a heavy punishment. It may be difficult to
understand this from the modern-day perspective, but back in the time of the An-
cient Jews, around the X century B.C., this was one of the most severe punishments
that existed. By removing the levir’s sandal, the widow would symbolically strip him
of every right he had towards his late brother’s property. Surrendering the sandal
had a symbolic meaning of transferring the ownership of a piece of land in the Near
East.*

b. Genesis 38

Judas had three sons. The eldest, Er, married Tamara, but unfortunately, he died be-
fore managing to produce children. His widow was then given by Judas to his sec-
ond son, Onan, in order to preserve the name and estate of his deceased firstborn.
Onan tried to avoid his duties by any means because he did not want to lose his right
to inherit, but quite soon, he died as well. Misfortunate Judas hesitated to surrender
Tamara to his third son, Shelah, fearing that the woman was cursed and would bring

1 WEISBERG, D. ref. 4, p. 18.

2 Exodus, 20: 14; Exodus, 20: 17; Leviticus, 18:1-20; Leviticus, 20: 10; Leviticus, 20:21: Deuteronomy;,
5: 21; It is interesting that the Laws of Manu, although allowing the levirate marriage (niyoga), con-
demn the brother of the deceased who would bed his sister-in-law out of motive of passion (3.160
,3.17319.58).

 MONNICKENDAM, Y. Biblical Law in Greco-Roman Attire: The Case of Levirate Marriage in
Late Antique Christian Legal Traditions, Journal of Law and Religion, vol. 34, 2019, no. 2, p. 140.
From Iulius Africanus onwards, the distinction was made between a son by nature i a son by law
(levir’s son), under the influence of Roman Law.

“ FRYMER-KENSKI, T. ref. 18, p. 1012; MONNICKENDAM, Y. ref. 43, p. 139; DAVIES, E. Inheri-
tance Rights and the Hebrew Levirate Marriage, part 2. Vetus Testamentum, vol. 31, 1981, no. 2,
p. 262.
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death to his last son as well, which would leave Judas without heirs.* The desperate
widow, seeing that her father-in-law was unwilling to give her to Onan, resorted to
deception: disguising herself as a prostitute, she had intercourse with Judas while he
was on a trip and fell pregnant.

The main reason Onan refused to marry Tamara was, that the child he would fa-
ther in that marriage would not become his own. It would have been Er’s heir, not
Onans - he would have been left without everything.** Onan found his material,
tangible inheritance to be more important than the tradition and preservation of the
spiritual goods, and he did not wish to sacrifice himself for the sake of his brother’s
interests. This story, just like the previous mention of levirate in the Old Testament,
probably took place during the time of slow change, when the cohesion of the Jew-
ish society was disturbed, and the first cracks in the familial solidarity emerged. An
additional complication in this particular story is the incest between the father- and
daughter-in-law, which was especially condemned in the Old Testament.*’

c. The Book of Ruth

The third mention of the levirate marriage seems to be of a later date. Naomi, Evi-
melech’s wife, lost both her husband and her two sons. Her daughter-in-law, Ruth,
the widow of the older brother, stayed at her mother-in-law. Eventually, she met
Evimelech’s distant cousin, aged Boaz, who offered Ruth levirate marriage with his
cousin, due to concern for her late husband and his legacy. When this other cousin
refused to marry her because of the severe consequences this marriage would have
for him and his property (the loss of his inheritance), Boaz took Ruth personally, so
that the name of her late husband be not abolished amongst his brothers and in his
community, and also the name of her father-in-law. The son they had, Obed, was Da-
vid’s grandfather.

This case shows that levirate gradually lost its notorious sanction halize and that
the circle of cousins that could conclude a levirate marriage widened.*® According
to Talmud (B. Yeb. 41 a-b), the widow had to wait three months after her husband’s
death to remarry (a levir).*

Changes within the Jewish society, the breaking apart of large families, and the in-
fluence of Christianity and Roman Law will slowly change the opinion of rabbis re-
garding the levirate. Haliza will become the preferred outcome, and not the levirate

1 DAVIES, E. ref. 44, pp. 260-261.

¢ DAVIES, E., ref. 44, p. 258, FRYMER-KENSKI, T., ref. 18, pp. 1011-1012; It is interesting that Hoe-
bel mentiones almost identical case to Onan’s, in the tribe Tswana in South Africa: HOEBEL, E. A.
The Law of Primitive Man. Cambridge: Harvard University Press, 1954, p. 278.

Leviticus, 20:12.

DAVIES, E. ref. 44, p. 259; WESTBROOK, R. Introduction — The Character of Ancient Near Eastern
Law. In: WESTBROOK, R. (ed.): A History of Ancient Near Eastern Law, vol. 1. Leiden-Boston:
Brill, 2003, p- 12; MONNICKENDAM, Y. ref. 43, p. 152; WEISBERG, D. ref. 4, p- 33.

WEISBERG, D. The Babylonian Talmud Treatment of Levirate Marriage. Review of Rabbinic Juda-
ism, vol. 3, 2000, no. 1, p. 41.
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marriage. Levirs who would refuse to marry their sisters-in-law were not ostracised
because of it anymore.”® However, the understanding of levirate was still a contro-
versial question and a cause for disagreements between the rabbis, whose opinions
varied depending on their affiliation — Ashkenazi, Sephardi or the oriental commu-
nities.”!

3. Designated Daughter in Ancient Greece

In Ancient Greece, there was a method of extending the paternal bloodline, too. Its
form was a bit different from the levirate marriage, but the purpose was absolutely
the same - to use the deceased man’s closest of kin to perpetuate the fiction that he
had direct heirs - sons, despite never having them. The woman whose role was to en-
able that was, like in levirate, the daughter of the late father, and again she was forced
into an incestuous relationship to provide a male heir. There was a special terminolo-
gy for such a daughter - patrouchos in Sparta, patroiokos in Gortyn, and the most fa-
mous term - epikleros in Athens, after which the whole institution carries its name —
epiklerate. In literature, these daughters were often simply labelled as a “heiress”,
however, this title was not compatible with the legal position these women held.
Heiress implies that they inherited their fathers’ property and became rightful own-
ers of the oikos, which in reality never happened (except the late IV century Sparta,
as it is obscurely implied in the sources). On the contrary, they were nothing but the
mere vehicles for transferring their patrimony to their son, who would take place as
if he was his grandfather’s direct offspring. Therefore, the more appropriate title for
them would be designated daughters.>> How their position was regulated in each of
these three poleis slightly differed, and those differences were the result of the poleis’
varied economical and political structure of their societies, as well as the moral
values and the way they perceived women and their role both in family and the soci-
ety. Nevertheless, at their core, patrouchos, patroiokos and epikleros carried the same
task and the same message - the family had to prevail and survive at any price.
Before focusing on the general logic behind this institution, these three cases
should be looked into separately. It will be a simple summary of the known rules.
Ancient Sparta remains, in many aspects, a mystery to scholars, as the lack of
sources makes research more difficult. Three main texts for understanding the po-

% MONNICKENDAM, Y. ref. 43, p. 140. The Roman emperors Constantinus, Constans i Iulianus
forbade levirate in 355. A.D. children born out of such arrangements were considered to be illigiti-
mate. However, Jewish levirate emerged in Christian literature by means of transplantation, in the
sphere between the Marriage and Inheritance Law (p. 160).

*' WESTREICH, E. Levirate Marriage in the State of Israel: Ethnic Encounter and the Challenge of
a Jewish State. Israel Law Review. 2003-2004, no. 2-3, p. 426.

22 AVRAMOVIC, S. Epiklera, kadestai i epibalonti — sporne ustanove ranogrékog gortinskog prava.
Anali Pravnog fakulteta, 1979, no. 5-6, pp. 476-477.

3 AVRAMOVIC, S. Rano greko pravo i Gortinski zakonik. Beograd: Pravni fakultet Univerziteta
u Beogradu, 2020, p. 188 n. 774.
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sition of the patrouchos come from Herodotus, Aristotle and Plutarch. First of all,
Sparta was a military state, where the interests of inhabitants were fully subordinated
to the needs of the poleis. Even the land could not be private property until the begin-
ning of the IV century. It was the ephorus Epitadeus who allowed the land-holders to
dispose of their property.”* There was a strict regulation of land distribution by the
state — its only rightful owner. According to Plutarch, the legendary Licourgos divid-
ed the territory of Sparta into 9000 parcels — kleroi, and allotted them to just as many
Spartan citizens — Spartiates.”® The son could inherit from his father only the right
to hold the land, and his claim had to be approved by the state. As these kleroi were
not allowed to be divided® (at least in the beginning), many difficulties arose when
it came to the Inheritance Law. A right to hold a kleros could be inherited only by the
eldest son; other sons could own land only outside of Sparta.”” But what happened if
a citizen had no sons at all? There were two solutions to this problem: adoption and,
if a man had a daughter - the patrouchos. Patrouchos was a daughter without a father
or a brother from the same father.”® Her role was to marry her father’s closest kin and
produce a son. The rules regarding her position changed significantly throughout
history. The first text from Herodotus (late V century B.C.) states that: Kings judge
cases concerning the rightful possessor (kleronomos) of an unwedded patrouchos, if her
father has not betrothed her.”® This would imply that if her father determined a hus-
band for her during his life or in his will, she probably could not be claimed before
a king. However, nothing is said regarding the identity of the kleronomos. Who were
the men who had the right to claim her? Some authors made parallels with the law
of Gortyn and the Gortynian patroiokos when questioning the freedom of the pa-
trouchos to choose her own husband,* but very few went a step further and made
such kind of parallels regarding the identity of rightful candidates for the patrouchos’
hand.®! After all, Gortyn was based on Doric legal tradition just as Sparta was, there-
fore such comparison would not be without justification (such similarity is already
visible in the name for the designated daughter). Therefore, by analogy, kleronomoi
in Sparta were probably paternal uncles (the eldest had the strongest right), and in
their absence - their sons. The following text comes from Aristotle (late IV centu-

** Plut. Agis 5.2-3.
Plut. Lyc. 8.

HODKINSON, S. Land tenure and Inheritance in Classical Sparta. The Classical Quarterly, vol. 36,
1986, no. 2, p. 384.
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%7 Every Spartiate had to have a plot of land, otherwise he would lose his citizenship.

CARTLEDGE, P. Wives: Liberation or License. The Classical Quarterly, new series, vol. 31, 1981,
no. 1, p. 98.

» Hdt. 6.57 4.
€ CARTLEDGE, P. ref. 55, p. 99.

AVRAMOVIC, S., STANIMIROVIC, V. Uporedna pravna tradicija. Beograd: Pravni fakultet Uni-
verziteta u Beogradu, 2016, p. 99.
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ry B.C.) and here there is a noticeable change: “...But as it is, an epikleros®* may be
given in marriage to any person whatsoever; and, if a man dies without making a will,
the man who is left as kleronomos gives her to whom he likes.”® It is apparent that as
the traditional ways of life have slowly started to dissolve, just like in the case of le-
virate, the rules became more lenient. It is assumed that the kleronomos only had the
obligation to provide a patrouchos with a dowry. At the very end of Spartan history,
it seems that women had a full control of the land that came into their possession,
which is something that women in the other two Greek poleis never achieved.®*

Gortynian patroiokos’ position is much clearer as the provisions of the Gortynian
Law Code have been preserved. If a man had only a daughter, she was to marry her
paternal uncle (the eldest one, if there were more). If there were more uncles and
more daughters, they married each other (eldest uncle - eldest daughter etc.). If
there were no uncles, then a daughter would have to marry his son, her cousin (el-
dest, if there were more). Again, if there were more cousins and more daughters, the
principle was the same as with the uncles. If none of these men were available, then
she could marry according to her own free will anyone from the phile who would
ask for her hand. In case that no one asks for her, her relatives would proclaim to the
entire phile that she was “marriageable” and then wait for 30 days. If nobody came
forward during that period, patroiokos was free to marry anybody she wanted, even
if he was not from her phile.* Also, if a daughter was already married at the mo-
ment when her father died and she became patroiokos, she had the right to refuse
to get divorced and to keep the father’s property — but only if she already had a son.
Otherwise, she would have to divorce and go with her patrimony to the kinsman,
who claimed her. Also, some mechanisms allowed the patrouchos and her claimants
(epiballontes) to avoid the marriage. Firstly, the patrouchos could refuse to marry her
claimant - in that case, she simply had to give him a part of her patrimony, and then
she could marry someone else.®® Additionally, if a claimant who was entitled to her
hand in marriage refused to marry her, the state official would order him to marry
her in two months; if he still refused to marry her, he lost his right to claim her and
the next claimant could take her.*” It is important to note that patoiokos never actu-
ally owned her father’s property - she could only pay off his debts, but the rest of the
estate was to be preserved for the son she would birth to a marriage with her claim-
ant.

62 Tt is presumed that Aristotle simply misused the term and automatically used the Athenian termi-
nology.
8 Arist. Pol. 2.1270 a 20-26.

¢ Aristotle was quite unpleasently shocked by the fact that the majority of land-holders in Sparta
were women and blamed that fact for the downfall of Sparta. More on Spartan women: POMEROY,
S. Spartan Women. Oxford-New York: Oxford Univeristy Press, 2002.

% Law Code of Gortyn VII 15 - IX 24, XII 6-19.
% Law Code of Gortyn, VII 29-35.
7 Law Code of Gortyn, VII 40-50.
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Ancient Athens was probably the poleis with the strictest restrictions regarding the
position of the epikleros. She had absolutely no say in her choice of husband - there
was a strict order which had to be respected. First of all, if she had an adoptive broth-
er, he had a duty to marry her, otherwise, he would not be able to inherit his adopter.
The minute the epikleros would birth a son out of a legitimate marriage, that child
would be considered the rightful heir of his grandfather, and the adoptive brother
would lose his part of the estate. On the other hand, if there was no adoptive broth-
er, epikleros had to follow the order which was practically the same as the hereditary
line of succession — among the first claimants were her paternal uncles, then their
sons, and then other cousins on her father’s side.®® If there were no claimants on the
paternal side, then the cousins from the maternal side would be able to claim her.
Epikleros had to be claimed in a public procedure epidikasia before an official magis-
trate — Archon, who was authorised to supervise all the cases of epikleroi, adjudicate
them to their rightful claimants, and also preside in court when cases of the abuse
of the epikleros would be initiated (graphae kakoseos).” Nobody could get the estate
without marrying the epikleros” and claimants could even divorce their wives if an
opportunity arose to marry an epikleros who was a member of his kin. Some provi-
sions regulated the relationship between her and her husband - he had a duty to pro-
vide her with a male child, therefore he had to have intercourse with her at least three
times per month.” If a daughter became an epikleros while she was already married,
it seems that the situation was the same as in Gortyn - if she already had a son, she
would not have to divorce her husband, but otherwise, she was obliged to.”> There
was a special law whose purpose was to protect the epikleroi from the poorest class
and make sure that her father’s oikos survived regardless of the wealth.”

This was a very condensed summary of the three instances of the designated
daughter. Many interesting conclusions could be drawn out of all these rules. First of
all, at least in Athens, but most likely in other Greek poleis as well, there was a gen-
eral consensus that dying without an heir was the worst tragedy that could happen
to a man.”* His oikos, which consisted of the property, family members and the fam-
ily cult, would die out and the family legacy would disappear. That is particularly
obvious in the case of the poor epikleros — the oikos itself was not valuable in terms
of money, but the spiritual and ancestral heritage was important enough to prompt

% Dem. 44.10, 59.2; Isae. 10.5.

% Dem. 43.75; TODD, S. C. The Shape of Athenian Law. Oxford: Oxford University Press 1993,
pp. 107 — 108; Arist. Ath. Const. 56.6; HARRISON, A.R.W. The Law of Athens: Procedure. Oxford:
Clarendon Press 1968, pp. 117-118.

70 Isae. 3.43,2; Arist. Ath. Pol. 56.6-7, 43.4; Dem 43.5, 75.
7t Plut. Sol. 20. 2-3.

72 Isai. 3.64, 6.46, 51, 57, 58.; MACDOWELL, D. M., The Law in Classical Athens. UK: Cornell Uni-
versity Press, 1968, 96.

7 Dem. 43.54
7 Isae. 7.30; Plut. Sol. 21.
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the state to offer additional protection. The state itself was interested in regulating
this issue as the disappearance of a family would also mean a decrease in the public
revenue that the state collected.” In all three poleis there was a state official present
who supervised the adjudication of the designated daughter and made sure that she
was given to the rightful claimant.” The late father’s bloodline would be continued
through his daughter, apparently regardless of her choice of husband, but closest-of-
kin had an advantage in an attempt to keep the male-less oikoi at least in the circle
of the agnate kinsmen, and not to be dispersed among the greedy opportunity seek-
ers who would attempt to marry a wealthier designated daughter just to gain control
of her riches. The main purpose of the marriage would be procreation, and the laws
were created exactly to enable it by giving an opportunity for the designated daugh-
ter to get a more suitable husband if the one who claimed her was too old and could
not perform his marital duties: in Athens that was stipulated by the number of inter-
courses a man had to have with the epikleros, in Sparta in Gortyn it was more implicit
— the lawmaker allowed claimants to refuse to marry her and pass her along to a more
suitable candidate. All in all, the purpose of this institution is the same as the one of
levirate — enable the deceased to live on through his kindred, which is exactly what
the names of the designated daughters hinted - all three of the terms mean the holder
of the patrimony, the one who is supposed to keep it until the rightful heir appeared.

4. Conclusion

The two examples come from civilizations that are a quite distant one from another.
However, they still have many things in common and they were not selected for this
research out of mere randomness. Both levirate and epiclerate can find their roots in
the patriarchal matrix and show without the slightest doubt that the family had su-
premacy over the individuals, with an especially submissive position of women who
obediently played the role they were given.

Levirate and epiklerate have their place both in Marriage and Inheritance Law,”
but their role in the latter was of greater importance. At its core, both of these institu-
tions should be observed and researched while having their explicit purpose in mind
— preservation of the male bloodline, preservation of the name of the deceased, produc-
tion of a rightful heir. Paradoxically, patriarchy was not at all bothered that the patri-

7> If a wealthy Athenian oikos disappeared, that would mean that the state would lose its contributor
to liturgies and eisphora which were the main financial resources of the poleis.

7

=

Spartan kings, a Gortyn official, and an Archon in Athens.

MONNICKENDAM, Y. ref. 43, p. 140. When speaking of levirate and views of Romans, Church
and the rabbis of that time, the author concludes: While the legal discourse — that of Romans and
bishops and that of the rabbis - positioned levirate marriage as part of matrimonial law and prohib-
ited or encouraged marital unions, the theological positioned it as part of parental relations and in-
heritance law, together with other inheritance strategies.; Weisberg, D. ref. 4, p. 36: Levirate marriage
can be a powerful strategy of continuity. He rightfully emphasises that in Jewish levirate a clash of
ideals and reality is very visible (p. xix).

~
N

136



lineality was achieved through matrilineality, as it was unscrupulously focused solely
on achieving its goals. This way, women, through their roles of wives and daughters,
perpetuated the patriarchal patterns and helped the power of male dominance.

The purpose which levirate and epiklerate fulfilled is survival of the family and
all the other consequences that resulted from it. Many questions, especially the legal
ones, still have no answers. E.g., what happened with the daughters of the levir, or
other sons who would be born to the levirate marriage.”® However, one answer is ab-
solutely certain — what was the main task of Jewish levirate and Greek epikelrate. In
that context, every comparison between them was absolutely justified and possible.”
The dead are perpetuated as living. The deceased is dead, long live the deceased!
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Podmienky v testamentarnom prave
ako postmortalna realizacia predstav porucitela

Conditions in Testamentary Law
as the Postmortal Realization of Testator’s Ideas

Filip Smeringai
advokdtsky koncipient

Abstrakt: Autor analyzuje v prispevku pravny rezim podmienky v testamentarnom préave
v priebehu histérie, pricom predmetom tohto skiimania je aj nahlad do vybranych zahra-
ni¢nych tprav (Spolkova republika Nemecko, Rakuska republika, Cesk4 republika) vrata-
ne rozhodovacej ¢innosti sidnych autorit tychto krajin. Cielom autora je poskytnut zdklad-
ny prehlad k predmetnému pravnemu institatu a zddraznit vyznam ochrany testamentarnej
slobody porucitela, a to najmé v kontexte prebiehajticej rekodifikdcie slovenského obcian-
skeho prava.

Klucové slova: podmienka, testament, testamentarna sloboda, conditio, dobré mravy, dede-
nie, ABGB, BGB, NOZ, rimske pravo, posledna vola porucitela.

Abstract: The author analyzes the legal concept of condition in testamentary law throughout
history. At the same time, he provides an insight into the selected foreign legal orders (the
Federal Republic of Germany, Republic of Austria, Czech Republic), including the decision-
making activities of judicial authorities in these countries. The author aims to provide a basic
overview of this legal concept. He emphasizes the importance of testamentary freedom pro-
tection, especially with regard to the ongoing recodification of the Slovak civil law.

Key Words: Condition; Testament; Testamentary Freedom; Conditio; Principle of Morality;
Inheritance; ABGB; BGB; NOZ; Roman Law; Last Will of the Testator.

Uvod
Princip autonémie vole jednotlivca mozno opravnene oznacit ako zakladny stavebny
pilier moderného sukromného prava. V rovine dedi¢ského prava hovorime o testa-
mentdrnej slobode porucitela, teda moznosti porucitela urcovat predpoklady tranzi-
cie svojich majetkovych hodnét v ¢ase po jeho smrti. Medzi tieto predpoklady radi-
me nielen otazky ¢i, kto, akou formou, v akej miere, ale aj za akych podmienok ma
ziskat jednotlivé predmety pozostalosti.

Kondiciondlne dedenie majetku pritom predstavuje jeden z vysostnych prejavov
tejto slobody, kedze je porucitelovi umoznené aj v ¢ase po smrti realizovat svoje
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predstavy o dispozicii s majetkom, a to aj s moznostou vyznamne pravne ovplyvnit
spravanie dedicov.

Tento pristup v sebe zahrna silny individualisticky a idealisticky element v prav-
nej eschatologii ¢loveka, kedZe takéto pravne uc¢inky dedenia su spdsobilé ovplyv-
novat dianie v pravnom zivote aj dlho po smrti porucitela. Samotna realizacia tohto
rozmeru slobody sa premieta predovsetkym do testamentarneho prava, osobitne do
pravneho institutu podmienky v tkone posledného poriadku porucitela, ktorej je
venovany tento prispevok.

V prvej casti prispevku sa autor zameria na doktrinalne vymedzenie zavetnej
podmienky a jej pozitivne a negativne vymedzenie. Na podklade tejto definicie je
citatelovi priblizeny v druhej ¢asti prispevku historicky vyvoj tohto pravneho insti-
tatu. Tato analyzu doplhaju interpretaéné pravidla vo vztahu k zévetnej podmienke,
ktoré st predstavené v tretej asti prispevku. Stvrta Cast je venovana otézke neplat-
nosti kondiciondlneho dedenia. V zavere hodnoti autor vyzvy slovenskej civilistiky
pri otazke kondiciondlneho ustanovenia dedica v kontexte rekodifikacie obcianske-
ho prava v Slovenskej republike.

1 Doktrinalne vymedzenie zavetnej podmienky

Podobne ako pravne tkony zavizkového prava, aj pravne ukony mortis causa v za-
sade pripustaju existenciu podmienky ako fakultativnej obsahovej nalezitosti pred-
metnych pravnych ukonov. Koncepcia modernych ob¢ianskopravnych uprav tym
vychdadza zo zdkladného postulatu, Ze podobne ako v pripade podmienok v zmluve
aj podmienky pri pravnych tkonoch mortis causa su pripustné, pokial st tieto pod-
mienky v sulade so zdkonom a dobrymi mravmi.'

Pravny rezim podmienky v testamentdrnom prave tym nevyhnutne nadvézuje na
jej véeobecnu tipravu vo vSeobecnej Casti ob¢ianskopravnych kodexov. Aj z tohto do-
vodu je tato vSeobecnd tiprava aplikovatelna i na jej pouzitie v dedi¢skom prave.

Vseobecna tprava a zakladna definicia podmienky sice bola ovplyvnena rimskym
pravom, no vzhladom na kazuisticky pristup rimskeho prava bola skor abstrahovana
z jeho znenia, nez doslovne prevzatd do modernych a sticasnych ob¢ianskych kode-
xov.? Jej znenie nadvazovalo v rakiskom prave na kodifika¢né prace Franza Zeillera,’?
pri¢om jej pravnu povahu v podrobnej miere rozobera aj J. Unger.* V zneni ABGB
nachadzame jej priamu legalnu definiciu.” V pripade nemeckého prava generalnu

! Pri pohlade na obc¢ianskopravnu dpravu v SR, je tento rezim opacny — podmienky v testamentar-
nom prave nie su pripustné, ibaze by pripustnost tejto podmienky ustanovoval zakon.

2 ADICKES, E Zur Lehre von den Bedingungen nach rémischem und heutigem Recht: Eine Vorarbeit
fiir das deutsche Civilgesetzbuch. Berlin: Guttentag, 1876, s. 24 — 26.

3 ZEILLER, E. Commentar iiber das allgemeine biirgerliche Gesetzbuch fiir die gesammten deutschen
Erblinder der dsterreichischen Monarchie. Wien: Geistingers Verlagshandlung, 1812, s. 656 — 660.

* UNGER, J: Das osterreichische Erbrecht. Leipzig : Breitkopf & Hirtel, 1894, s. 66 — 80.

’ § 696 Vseobecného obcianskeho zakonnika pre nemecké dedi¢né krajiny Rakuiskej monarchie (da-
lej ako ,,ABGB®).
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definiciu podmienky nenachadzame.® Jej pravnu povahu avsak dosledne rozpraco-
vala pravna veda. Spomenut mozno najma Savignyho,” Sella® ¢i Adickesa.” Podobny
pristup ako v pripade nemeckého prava nachadzame aj v sucasnej Ceskej tprave.'

Napriek odlisnym pristupom zakonodarcov spaja pravnu povahu podmienky
v ob¢ianskopravnych kddexoch rovnaké kritérium a to, Ze ide o ustanovenie prdvne-
ho tikonu, ktoré viaze jeho ucinky na budiicu a neistii pravnu skuto¢nost.

Pri negativnom vymedzeni podmienky v testamentdrnom prave mozeme nadvia-
zat na prace Savignyho a Adickesa. Prvé z odlisovacich kritérii formuluje podrob-
nym sposobom Adickes ako odli$enie zakonnej podmienky a podmienky v zmys-
le ukonu posledného poriadku porucitela. Vychadza pritom z premisy, ze niektoré
podmienky (lepsie povedané predpoklady dedenia) st obsiahnuté uz v samotnom
zneni zakona (napr. smrt porucitela), pricom niektoré formuluje vylu¢ne poruci-
tel v ramci testamentarnej slobody. V rovine sukromného prava preto zavetné pod-
mienky zahfnajua iba tie podmienky, ktoré formuluje porucitel. Z tejto kategérie su
preto vylicené aj iné podmienky, ktoré vyplyvaja pre dedica, napr. zo sidneho roz-
hodnutia alebo rozhodnutia iného organu verejnej moci."

Doktrinalny pohlad Savignyho vylucuje z kategdrie zavetnych podmienok rovna-
ko tie, ktorymi porucitel opisuje zakonné podmienky (lat. ,condiciones tacitae®), ale
aj tie, ktoré st viazané na buducu istii pravnu skuto¢nost.'”> Medzi takéto skutocnos-
ti radime najma uvedenie ¢asu (lat. dies), hoci ide taktiez o podmienenie pravneho
ukonu.” Za nie skuto¢nt podmienku povazoval Savigny aj podmienky, pri ktorych
je zrejmé, ze v buducnosti nenastanu (lat. ,,condicio imposible). Za nie skuto¢nu
podmienku plati aj podmienka, ktora sa vztahuje k minulym ¢i si¢asnym pravnym
skutoc¢nostiam (lat. in praeteritum vel praesens collata, relata, concepta conditio); ta-
kéto podmienky boli predmetom vylu¢ne interpretacie, ¢i boli alebo neboli ku dnu
smrti porucitela naplnené.'* Osobitnému rezimu podlieha aj obyc¢ajné uvedenie po-
hnuatky (motivu) vo vztahu k testamentarnej dispozicii alebo vyslovenie nezavaz-
ného priania porucitela (nem. ,,unverbindlicher Wunsch); ani tieto nie st zavetny-
mi podmienkami, ale m6zu zohravat svoju rolu pri interpretacii ukonu posledného

¢ § 158 nemeckého obcianskeho zdkonnika z roku 1896 (dalej ako BGB).
SAVIGNY, E. C. von: System des heutigen Romischen Rechts. Bd. 3. Berlin: Veit, 1840. s. 121 - 191.

~

3

SELL, W. Die Lehre von den unmaoglichen Bedingungen/Aus den Quellen des romischen Rechts syste-
matisch entwickelt von Wilhelm Sell. Giessen: Ricker , 1834, s. 1 — 320.

ADICKES, F ref. 2,s. 1 - 183.

§ 548 zédkona ¢. 89/2012 Zb. Obciansky zakonnik (dalej ako NOZ).
ADICKES, F ref. 2, 5. 26 - 53.

SAVIGNY, E C. von: ref. 7,s. 120 - 127.

* Dolozenie ¢asu predstavuje dalsiu z vedlajsich doloziek (nem. ,,Befristung“) k pravnym tkonom
mortis causa. K tomu pozri § 163 BGB; § 705 ABGB; § 1564 a nasl. NOZ.

4 SAVIGNY, F. C. von: ref. 7, s. 120 - 127.
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poriadku porucitela.”” Do tejto kategdrie mozno zaradit aj rady a odporiicania, ale aj
osobné apely a supliky porucitela vo vztahu k dedi¢om.

2 Pravny rezim zavetnej podmienky v historickych suvislostiach

Ideové korene podmienky v testamentarnom prave nachddzame z historického po-
hladu uz v Zakone dvanastich tabul v skorSom obdobi Rimskej republiky. I$lo kon-
krétne o moznost testamentarneho prepustenia otroka za odplatu, ktorta musel pre-
pusteny otrok poskytnut dedicovi, a to vo vyske vlastnej hodnoty. Z danej normy
dalej vyplyvalo, Ze otrok mohol uplatnit toto pravo aj voci novému panovi, ak by
bol medzi¢asom scudzeny tejto osobe.'® Zakladnym ideovym zdrojom pre neskor-
$ie kodifikdcie obc¢ianskeho prava v tejto otdzke sa vsak stali az Justinidnove Digesty
v ramci diela Corpus iuris civilis.

Rimske pravo rozpoznavalo principialnu pripustnost podmienky v pravnych tiko-
noch, no rovnako formulovalo viaceré vynimky. Zo SirsSieho pohladu nespadalo do
tejto pripustnosti podmienecné prijatie dedi¢stva (lat. ,hereditatis aditio®) formali-
zovanymi procesmi oznacenymi ako actus legitimi.'” V star$ich ¢asoch mancipac-
ného testamentu mohol tento obsahovat vylu¢ne ustanovenie dedica, pricom pod-
mienka nebola pripustnd.'”® V justinidnskej ére mohol testament ako jedina forma
vyjadrenia poslednej vole' porucitela obsahovat odkladaciu podmienku. Ustanove-
nie dedica pod rozvizovacou podmienkou rimske pravo v zasade neumoznovalo, na
zaklade ¢oho vznikla jedna z najznamejsich parémii rimskeho prava raz dedic, na-
vzdy dedic (lat. , semel heres, semper heres).°

Doévod tejto nepristupnosti ma na prvy pohlad svoj materialny rozmer: dedi¢ na-
dobuda pozostalost do svojho vylu¢ného vlastnictva iba obmedzene, pricom tento
pravny stav moze byt revidovany vzhladom na naplnenie préavnej skuto¢nosti ob-

15V pripade Ceskej republiky vo vztahu k OZ pozri napr. rozsudok NS CR z 25. Februdra 2013 pod
sp. zn. 21 Cdo 3373/2011: .,V pravnej tedrii i siidnej praxi nie je pochyb o tom, Ze prianie porucitela
ako ma byt pochovany, ako sa ma dedic starat o hrob a dbat o jeho pietu apod., ktoré porucitelia éasto
uvddzajii v poslednych volach, nevyvoldvajii Ziadne prdavne ti¢inky a dedicov zavizujii iba mordlne.
taktieZ v tomto suvise uznesenie rakuskeho OGH z 28. Oktdbra 1987 pod sp. zn. 30b516/87 for-
mulované do pravnej vety: ,,Urcité vyjadrenie poslednej vole porucitela je platné, aj ked je formulova-
né v podobe priania.“

¢ KASER, M. Das romische Privatrecht. Miinchen: C.H.BecK’sche Verlagsbuchhandlung, 1955, s. 99 -
101.

17 REBRO, K., BLAHO, P. Rimske prdvo. Bratislava: IURA EDITION, 2003, s. 206 - 207.

8 VERING, H. Erbrecht in historischer und dogmatischer Entwicklung. Heidelberg: Mohr, 1861,
s. 321 - 322.

! Rimske pravo neuznavalo dedi¢skd zmluvu ako dedi¢sky titul, kedZe iSlo o obmedzenie dispozi¢-
nej pravomoci k pozostalosti este za Zivota porucitela, ¢o bolo vyhodnotené dobovymi pravnikmi
ako v rozpore s dobrymi mravmi. K tomu pozri aj MAREZOLL, G. Lehrbuch der Institutionen des
romischen Rechtes. Leipzig: Johann Amborsius Barth, 1881, s. 492 - 493.

2 HONSELL, H a kol. Romisches Recht — Enzyklopedie der Rechts- und Staatswissenschaft. Wien:
Springer Verlag, 1986, s. 441.
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siahnutej v rozvizovacej podmienke. Tento stav neistoty sa premieta aj do pripad-
nej kolizie opravnenych zaujmov sekundarnych dedi¢ov s opravnenymi zaujmami
tretich osob, napr. dobromyselnymi nadobudatelmi predmetu pozostalosti. Samot-
ny ucel tohto rimskeho pristupu vsak treba skor hladat v rodinnom a religiéznom
rozmere dedenia, ked sa dedi¢ chopil nielen pozostalosti, ale nahradzal porucitela
aj v Cele rodiny pozostalého. Tento ukon sa navyse spdjal aj s nabozenskymi obrad-
mi, pri ktorych anulacia neprichadzala do uvahy.?' Osobitnu kategériu predstavoval
vojensky testament, pri ktorom rozvizovacia podmienka bola pripustnd.? Rovnako
sa netykalo toto obmedzenie legatov.”® Pokial bol dedi¢ povolany dedit pod odkla-
dacou podmienkou, ujimal sa taktiez pozostalosti, a to na zdklade zlozenia zabez-
peky oznacovanej aj ako cautio Muciana. Tento pristup oSetroval najma pripady tzv.
negativnych potestativnych podmienok, pri ktorych porucitel uklada dedi¢ovi, aby
sa po dobu svojho Zivota zdrzal nejakého konania (napr. uzivania alkoholu). Podla
takéhoto znenia podmienky je zrejmé az ku dnu smrti dedica, ¢i dana podmienka
bola splnena.*

V protiklade s rimskopravnym konceptom testamentarnej slobody mali v ger-
manskom obyc¢ajovom prave predné postavenie rodinné (pokrvné) vizby. Tuto sku-
to¢nost zaznamenava uz Tacitus, ked uvadza vo svojom diele Germania: ,, Dedicia
a pravni ndstupcovia... st vzdy iba Zijiici synovia a Ziadna forma poslednej vole ne-
existuje.“* Prednost tohto principu mozno badat v germanskom pravnom priestore
(najmi na uzemi Nemecka) az do 15. storocia, ked sa testamentarna sloboda inkor-
porovala do ob¢ianskopravnych tprav prostrednictvom kanonického prava.” Po-
stupné prenikanie rimskopravnych myslienok do germanskeho pravneho priestoru
sa vSak nezaobislo bez tazkosti. Dokazom toho su aj Gstne tradované porekadla ako
»hie clovek, ale Boh vyberd dedicov*alebo ,ked sa narodi dieta, testament je uz napisa-
ny“?” Zauzivanost germanskeho obycajového prava pri otazke pravneho nastupnic-
tva v pripade smrti osoby sa tym nikdy z germanskeho pravneho priestoru nevytrati-
la. Zrejmé preferencie intestatneho dedenia (na ukor testamentarneho) nachadzame

2 K tomu pozri SALAK, P. Zasady fimského prava dédického a jejich odraz v novodobych kodifika-
cich. Casopis pro pravni védu a praxi. 2012, roc. 20, & 3, s. 228 - 234.

2 K tomu pozri SALAK, P. Testamentum militis jako inspiracni zdroj moderniho dédického prava.
Brno: Masarykova univerzita, Pravnicka fakulta, 2016, s. 255 - 256.

# Podrobne v HARTITSCH, A., K., H. von: Das Erbrecht nach rémischen und heutigen Rechten. Leip-
zig: Kayser, 1827, s. 350 - 355.

# K tomu pozri podrobnu $tidiu: KLENOVA, V. Cautio Muciana: charakter podmienky. Prdvnik.
2015, ¢. 2,5. 125 - 144.

» FUHRMANN, M. P. Cornelius Tacitus - Germania. Lateinisch/Deutsch. Stuttgart: Philipp Reclam,
1972, .30 - 32.

% MUSCHELER, K. Erbrecht. Band I. Tiibingen: Mohr Siebeck, 2010, s. 191 - 192.

¥ MARBACH, O. Sprichworter und Spruchreden der Deutschen. Band 28. Leipzig. Otto Wigand, 1840,
s. 54.
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este aj vo filozofii Puffendorfa® a Hegela.” V istej forme sa tento postoj mohol pre-
mietnut aj do pravneho instititu povinného podielu, ¢im doslo k obmedzeniu testa-
mentarnej slobody porucitela v prospech rodinnych vazieb a najblizsich zakonnych
dedi¢ov. Tento pravny institat (povinny podiel) rimske pravo nepoznalo.

K novodobej renesancii testamentarnej slobody dochadza az v priebehu 19. sto-
rocia, a to pod vplyvom socidlno-ekonomickych zmien, ktoré v prvopociatku pod-
nietila Francuzska revolucia® a plne rozvinuli myslienky klasického liberalizmu. Aj
vysledkom spoloc¢enského posunu doslo k prvym velkym kodifikdciam ob¢ianskeho
prava, a tym aj k uzakoneniu testamentarneho prava, ako ho pozname dnes. Priro-
dzenou sucastou tychto kodifikacii bol aj liberalny pohlad na kondiciondlne dedenie
majetku a ich formy.

Prirodzenopravna koncepcia ABGB bola v Zeillerovom podani viac orientovana
na osved¢ené nazory rimskopravnej jurisprudencie. Nemecka pandektna veda pri-
stupovala k danej problematike so zretelom ¢o najsirsieho uplatnenia principu auto-
ndémie vole porucitela. Dokazom toho je napr. zaradenie dedi¢skej zmluvy do tpravy
BGB, a to aj pre iné osoby nez manzelov. Koncep¢ne to mozno badat aj na formulacii
obmedzeni pri zavetnych podmienkach, ktoré boli v nemeckej verzii menej prisne.’

Vplyv prijatych kodifikdcii sa prejavil aj na prave platnom na tzemi Slovenska, o
malo v pripade rakuskeho prava stvis najma s platnostou ABGB na izemi Uhorska
po revolu¢nych rokoch 1848 - 1849 az do rakusko-uhorského vyrovnania v roku
1867. Nadviazanie na myslienky nemeckej pandektnej vedy bolo v prostredi Uhor-
ska pritomné najma ku koncu 19. storocia, teda v ¢ase rekodifikacnych prac na no-
vom obcianskopravnom kddexe.? Urcéenie dedica (institutio haeredis) pod pod-
mienkou tak poznalo aj uhorské obyc¢ajové pravo platné na izemi Slovenska do roku

8 Zatial ¢o Hugo Grotius vnimal testamentarnu slobodu ako sucast prirodzeného prava. Samuel Puf-
fendorf pokladal za stcast prirodzeného prava iba intestatnu postupnost pri dedeni. Pre celkovy
prehlad pozri aj RIBEIRO, R. Hugo Grotius and Samuel Pufendorf on Last Wills and Testaments.
Grotiana. 2019, ¢. 40, s. 146 — 164.

)
o

»0bycajnd priama svojvola zomrelého nemoze byt povysend na testamentdrne pravo, obzvldst nie,
pokial stoji proti substantivnym prdvam rodiny“ (volny preklad autora). Pre podrobnosti pozri
ILTING, H. K. Georg Wilhelm Friedrich Hegel — Vorlesungen iiber Rechtsphilosophie 1811 — 1831.
Stuttgart. Friedrich Fromann Verlag, 1973, s. 620.

Autor kladie doraz na skuto¢nost, Ze Velka franctzska revoldcia dala iba impulz k tejto neskorsej
zmene, a to najma vzhladom na vznik ob¢ianstva ako ho pozname dnes. Pri pohlade na filozofiu
veducich 0sdb tejto revolucie bola, avsak garancia dedi¢ského prava ako takého iba relikt feuddlnej
doby, ktory ma byt nahradeny postupnostou v prospech verejnosti (k takému nézoru dospel napr.
Marquis de Mirabeau - vediica osobnost Francuzskej revoltcie). Tym malo dojst nielen k odstra-
neniu testamentarnej slobody, ale aj k odstraneniu garancie dedenia ako sitkromnopravnej skutoc-
nosti. Na tieto idey nadviazal aj marxizmus, v ramci ktorého malo dojst k zruseniu dedi¢ského
prava (bod. 3 Komunistického manifestu). Pre filozofické suvislosti pozri najmd MUSCHELER, K.
ref. 26, s. 196 a nasl.

w

Z pracovnych podkladov rekodifika¢nej komisie vo vztahu k zavetnym podmienkam vyplyva, ze
historicky zakonodarca nemal Gimysel obmedzovat testamentarnu slobodu porucitela pripdjanim
ustanoveni nepripustnych o podmienkach. SCHRENCK-NOTZING, A. E Unerlaubte Bedingun-
gen in letzwilligen Verfiigungen. Berlin: Duncker & Humblot, 2009, s. 15.

32 HAMZA, G: Roman law and the development of Hungarian private law before the promulgation of the
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1950.* Je mozné konstatovat, Ze tradicia ochrany testamentarnej slobody by sa ujala
aj v prostredi prvej Ceskoslovenskej republiky, kedZe tento pravny ingtitt upravo-
val aj vladny navrh vSeobecného obc¢ianskeho zakonnika z roku 1937.%

Pripadné nadviazanie na generacné skusenosti pravnej praxe rimskeho prava
a usilie kodifikatorov v 19. storo¢i vsak narazilo na nastup komunistickej diktatu-
ry, ¢o viedlo k degradacii stkromného prava napr. uz v ¢ase pravnickej dvojrocnice.
Ochrana testamentarnej slobody porucitela sa v novych socialistickych pomeroch
znizila na nevyhnutné minimum, pricom medzi prvé zasahy dedenia patrilo aj ob-
medzenie kondicionalneho ustanovenia (urcenia) dedic¢a.* Individualizmus a idea-
lizmus dedi¢ského prava tym ustapil materialnemu nahladu na pravo, ¢o bolo do-
vi$ené prijatim zakona ¢. 40/1964 Zb. Obcianskeho zakonnika, ktory bez udania
dovodu vypustil tento pravny institut zo znenia OZ, pricom tento pravny stav pla-
ti na tzemi Slovenskej republiky do dnesného dna.*® Zasadnejsie reformy po zme-
ne rezimu v roku 1989 v dedi¢skom prave, bohuzial, neboli vykonané. Pravny rezim
podmienky v slovenskom dedi¢skom prave je teda v sucasnosti velmi obmedzeny, ak
nie priam vyluceny.”” Obmedzujtico treba vnimat aj otazku interpretacie ukonu po-
sledného poriadku porucitela.”®

CivilCodeof1959.Fundamina (Pretoria),¢.20,s.383-393 [cit.2021-09-03]. Dostupnéna: http://www.
scielo.org.za/scielo.php?script=sci_arttext&pid=51021-545X2014000100033&Ing=en&nrm=iso

FAJNOR, V., ZATURECKY: Ndstin siikromného prdva platného na Slovensku a Podkarpatskej Rusi
so zretelom aj na banské pravo a na prdvne predpisy o pozemkovej reforme (s prislusnymi castami
ndvrhu ¢sl. VSeobecného zdkonika obcianskeho, zhotoveného superreviznou komisiou). Samorin: He-
uréka, 1998, s. 522.

w
<
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I8lo o podrobnu tpravu v § 618 az 625 Vlddneho navrhu Obcianskeho zakonnika z roku 1937.
% § 550 prva veta zdkona ¢. 141/1950 Z. z. Obciansky zdkonnik z roku 1950 (dalej ako ,,OZ z roku

v _ o«

1950%): ,,Neplatnd je podmienka, ktorou porucitel obmedzil povolanie niekoho za dedica.

w
-

Autenticky vyklad ustanovenia v dévodovej sprave je: ,,Osnova nepfipousti odmitnuti ¢dsti dédictvi
ani pripojeni podminek a vyhrad k dédicovu projevu; chce tim zabrdnit tomu, aby dédic neptijal jen
véci vhodné k osobni potiebé, naptiklad rodinny domek nebo osobni vozidlo, a ostatni majetek od-
mitl a vyhnul se tak plnéni povinnosti ke spolecnosti spojenych s prevzetim takového majetku (napf.
pri dédéni pozemkil urcenych k zemédélské vyrobé).“ Pre podrobnosti pozri dovodova sprava k OZ
z 15. novembra 1963. [cit. 2021-09-06]. Dostupné na: https://www.nrsr.sk/dl/Browser/Document?-
documentId=54717

77 Znenie § 478 OZ: , Akékolvek podmienky pripojené k zdvetu nemajii pravne ndsledky; ustanovenie
§ 484 ods. 1 druhej vety tym nie je dotknuté.“ Obciansky zdkonnik tym vylucuje dojednanie inej
podmienky nez zdkonné pripustnej. Z pravne doktrinalneho pohladu ide iba o jeden pripad, a to
zriadenie vecného bremena podla § 151n ods. 1 OZ. Medzi dal$ie osobité formy kondicionalneho
ustanovenia dedi¢a mozno zaradit (i) ustanovenie nahradného dedica v zmysle § 477 a (ii) prikaz
na zapocitanie do podielu dedica to, ¢o dostal od porucitela este za zivota v zmysle § 484 OZ. Druhy
pripad sa tyka osobitného vedIajsieho ustanovenia v pravnych tkonoch mortis causa (prikaz nem.
»Auflage®). Pre podrobnosti pozri FEKETE, 1. Ob¢iansky zdkonnik. 3 zvizok (Dedenie, zdvizkové
pravo - vieobecnd cast). Velky komentdr. Bratislava: Eurokodex, 2015, s. 181 — 186.

w
-3

V zmysle § 35 ods. 1 OZ treba vykladat pravny tkon podla vole toho, kto pravny ukon urobil, no
iba za predpokladu, Ze takto vyjadrend vola nie je v rozpore s jazykovym prejavom. Ide o celkom
iny pristup zédkonodarcu ako v pripade Standardnych ob¢ianskopravnych uprav. Vysledkom takejto
upravy je ,naduzivanie“ neplatnosti pravnych tkonov, a to aj v pripadoch, kde by sa skuto¢nd vola
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3 Interpretacia zavetnej podmienky

Vzhladom na historicky kontext mozeme konstatovat, ze zavetné podmienky tvorili,
tvoria, resp. mali by tvorit zaklad ob¢ianskopravnej upravy dedi¢ského prava, pokial
sa tento hlasi k ochrane autonémie véle jednotlivca ako jeho zakladu. Pripustenie
tohto pravneho institatu sa vSak spaja aj so suvisiacimi otdzkami, medzi ktoré zara-
dujeme napr. pravidla interpretacie tychto podmienok.

Doktrinalne vychodiska k interpretacii pravnych akonov mortis causa pre dnesné
pomery nachadzame opitovne v prostredi Rimskej rise, pricom za ich pomyselny
zaciatok mozno oznacit pripad pred centumviralnym sidom v roku 93 pred Kristom
oznaceny ako ,,causa Curiana.“ Uvedeny pripad sa tykal rozporu znenia testamen-
tu so skuto¢nou volou porucitela, v ktorom proti sebe vysttpili pravnik Qu. Mucius
Scaevola voci rétorovi L. Liciniovi Crassovi. Hoci mal Scaevola z pravne dogmatic-
kého pohladu pravdu, spor sa skon¢il v prospech argumentacie Crassa. Tato histo-
ricka skuto¢nost bola vynimo¢na nielen z pohladu vyvoja dedi¢ského prava, ale aj
vzhladom na fakt, Ze v pravnej diSpute zvitazil rétor nad pravnikom.*

Zakladny postulat, ze skutocna vola ma mat prednost pred slovhym vyjadrenim
tikonu posledného poriadku porucitela, sa prehlbila aj v ¢ase justinianskej kodifika-
cie; rimskopravna jurisprudencia rozvinula tento vseobecny postulat aj o viaceré in-
terpretacné kritéria vo vztahu k zavetnej podmienke. Predmetom osobitnej diskusie
sabinianov a prokulidanov bola najmai di$puta, ¢i pripojenie nepripustnej podmienky
k testamentu ¢ini pravny tkon neplatny, alebo sa na takto prilozent podmienku ne-
prihliada.* V praxi sa presadil druhy menovany interpreta¢ny zaver, ¢im bola vyjad-
rend jasna preferencia zachovania pravneho ukonu pred jeho neplatnostou.

Tymto sa intepreta¢né pravidla pri pravnych tkonoch mortis causa zacali odli-
$ovat od tych, ktoré boli uc¢inené za zivota. Pripadny omyl pri formulacii zavetu,
ba aj omyl v samotnej pohnutke pri vyjadreni tikonu poslednej vole porucitela, ¢i-
nil testamentarnu dispoziciu neplatnou. V pripade, ak bol zavetne urc¢eny dedi¢ na
jednom mieste podmienene a na inom nepodmienene, vo véeobecnosti sa uplatni-
lo interpretacné pravidlo, ze podmienka nebola k zavetu pripojena. Pokial by vsak
bol uré¢eny dedi¢ raz pod jednou a druhykrat pod inou podmienkou, platilo, Ze tieto
podmienky st dedi¢ovi ulozené alternativne.*' Svoju tlohu zohravali pri interpreta-
cii aj okolnosti, ktoré neboli vyjadrené v zneni tkonu poslednej vole porucitela. Ak
by preto bola vyjadrena posledna vola porucitela bez podmienky, ale z okolnosti by
vyplyvalo, ze mala byt pripojend, sposobovalo to neplatnost zavetu, resp. tejto jeho
dispozicie. Tento zaver platil aj vice versa.*

povodcu prejavu vole dala interpretovat a proaktivne zistovat, ¢im by bola zachovand preferencia
platnosti takéhoto ustanovenia dedica.

3 HONSELL, H a kol. ref. s. 20, s. 88 — 89.

0 SELL, W. ref. 8, 5. 32 - 33.

4 Pre jednotlivé interpretacné zavery pozri VERING, H. ref. 18, s. 300 — 334.
# Ibidem.
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Na rimske pravo nadviazali aj moderné obc¢ianskopravne kodexy, pricom aj v pri-
pade tychto je interpretacia ukonu poslednej vole porucitela zalozend na zistovani
skutocnej vole porucitela bez ohladu na jeho slovné vyjadrenie.* Objektivizacia tej-
to interpretacie sa uskutocnuje iba obmedzene, a to v pripadoch, ked je nevyhnutné
chranit opravnené zaujmy dedica. Tyka sa to osobitne dedenia majetku prostrednic-
tvom dedicskej zmluvy, kde je spravidla dedic¢ zaviazany k protiplneniu.*

Modifikacia zaverov rimskopravnej jurisprudencie sa tykala predovsetkym zavet-
nych podmienok. Argumenty principidlnej nepripustnosti rozvizovacej podmienky
sa javili v 19. storoc¢i uz ako nie opodstatnené. V zaveroch Franza Zeillera sa tym pre-
to vytvorili zakladné pravidla interpretacie rozvizovacej zavetnej podmienky, ked
bolo do znenia ABGB pridané ustanovenie, v zmysle ktorého sa na neplatnt rozva-
zovaciu podmienku nazeralo ako na nepripojent.*® V protiklade s rimskym pravom
vsak neplatna odkladacia podmienka sposobovala neplatnost celej testamentarnej
dispozicie.* Tento rezim bol prevzaty aj do znenia ¢eského NOZ.*

Nemecky BGB formuloval zakladné interpretacné kritéria ani nie vzhladom na
ucinky platnej/neplatnej podmienky, ale vzhladom na zdkonné domnienky, ktoré
sa spajaju s pripojenim zavetnej podmienky. Orientuje sa pritom na $pecificky druh
rozvdzovacej podmienky, tzv. potestativnej (tzv. potestativna podmienka z lat. ,,po-
testas“ teda moc, schopnost, pravomoc), ked porucitel priamo vplyva na spravanie
dedica, od ktorého zavisia aj uc¢inky dedenia. V zneni § 2075 BGB plati domnienka,
ze ak sa dedic¢ovi uklada po neurciti dobu konanie alebo opomenutie konania a po-
kial takéto (ne)konanie podlieha voli dedica, plati, Ze konanie podlieha rozvazovacej
podmienke. Pri odkladacej podmienke plati domnienka, Ze ustanovenie za dedica je
ucinné iba v pripade, ak sa dedi¢ dozije tohto momentu.*®

4 Neplatnost zavetnej podmienky

Princip testamentarnej slobody neplati neobmedzene. Naopak, pravne poriadky
ustanovuju viaceré obmedzenia, ktoré chrania opravnené zaujmy tretich osob. Tyka
sa to napr. socidlnej funkcie dedi¢ského prava vo vztahu k rodinnym prislusnikom,
ked neopomenutelnym dedicom patri povinny podiel.* Pravne ekvilibrium treba
taktiez hladat medzi principom testamentarnej slobody a principom pravnej isto-
ty, ¢o je badatelné v prisne posudzovanych formalnych nalezitostiach ukonov mor-
tis causa.

§ 553 ABGB; § 1494 NOZ; v pripade nemeckej upravy je tento zaver odvodeny z § 133 v spojitosti
s § 2084 BGB; toto pravidlo obsahoval este aj § 538 OZ z roku 1950.

“ BROX, H., WALKER, W.,D. Erbrecht. Miinchen: Verlag Franz Vahlen, 2016, s. 135 - 137.
4§ 698 veta 1 ABGB.

4§ 698 veta 2 ABGB.

47§ 1563 NOZ.

4§ 2074 BGB.

4§ 729 anasl. ABGB; § 2303 a nasl. BGB; § 1624 a nasl. NOZ.
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Podobné faktory st pritomné aj v pripade posudzovania obsahu tikonu poslednej
vole porucitela, teda skimania, ¢i znenie testamentarnej dispozicie nie je neimer-
né v rozpore s pravami dedica, tretich osob alebo verejnosti ako takej. Zahrani¢né
pravne poriadky obsahuju v tejto suvislosti viaceré obmedzenia pri kondicionalnom
ustanoveni dedica, ktoré zaujimavym spdsobom dotvorila aj rozhodovacia ¢innost
sudov tychto krajin. KedZe sa niektoré obmedzenia menili aj vzhladom na socialnu
realitu a ducha doby, predstavime si ich v jednotlivych subkategoériach.

4.1 Rozpor zavetnej podmienky so zdkonom

Kondicionalne ustanovenie dedi¢a moze podla okolnosti byt v rozpore so zako-
nom.” V praxi sa vak tento nesulad tyka najma potestativnych podmienok, ktory-
mi by ucinky dedenia boli viazané na nezakonné konanie dedica. Do mnoziny tych-
to pripadov teda mozno zaradit podnecovanie dedi¢a k spachaniu trestného ¢inu.
V protiklade s rimskym pravom nepredstavuje pripadné urazlivo alebo zahanbujico
vyjadrena dispozicia pozostalosti jej neplatnost.”

4.2 Rozpor zdvetnej podmienky s dobrymi mravmi

Vseobecnd pravna kategéria dobrych mravov ako moralneho (hodnotového) ko-
rektivu rigidnosti zakona sa vo vyraznej miere prejavila aj vo vyvoji rozhodovacej
¢innosti sudnych autorit pri posudzovani zavetnych podmienok. Vyplyva to predo-
vsetkym z variability obsahu tohto pravneho institatu v historickom, ekonomickom
i socidlnom kontexte.

Prevladajice hodnoty spolo¢nosti, prostrednictvom ktorych vstupuje moralka do
prava na naplnenie idey ,,prdvo je minimum mordlky* vsak boli, st a aj vzdy budd
spojené s rizikom ideologizacie sukromného prava. Neprekvapi preto, Ze prave kate-
goria dobrych mravov predstavovala de facto flexibilny pravny institat, prostrednic-
tvom ktorého napr. nemecky rissky sad aplikoval doktrinu nacionalneho socializ-
mu na sukromnopravne vztahy, ¢im odoévodnoval prednost narodného zaujmu pred
stkromnym.** Rovnako mozno poukazat v tomto duchu na pévodné znenie § 39
OZ, pri ktorom bol pojem ,,zdujem spolocnosti“ ako ideologicky substitut dobrych

% Tato kategorizacia sa tyka vylu¢ne obsahu zavetnej podmienky. Iné zakonné zakazy sa mozu tykat
napr. zriadenia zavetu v prospech konkrétnej osoby. Moze ist napr. o osoby starajtice sa o starsie
osoby v socidlnych zariadeniach. Tento zékonny zdkaz obsahuje vyslovne ¢eskd ob¢ianskopravna
uprava v § 1493 NOZ, no pritomna je aj v nemeckom prave.

o

Zakonny zékaz takéhoto ustanovenia dedica vyplyval z predstavy o testamentarnej dispozicii ako
vyjadreni vylu¢ne dobrej vole a priazne dedicovi zo strany porucitela. Predstava hanlivého vyjad-
renia bola natolko nezlucitelnd s touto ideou, ze sposobovala neplatnost testamentarnej dispozicie.
Pre podrobnosti SELL, W. ref. 9, s. 272 - 273.

»Pojem ,rozpor s dobrymi mravmi‘v § 138 a § 826 BGB je svojou podstatou a obsahom obsiahnuty od
revoliicie ndrodného citenia, v naciondlnosocialistickom svetondzore.“ Pre podrobnosti pozri uzne-
senie Ri$skeho sudu z 13. marca 1936 pod sp. zn V 184/35.
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mravov interpretovany vzhladom na potreby socialistickej spolo¢nosti a na pravidla
socialistického spoluzitia.”

Vyvoj pojmu ,,dobré mravy“ sa v germanskom priestore prirodzenym sposobom
menil po druhej svetovej vojne, ked sa sudy kajucnym spdsobom vratili k ideovym
korenom kodifikatorov 19. storocia, a to k myslienke klasického liberalizmu, kto-
rej moralne medze urcovala najma krestanska mordlka.>* Aj z toho dévodu moze-
me ndjst az do 60. rokov 20. storocia sudne pripady, ked aplikacia dobrych mravov
v dedi¢skom prave mala vplyv na osobnu slobodu porucitela, pokial bola v rozpore
s krestanskym ucenim. Tykalo sa to napriklad nemravnosti tzv. zavetov konkubinat-
nych partnerov, resp. mileneckych zavetov, ktorymi porucitel ustanovil za vylu¢né-
ho dedica svoju milenku, konkubinu, pricom v zneni tkonu poslednej vole opome-
nul manzelku a vlastného potomka. Vplyv ducha doby avsak posunul aj tento vyvoj
smerom k liberalnejsiemu ponatiu slobody, a to najma vplyvom sexudlnej revolu-
cie v 60. rokoch, ¢o malo za dosledok, ze tento druh zavetov uz predstavoval apriori
pravny ukon contra mores.”

Pre stc¢asny vyvoj v dedi¢skom prave a otazku dedenia pod podmienkou je pod-
statné dianie na zaciatku 90. rokov minulého storoéia, ktorych vplyv sa prehibil,
resp. sa prehlbuje az do dnesného dna. Dynamicky charakter pravneho korektivu
dobrych mravov sa zacal postvat z pozicie ochrany testamentarnej slobody smerom
k ochrane jednotlivca pred nerovnakym zaobchadzanim a diskriminéciou.’ Ustav-
nopravna garancia tohto prava sa tym premietla do sitkromnopravnych vztahov, aj
ked mala prioritne definovat vztah jednotlivca a $tatu. Ide doktrinalne o tzv. horizon-
talny efekt ludskych prav (nem. ,, Drittwirkung der Grundrechte®). Jej filozofiu charak-
terizuje Jan Sikuta slovami: ,, Ak ale ludské prdva st zviazané ako systém zdkladnych
hodnét, potom je treba dospiet k zdaveru, Ze medzindrodné pravo ludskych prav musi
rovnako ovplyvnit aj celti spolocnost vo vseobecnosti. Je na domdcich zdakonodarcoch,
aby zabezpecili respekt a dodrziavanie ludskych prav medzi jednotlivcami, a rovnako

53 Pre podrobnosti pozri SALAC, J. Rozpor s dobrymi mravy a jeho ndsledky v civilnim prdvu: obsahové
meze platnosti pravnich vikonii (smluv) z hlediska rozporu se zdkonem, dobrymi mravy a vefejnym
potddkem. Praha: C. H. Beck, 2000, s. 7 - 13.

> SCHRENCK-NOTZING, A., E ref. 31, 5. 22 - 24.

* V jednom z pripadov prejedndvanom pred Vrchnym zemskym sudom Diisseldorf ustanovil po-
rucitel za vyluéného dedica prostitatku, s ktorou udrziaval dlhoro¢ny vztah napriek existujicemu
manzelstvu. Vdova po porucitelovi a ich spolo¢né dieta napadli platnost zavetu z dovodu jeho roz-
poru s dobrymi mravmi. Sudca sa nestotoznil s argumentmi zalobcov, pricom poukazal na sku-
to¢nost, Ze medzi poruciteom a dedickou existoval emocionalny vztah. Ak by viak testamentérna
dispozicia mala sluzit vylu¢ne k ,,odmeriovaniu alebo vyzadovaniu pohlavného styku®, takéto usta-
novenie dedi¢a by nebolo platné. Pre podrobnosti pozri rozsudok OLG Diisseldorf; 22. 8. 2008 pod
sp. zn. I-3 Wx 100/08; zo 60. rokov pozri najma rozsudok BGH zo 17. marca 1969 pod sp. zn. III ZR
188/65.

Princip testamentarnej slobody zacal byt prave vplyvom dobrych mravov vyvazovany vzhladom na
princip rovnakého zaobchadzania, ktory vstapil do pravnych poriadkov ¢lenskych statov Eurdpskej
tnie prostrednictvom legislativy EU.
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to plati pre zabezpecenie pozitivnych zavizkov, ktoré pre Staty vyplyvaji z medzind-
rodnych zmliy.“>’

Vysledkom takéhoto vyZarovania ustavnopravnych hodnot bolo prijatie tzv. ted-
rie netinosného tlaku (nem. ,, Theorie des unzumutbaren Drucks®) v kontexte slobody
dedic¢a v rozhodovani (nem. ,,Entscheidungsfreiheit®), ktora bola vytvorena nemec-
kou judikattirou,® pri¢om t4 sa uplatnila aj v rakiskom® pravnom priestore. Ceskd
uprava vychadza z pravneho pojmu ,,zrejmého obtazovania dedica“v § 1551 ods. 2
NOZ.®

Na pociatku tejto tedrie stalo kontroverzné uznesenie Nemeckého spolkového
ustavného sudu z 22. marca 2004 oznacované ako ,,Hohenzollern Beschluss“®' V da-
nom pripade i$lo o podmienku v dedi¢skej zmluve korunného princa Wilhelma
Pruského (* 1882 - 1 1951) ako prvorodeného syna posledného cisara Nemeckej
rise Wilhelma II. (* 1859 — 1 1941), ktorou sa nasledni potomkovia stant dedi¢mi
len vtedy, ak uzavri manzelstvo zodpovedajtce stavovskym a konfesionalnym na-
rokom rodu Hohenzoller. V protiklade s postojom nemeckého BGH posudil tstav-
ny sud takéto ustanovenie dedica za nezlucitelné s tstavne garantovanymi pravami
zalobcu. Rakusky OGH dospel pri posudzovani podobného pripadu este v priebehu
toho istého roku k rovnakému zaveru.*

Posobenie ustavne garantovanych prav a slobdd na sukromné pravo viedlo k ob-
medzeniu testamentarnej slobody porucitela aj pri inych pripadoch. Tedria netnos-
ného tlaku viedla napr. k nepripustnosti podmienky porucitela, ktorym ustanovuje
za dedicov (synovcov), len ak ho navstivia aspon sedemkrat za rok.®> Z novsej ra-
kuskej judikatury ide aj o pripad neplatnosti testamentarnej dispozicie, ktorou by
porucitel bezdovodne zvyhodnil dedic¢a na zaklade jeho pohlavia.*

Sucasné trendy v dedi¢skom prave tym naznacuju, ze dobré mravy predstavuju
vstupnu branu pre egalitarizmus v nahlade na moznosti testamentarneho ustano-

57 SIKUTA, J. Vyiznam Dohovoru o ochrane ludskych prdv a zdkladnych slobod, jeho povaha a inter-
akcia s ndrodnym pravnym poriadkom. 20. vyro¢ie Ustavného sidu SR v Kosiciach, 9. 4. 2013 [cit.
2021-09-21]. Dostupnéna: https://www.ustavnysud.sk/documents/10182/992216/Sikuta_prispe-
vok.pdf/57¢25506-f2eb-43e5-82ed-60d19b41601

8 REIMANN, W. a kol. Testament und Erbvertrag. Kéln: Carl Heymanns Verlag, 2015, s. 22 - 23.

% K rovnakému zaveru napr. ECCHER, B. Erbrecht. Biirgerliches Recht Band VI. Wien: Verlag Oster-
reich, 2016, s. 80.

% Podla Kleina musia byt splnené tri podmienky: (i) musi ist o zjavnu svojvdlu poruditela, (ii) po-
hnutkou testamentarnej dispozicie musi byt zjavnd svojvola a (iii) zaroven musi smerovat prave
iba k ucelu obtazovania dedica. Pre podrobnosti pozri PETROV, J. Obcansky zdkonik. Komentdr.
Praha: C. H. Beck, 2019, s. 1621.

Uznesenie BVerG z 22. marca 2004 pod sp. zn. 1 BvR 2248/01.

6

6!

)

Pravna veta: ,, Ludské prdva je povinné dodrziavat na zdklade ich horizontdlneho ti¢inku aj v sitkrom-
nom prdve. Porucitelom ucinené odliSovanie 0sob Slachtického a neslachtického povodu ako ndsled-
nych dedicov nie je vzhladom na dévody rovnoprdavnosti pravne vyznamné.“ Pre podrobnosti pozri.
uznesenie OGH z 8. septembra 2004 pod sp. zn. 70b193/04i.

% Uznesenie Vrchného zemského sudu Frankfurt z 5. februara 2019 pod sp. zn. 20 W 98/18.
¢ Rozsudok OGH z 24. janudra 2019 pod sp. zn. 60b55/18h.

hy
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venia dedica. Je pritom zaujimavé Ze ,glajchsaltovanie® sikromného prava sa deje
v mene liberalizmu - nie vSak toho klasického, ktory stal pri renesancii testamen-
tarnej slobody v 19. storo¢i - ale jeho progresivnej karikatury, ktora vnima osobnu
slobodu jednotlivca iba selektivnym sposobom. Tento trend zaroven nie je ni¢im
inym nez pokracovanim metamorféz pravneho pojmu dobrych mravov v systema-
tike sukromného prava.

4.3 Urcenie zdvetnej podmienky tretou osobou
Dalsi z pripadov neplatnosti zdvetnej podmienky sa tyka situdcie, ked by poruitel
v zneni ukonu poslednej vole delegoval pravo urcovat obsah testamentarnej dispo-
zicie tretej osobe. Ide napr. o situacie, ked by tretia osoba mala ur¢it, aki podmien-
ku ma dedi¢ splnit, aby nastali dedi¢skopravne ucinky. Motivom takéhoto konania
moze byt samotna nerozhodnost porucitela alebo dovera blizkej osobe, ktora spoci-
va v predstave, Ze tato osoba dokaze urobit spravnejsie rozhodnutie. Takyto pristup
bol uz v rimskom prave nedovoleny z dovodu, Ze vyjadrenie vole porucitela je vy-
sostne osobny prejav vole bez moznosti zastipenia pri jeho prejave.® Toto pravidlo
sa v8ak nevztahovalo na situaciu, ked by porucitel viazal ti¢inky dedenia na sprava-
nie tretej osoby.®

Rimskopravny pristup prevzali aj moderné obc¢ianske zakonniky. Zavetna pod-
mienka tym moze zavisiet od spravania uréeného dedica® alebo aj tretej osoby, popr.
moze byt formulovana v prospech tretej osoby.®® Jej obsah av$ak nemdze byt ur-
¢ovany tretou osobou.”” Urcenie dedica tretou osobou je v nemeckej doktrine pri-
pustné za predpokladu, Ze porucitel urci, z ktorych osob ma byt vyber uskuto¢neny
a aké vlastnosti maju byt zohladnené pri vybere dedica. Mohlo by ist napr. o zvolenie
vhodnej osoby pre riadenie podniku.”

¢ SCHRENCK-NOTZING, A. F. ref. 31, 5. 16 - 18.

% V podstate ide o pravne konformné delegovanie prava urcit obsah testamentarnej dispozicie.
V pramerioch rimskeho prava je tito podmienka formulovana na priklade ,ak vystipi Titius na
Kapitol, Sempronius sa stéva dedicom® (lat. ,,si Titius Capitolium ascenderit, Sempronius heres esto®).
In: SELL, W. ref. 8, s. 279 — 294.

¢ Pripadné nesplnenie potestativnej podmienky méze mat pravne ucinky, a to za predpokladu, ze
jej splneniu zabranila osoba, ktord je nesplnenim zvyhodnena. K tomu pozri aj rozsudok OGH zo
4. novembra 1959 pod sp. zn. 50b506/59.

 V pripade takychto ustanoveni dedi¢a pod podmienkou vsak plati pravidlo, Ze ak zvyhodnena oso-
ba odmietne plnenie viazané na podmienku, na podmienku sa hladi akoby bola splnend. Toto
pravidlo je obsiahnuté napr. v § 2076 BGB.

% K tomu pozri najmé § 2065 BGB; § 1496 NOZ; z rakiskeho préava: rozsudok OGH zo 14. méja 1974
pod sp. zn. 40b534/74.

70 BROX, H., WALKER, W. D. ref. 44, s. 61 - 62.
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4.4 Nemoznost, neurcitost a nezrozumitelnost zdvetnej podmienky

Na osobitné interpreta¢né pravidla v pripade nemoznych zavetnych podmienok
bolo poukdzané na inom mieste;”" pre tieto pripady plati, Ze pri testamentdrnej dis-
pozicii je potrebné zistovat skutocnu volu porucitela, pricom ta ma prednost pred
pripadnou neplatnostou pravneho tkonu mortis causa. O nemozni podmienku
vsak nepdjde, ak by bola testamentarna dispozicia viazana na nahodnu (lat. ,,con-
ditio casualis®), resp. iba teoreticky moznt podmienku, popripade by islo o kombi-
naciu konkrétnej a nahodnej podmienky (lat. ,,conditio mixta®).”” V praxi beznejsie
st neurcité zavetné podmienky, ktoré sa viazu na vopred neurcitého dedica alebo
dedicov.”? Neurcitost sa taktiez moze tykat plnenia, ktoré by sa vzhladom na bez-
ny slovny prejav javil ako urcity.”* Kazdy z tychto zaverov vsak podlieha interpreta-
cii a okolnostiam pripadu.” Pokial by sa znenie dispozicia nedalo interpretovat ani
prostrednictvom dopliujiceho vykladu, islo by o nezrozumitelni podmienku, ktora
taktiez spdsobuje neplatnost testamentarnej dispozicie. V tomto zmysle st neplatné
aj nezmyselné (lat. ,,conditio ineptas) alebo protirecivé podmienky (lat. ,,conditio-
nes perplexae®).”® Podmienka, ktorou by porucitel zakazal dedi¢com napadnit znenie
ukonu posledného poriadku pod sankciou straty ich dedi¢ského podielu (lat ,,clau-
sula cassatoria seu privatoria“ nem. ,Verwirkungsklausel®), je pripustna.”

4.5 Zavetnd podmienka viazand na uzavretie, zotrvanie alebo

rozvod manzelstva
Posledny z prezentovanych pripadov suvisi s predstavami porucitela o dispozi-
cii s pozostalostou v kontexte rodinnych vztahov, osobitne vo vztahu k manzelstvu
rodinného prislusnika. Rimske pravo povazovalo tieto podmienky za moréalne ne-

I K tomu pozri 4. Cast prispevku, ktora sa tyka interpretacie zdvetnej podmienky.

72 Ku kategorizacii podmienok v systematike sukromného prava pozri najma UNGER, J. ref. 4, s. 63.

73 Pokial poruditel urcil, ze dedicom bude osoba, ktora stiahne kozu z potetovanych casti z mftveho

tela porucitela, zakonzervuje ich a vystavi v rdme pre umelecké tcely, takéto ustanovenie dedica je
neplatné, no nie vzhladom na rozpor so zékonom alebo dobrymi mravmi (!), ale vzhladom na to,
ze takato testamentarna dispozicia smeruje na vopred neuréeny okruh dedi¢ov. Pre podrobnosti
pozri rozsudok Vrchného zemského sudu Berlin zo 24. februara 1998 pod sp. zn. Az. 1 W 364/98
und 365/98.

7:

N

Testamentdrna dispozicia v prospech osoby, ,ktord bude doprovddzat a starat o neskorsie zomre-
lého manzela® je neplatné nielen z dovodu neurcitosti osoby dedica, ale aj z neurcitosti pouzitych
pojmov (doprovadzanie a starostlivost). Pre tento zaver pozri uznesenie Vrchného zemského sudu
Koln zo 14. novembra 2016 pod sp. zn. 2 Wx 536/16.

7>V rovnakej kategorii pripadov povazoval rakusky OGH ustanovenie dedica v prospech ,,niektorého

z pribuznych, ktory sa postard o pohreb a bude sa starat o hrob®, za pripustné, kedZe sa obsah pod-
mienky dal interpretovat vzhladom na okolnosti pripadu. Pre podrobnosti pozri rozsudok OGH zo
14. novembra 1985 pod sp. zn. 6 Ob 699/85.

76 SELL, W. ref. 9, s. 267 — 271.

77 Pre uhorské pravo pozri FAJNOR, V., ZATURECKY, ref. 33, s. 522; v pripade nemeckého prava
pozri najmi v suvislosti s § 2075 BGB.

N
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pripustné, pokial smerovali k poziadavke porucitela, aby osoba neuzavrela manzel-
stvo.”® Pravne ndzory na neuzavretie manzelstva s konkrétnou osobou sa vsak lisili,
pri¢om prevazoval nazor, ktory tento postup pripustal. Spornym vsak bolo ustano-
venie dedi¢a pod podmienkou uzavretia manzelstva s konkrétnou osobou;” v pri-
pade uhorského prava bola takato dispozicia pripustna.* Rimskopravny rezim sa
premietol aj do pévodného znenia § 700 ABGB; v zneni ustanovenia sa nachadza aj
pripustnost takejto podmienky, ak ovdoveld osoba uzavrela nové manzelstvo.*! Ten-
to pristup bol Zeillerom oddvodneny ako ,,skodlivy mordlke a obyvatelstvu®, pricom
v pripade vylicenia konkrétnej osoby opravneny, kedze ,mozZe mat porucitel k ta-
kejto averzii opravnené dovody“.** Vylucenie manzela z dedenia v pripade uzavretia
nového manzelstva bolo porucitelovi umoznené, a to vzhladom na opravnené zauj-
my deti z prvého manzelstva.* Nemecka tprava neobsahuje osobitné ustanovenie
tykajtce sa predmetnych podmienok, hoci bola tato matéria predmetom diskusii.®*
V zasade plati aj dnes v pripade nemeckej upravy podobny rezim ako v pripade ra-
kuskej. Tento rezim bol prevzaty aj do znenia § 1552 NOZ.*

Zaver

Ambiciou prispevku bolo priblizit ¢itatelovi pravny rezim podmienky v testamen-
tarnom prave, a to optikou jej pravneho rezimu vo vybranych obcianskopravnych
upravach. K zaveru tychto ivah autor vyjadruje nadej, Ze metamorfézy dedi¢ského
prava v kontexte prebiehajucej rekodifikacie slovenského obcianskopravneho kode-
xu®® prinest zmenu v nahlade na moznosti kondicionalneho dedenia, kedZe, ako sa

7!

®

Tento postoj mal aj svoj politicky rozmer, kedze smeroval voci klesajucej demografii v ¢ase moral-
neho upadku Rima. SCHRENCK-NOTZING, A. E ref. 31, s. 30.

SELL, W. ref. 8, s. 267 — 271.

7'

°

»Neprieci sa dobrym mravom, ked ucini zostavitel zdvetné dedenie zdvislym od toho, aby dedicia
v zdveti menovani uzavreli medzi sebou manZelstvo. Ak nenastiipi tdato podmienka, nemozu dotycni
dedicia na zdklade tejto zaveti dedit.“ (Z. R. 272) In: FAJNOR, V., ZATURECKY, A. ref. 33, s. 522.

§ 701 ABGB: ,,Podmienka, Ze dedi¢ alebo odkazovnik nemd po dosiahnuti plnoletosti vstipit do man-
Zelstva, sa pokladad za nepriloZenii. Iba ovdoveld osoba, ak md jedno alebo viac deti, musi splnit pod-
mienku. Podmienka, Ze dedic alebo odkazovnik nemd uzavriet manZelstvo s konkrétnou osobu, moze
byt platne uloZend.“ Rakuiska reforma dedi¢ského prava z roku 2015 toto ustanovenie vypustila.

)

82 ZEILLER, E ref. 3, s. 668; tento nazor bol vSak prekonany neskorsou tpravou.
8 Ibidem.
8 SAVIGNY, E. C. von: ref. 7,s. 172 - 181.

8§ 1552 NOZ: ,,NeptihliZi se k vedlejsi doloZce, kterou ziistavitel ukldda dédici nebo odkazovniku, aby
uzavrel ¢i neuzaviel manzelstvi, popfipadé aby v manZelstvi setrval, anebo aby manZelstvi zrusil.
Ziistavitel vsak miize zfidit nékomu pravo na dobu, nez uzavie manzelstvi.“

Paragrafové znenie Legislativneho zameru ,,nového“ Ob¢ianskeho zakonnika z roku 2009 nepocita
so zmenou v predmetnej otazke. Uvedené vylucuje § 47 navrhu: ,Na podmienky pripojené k zdvetu,
pokial ich vyslovne nepriptista tento zdkon, sa neprihliada.“
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pise aj v uvodnej casti k nemeckému BGB: ,,Cim viac odopiera stdt jednotlivcovi moz-
nost rozhodovat sa, tym viac strdca sitkromné pravo na svojej podstate.“

Summary

The study focuses on legal concept of condition in testamentary law on the back-
ground of ongoing recodification of slovak civil law. The author analyses not only
the theoretical and practical aspects of this matter de lege lata, but also with view to
selected foreign legal regulation (Federal Republic of Germany, Republic of Austria,
Czech Republic) in comparative framework. Moreover, the study introduces this le-
gal concept in historical context and with respect to its philosophy. The core of study
deals with questions arising from the condition’s definition in inheritance law, inter-
pretation of this condition and issues associated with invalidity of condition in tes-
tamentary law. The main aim of author’s analysis is to emphasize the legal value of
testamentary freedom’s protection in 21st century in Slovak Republic and to declare
a hope for change in national legislation with regard to use of this legal concept.
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Nahuaské dedic¢ské pravo pred a po conquiste

Nahua Law of Succession Before and After
the Conquest

Peter Vysny

Katedra dejin prava, Pravnickd fakulta Trnavskej univerzity v Trnave

Abstrakt: Prispevok' sa stru¢ne zaoberd dedi¢skym pravom Nahuov, pri¢om sa zameriava
na jeho pdévodnu, pred $panielskou conquistou nahuaského prostredia existujicu podobu,
ako aj na jeho ur¢ity vyvoj conquiste. Pred conquistou boli u Nahuov predmetom dedenia
v pravom zmysle slova, t. j. prechodu majetku zo sukromného vlastnictva porucitela do suk-
romného vlastnictva dedica, resp. dedi¢ov, prevazne iba hnutelnosti. Nehnutelnosti (budovy,
pdda) boli vo vlastnictve roz$irenych rodin patriacich tak k elite, ako aj k oby¢ajnym ludom.
V ramci roz$irenej rodiny prechadzal nehnutelny majetok, ktory jej patril ako pravnickej
osobe, z generacie na generaciu v celosti, pricom jednotlivi ¢lenovia roz$irenej rodiny - a ta-
kisto ich potomkovia, t. j. dedi¢ia — mali iba uzivacie a pozivacie pravo na vymedzené Cas-
ti tohto majetku. Pred conquistou dedili po svojich rodi¢och oboch pohlavi ich potomkovia
oboch pohlavi. Bo¢ni pribuzni poruditela dedili, iba ak poruditel nemal Zzijucich potomkov
(alebo zZijucich predkov). Osoby, ktorych pribuzensky vztah s porucitefom nemal pokrvny
charakter, po nom nemohli dedit. Po conquiste bolo dedi¢ské pravo Nahuov ovplyvnené $pa-
nielskym dedi¢skym pravom; vyznamnym bolo v tomto smere hlavne zavedenie pisomného
zévetu do nahuaského prostredia. Na druhej strane viaceré podstatné pravidld nahuaského
dedenia z obdobia pred conquistou sa zhruba zachovavali aj po conquiste.

Klucové slova: Nahuovia, Spanieli, conquista, pravo, dedenie, vyvoj, zavet.

Abstract: The article briefly deals with Nahua inheritance law, focusing on its original form,
which existed before the Spanish conquest of the Nahua culture, as well as on its development
after the Conquest. Before the Conquest, the inheritance in a proper sense, that is, the trans-
fer of privately owned property from a decedent to his/her heir/heirs who would privately
own it, concerned mostly only moveables. Extended families belonging to both the elite and
ordinary people owned real estate (buildings, lands). Within the extended family, the im-
movable property was passed from one generation to another in its entirety. The individual
members of the extended family — as well as their descendants, i.e., heirs — had only use rights
of defined parts of this property. In the pre-Conquest era, the descendants of both sexes in-
herited from their parents of both sexes. The decedent’s collaterals inherited only if the de-
cedent had no living descendants (or living ancestors). Persons lacking consanguineal kin-
ship ties with the decedent could not inherit from him/her. After the Conquest, the Spanish
inheritance law influenced the Nahua inheritance law. The introduction of a written will was

¥ Doc. JUDr. Peter Vy$ny, PhD et Ph.D.
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particularly significant in this regard. On the other hand, several essential rules of the Nahua
inheritance law from the pre-Conquest era remained preserved even after the Conquest.

Key Words: Nahuas, Spaniards, Conquest, Law, Inheritance, Development, Testament.

Uvod

Jednym z aktualnych trendov pravno-historického badania je vyskum pravnych po-
riadkov konkrétnych krajin sveta z hladiska ich jednosmerného alebo vzdjomného
ovplyvinovania sa, splynutia do synkretickych foriem, konfliktnej alebo naopak ne-
konfliktnej koexistencie a pod.? V tomto prispevku sa pokusim v kratkosti nadvia-
zat na uvedeny vyskumny trend pripadovou $tudiou zameranou na nahuaské povod-
né dedi¢ské pravo a na jeho transformaciu po $panielskej conquiste® nahuaského
prostredia, spojenej s ur¢itymi interakciami nahuaského a Spanielskeho prava. Vy-
kladu vlastnej problematiky prispevku predchadza strucna vSeobecna charakteristi-
ka podoby, ktort mali nahuaska kultura a jej pravo pred a po conquiste.

1. Nahuaska kultura a jej pravo pred a po conquiste

Nahuovia a ich pravo pred conquistou. Nahuovia, znamejsi pod menej autentic-
kym a menej presnym, avsak bezne pouzivanym oznacenim ,, Aztékovia“, predsta-
vovali prevaznu ¢ast domorodého (indianskeho) obyvatelstva kultirno-historickej
oblasti dnes nazyvanej ,,Strednym Mexikom® (Mexické udolie a jeho okolie). Nahuo-
via zili v mnohych autonémnych mestskych $tatoch (altepeme; sg. altepetl), ktorych
vacsina sa postupne stala stcastou Aztéckej riSe (druhd Stvrtina 15. storocia — 1521).
Aztécka risa zaberala zna¢nu ¢ast dne$ného stredného a urcité casti dnesného juho-
vychodného a juhozapadného Mexika. Budovali a spravovali ju tri susediace a spo-
jenecké, nahuaské mestské staty Tenochtitlan (dnes Ciudad de México, hlavné mesto
Mexika), Tezcoco (dnes mesto Texcoco leziace asi 25 km severovychodne od Ciudad
de México) a Tlacopan (dnes Ciudad de México). Z tychto troch mestskych statov
bol vojensky, politicky, ekonomicky, ideologicky a nabozensky najvyznamnejsim Te-
nochtitlan, ktory sa tiez ¢asom fakticky stal hlavnym centrom Aztéckej rise.
Nahuaské mestské Staty sa z hladiska svojej socidlnej, ekonomickej, politickej
a administrativnej organizacie, hmotnej a nehmotnej kultury, prava, nabozenstva

! Blizsie pozri napr. DUVE, T. Von der Europiischen Rechtsgeschichte zu einer Rechtsgeschichte
Europas in globalhistorischer Perspektive. Rechtsgeschichte — Legal History Rg 20, 2012, s. 18 — 71.
DUVE, T. Entanglements in Legal History. Introductory Remarks. In: DUVE, T. (ed). Entangle-
ments in Legal History: Conceptual Approaches. Global Perspectives on Legal History 1. Frank-
furt am Main: Max Planck Institute for European Legal History, 2014, s. 3 — 25 [cit. 2021-08-10].
Dostupné na: http://dx.doi.org/10.12946/gpl. DUVE, T. Global Legal History. Setting Europe in
Perspective. In: PIHLAJAMAKI, H., DUBBER, M., GODFREY, M. (eds.). The Oxford Handbook of
European Legal History. Oxford: OUP, 2018, s. 115 - 139.

)

Pojem ,,conquista“ sa pouziva v historickej i pravno-historickej literatare ako terminus technicus na
oznacenie vojenskej okupdcie a zaciatku nasledujtcej kolonizacie indianskych teritérii v Severnej,
Strednej i Juznej Amerike Spanielskom.
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a pod. scasti navzajom podobali a s¢asti navzajom odliSovali. Rozdiely medzi tymito
mestskymi $tatmi sa vyraznejsie prejavovali medzi tzv. vychodnou (dne$né mexické
federalne $taty Puebla a Tlaxcala) a tzv. zdpadnou (Mexické udolie a federalny stat
Morelos) oblastou nahuaskej kultury, avsak urcité, raz vacsie a raz mensie odlisnosti
existovali aj medzi mestskymi $tatmi nachadzajucimi sa v tej istej oblasti.*

V ramci nahuaskej kultiry neexistovalo jediné, resp. jednotné pravo. Na dru-
hej strane prava jednotlivych nahuaskych mestskych $tatov mali podstatné spolo¢-
né prvky. Z hladiska formy boli tieto prava scasti oby¢ajovym pravom a scasti za-
konnym, t. j. vladcami (tlatoque; sg. tlatoani) mestskych $tatov kreovanym pravom.
Minimalne v prvom (Tenochtitlan) a druhom (Tezcoco) najvyznamnejSom centre
Aztéckej rise v ur¢itom rozsahu existovalo aj pravo tvorené, resp. dotvarané rozho-
dovacou ¢innostou sudov. Zda sa, Ze obsahovo boli prava nahuaskych mestskych
statov relativne komplexné, avsak prislusné pisomné pramene (vznikli po conquiste
v 16. — 17. storo¢i) neumoznuju ich celistvé poznanie.

Nahuovia a ich pravo po conquiste. Conquistou indianskych krajin v Amerike
postupne vznikla $panielska kolonialna risa. Jej vyvoj stvisel s mnohymi prakticky-
mi problémami, ktorych spoloé¢nym menovatelom bolo tsilie Spanielska vytvorit
na ziskanych americkych uzemiach mechanizmus, prostrednictvom ktorého by ich
bolo mozné efektivne spravovat a ktory by stcasne dostato¢ne chranil zaujmy $pa-
nielskeho statu priamo na mieste. Toto usilie sice postupne prinieslo pomerne uspo-
kojivé vysledky, spociatku vsak narazalo na vazne prekazky, ku ktorym patrili znac-
na vzdialenost Spanielska a kolénii, svojvolné spravanie $panielskych kolonistov,
prejavujuce sa nedostatonym respektovanim, ako aj korumpovanim kolonialnych
uradov, svojpomocnym (aj ozbrojenym) riesenim vzajomnych sporov, masovym
zneuzivanim indianskej pracovnej sily vo svoj prospech ¢i zmocnovanim sa indian-
skych zdrojov a majetkov. Problematickymi boli aj pocetné tenzie a konflikty medzi
$panielskymi kolonistami a Indianmi, ktoré vyplyvali z ¢asto nasilného spravania
kolonistov k Indidanom (a naopak), z vyraznej kulturnej odlisnosti Indianov a kolo-
nistov, z nedostato¢nej uc¢innosti christianizacie Indianov, resp. z jej (z hladiska ko-
lonizatorov) nezelanych désledkov - vznik tzv. synkretickych kultov umoznujtcich
Ciasto¢né pretrvavanie povodnych nédbozenstiev, obradov, svetonazorov a zivotnych
sposobov Indianov, ktori sa sice prevazne hlasili ku katolicizmu, viac-menej ho vsak
chapali a vyznavali ,,po svojom".

Spanielska conquista a kolonizdcia mali pre Indianov zdvazné dosledky: okrem
vyraznej redukcie ich poctu (Indidni umierali v bojoch so $panielskymi dobyvatelmi
¢i v dosledku nimi prinesenych chordéb, ako aj preto, Ze museli pre kolonistov taz-
ko pracovat a pod.) a biologického ,,zmieSania sa“ ich znacnej casti najma s ,,biely-
mi“ Spanielskymi kolonistami a ,,¢iernymi® otrokmi afrického povodu, sposobili aj

* K tomu podrobne pozri LOCKHART, J. The Nahuas After the Conquest. A Social and Cultural
History of the Indians of Central Mexico, Sixteenth Through Eighteenth Centuries. Stanford: Stanford
University Press, 1992, passim.

* Blizie pozri VYSNY, P. El derecho en Tenochtitlan. Aspectos juridicos del orden social de una ciudad-
estado prehispdnica. Praha: Leges, 2019, passim.
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zmenu ich mentality, Zivotnych $tylov, spolocenskej, ekonomickej a politickej orga-
nizacie, prava ¢i nabozenstva. Na druhej strane prvky $panielskej/eurdpskej a kres-
tanskej/katolickej civilizacie plosne nenahradili povodné prvky indianskych kultur;
skor prebehlo, a to vo velkom rozsahu, urcité vzajomné ovplyvnenie prvych a dru-
hych prvkov, ako aj ich prepojenie (splynutie) do $pecifickych hybridnych foriem, ¢o
do istej miery plati aj o prvkoch indidnskych prav a prvkoch kolonialneho ($paniel-
skymi kolonizatormi zavedeného) prava.®

Redlne postavenie Indidnov v kolonialnej spolo¢nosti bolo ¢asto podstatne me-
nej priaznivé ako ich postavenie ustanovené kolonidlnym pravom. Na druhej stra-
ne lokalne indianske komunity s urc¢itou samospravou, a obzvlast ich urcité elity, sa
v mnohych pripadoch dokazali relativne efektivne adaptovat na kolonialne prostre-
die a tazit z vyhod, ktoré im poskytovalo. Recentna historiografia kolonialnej Hispa-
noameriky zdoraznuje, ze Indiani do zna¢nej miery neboli pasivnym ¢lankom ko-
lonidlnej spolo¢nosti, ale sa ¢asto pokusali, raz s va¢simi a raz s mensimi uspechmi,
aktivne si presadit svoje majetkové a mocenské zaujmy a takpovediac ,vyjednat si
s inymi kategdriami obyvatelstva, ako aj s autoritami koldnii pre seba ¢o najpriazni-
vejsie postavenie. Indiani vo svoj prospech vyuzivali aj kolonidlne pravo, na zaklade
ktorého sa od prislusnych kolonialnych organov domahali uznania, priznania ¢i vy-
konu svojich prav, ktoré im, resp. ich predkom mali patrit ,,od nepamati®, teda este
pred conquistou, pricom stoji za zmienku, ze na tento ucel bezne predkladali aj také
dokazy existencie tychto prav, ktoré si i¢elovo sami ,,vyrobili“ (vyhotovili falo$né lis-
tiny, naviedli svedkov na urcité vypovede a pod.), ktorych limitovanu az nulovt (ob-
sahovi) hodnovernost kolonidlne organy nezriedka prehliadli, ¢i uz pre nemoznost
jej spolahlivého overenia, alebo pre svoj laxny pristup ¢i skorumpovanost.”

V dosledku uspesnej Spanielskej conquisty Aztéckej rise, zacatej v roku 1519
a v podstate zaviSenej dobytim Tenochtitlanu (13. 8. 1521), sa niekdajsie uzemie
nahuaskej kulttry stalo suc¢astou kolonialneho panstva Spanielska v Amerike, resp.
miestokralovstva Nové Spanielsko (1535 — 1821) ako jednej z dvoch (a neskér zo $ty-
roch) hlavnych izemnospravnych jednotiek, na ktoré sa rozdelovalo toto panstvo.

Vyvoj nahuaskej kultary po conquiste (t. J. V kolonidlnom obdobi) presiel pod-
la Jamesa Lockharta troma stadiami. V prvom $tadiu (1519 - cca. 1545/1550) si na-
huaska kultura takmer v uplnom rozsahu zachovavala svoj pévodny (predkolonial-

* Blizsie pozri napr. DUVE, T. Indigenous Rights in Latin America: A Legal Historical Perspective,
2017. Max Planck Institute for European Legal History Research Paper Series No. 2017 - 02 2021-
09-02]. Dostupné na: https://ssrn.com/abstract=2976301

Blizsie pozri napr. GONZALEZ DE SAN SEGUNDO SOMBRA, M. A. Un mestizaje juridico: El
derecho indiano de los indigenas. Madrid: Servicio de Publicaciones, Facultad de Derecho, Univer-
sidad Complutense Madrid, 1995. OLKO, J., SULLIVAN, J., SZEMINSKI, J. (eds.). Dialogue with
Europe, Dialogue with the Past. Colonial Nahua and Quechua elites in their own words. Louisville:
University Press of Colorado, 2018. RAMOS, G., YANNAKAKIS, Y. (eds.). Indigenous Intellectu-
als. Knowledge, Power and Colonial Culture in Mexico and the Andes. Durham and London: Duke
University Press, 2014. RUIZ MEDRANGO, E., KELLOGG, S. (eds.). Negotiation within domination:
New Spain’s Indian pueblos confront the Spanish state. Boulder, CO: University of Colorado Press,
2010.
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ny) charakter. V druhom stadiu (cca. 1545/1550 - cca. 1640/1650) uz sice jej kazdy
aspekt bol ovplyvneny $panielskou kultirou, avsak vplyv prvkov $panielskej kultu-
ry na prvky nahuaskej kultary bol limitovany, resp. $panielske kultirne prvky boli
zvacsa iba akymsi doplnkom pretrvavajicich pévodnych nahuaskych kultirnych
prvkov. Konec¢ne v tretom $tadiu, ktoré trva do sucasnosti, prvky Spanielskej kulta-
ry rozsiahlo prenikli do nahuaskej kultury a stali sa jej integralnou stcastou, pricom
vsak niektoré prvky prvej kultary splynuli s korespondujicimi prvkami druhej kul-
tary, vytvoriac originalne syntetické formy.*

Jednym z prvkov predkolonialnej nahuaskej kulttry, ktory pretrvaval po conquis-
te, bolo pravo. Spanielska koruna totiz plosne nezrusila predkolonidlne indidnske
prava, ale ich, naopak, v ur¢itom rozsahu inkorporovala do pravneho systému, kto-
ry zaviedla vo svojich americkych koléniach (islo o tzv. prdavo Indii/Derecho India-
no), a to tak, Ze umoznila pouzivanie predkolonialnych pravnych uprav, ktoré boli
kompatibilné s kolonialnym pravom (t. j. s pravom Indif), ako aj s kolonialnou politi-
kou Koruny a s krestanskym (katolickym) nabozenstvom a sp6sobom Zivota (prav-
da, v praxi sa na miestnej urovni niekedy uplatiovali aj indianske pravne upravy,
ktoré neboli kompatibilné s uvedenymi skutocnostami). Na druhej strane povod-
né (= predkolonialne) obsahy indianskych prav pretrvali po conquiste iba do urci-
tej miery, co malo viacero pricin: niektoré predkolonidlne pravne upravy sa ¢asom
spontanne prestali pouzivat alebo ich Indiani prestali pouzivat zamerne, kedzZe zisti-
li, Ze svoje zaujmy si efektivnejsie presadia prostrednictvom kolonialneho prava; iné
predkolonialne pravne upravy ,sa zmie$ali“ s kolonialnym pravom; este iné pred-
kolonidlne pravne upravy boli v indianskom prostredi nahradené novymi pravny-
mi Upravami, resp. obycajami, ktoré sa v tomto prostredi uplatnovali popri kolonial-
nom prave, s ktorym boli (obsahovo) v sulade, alebo naopak v rozpore, alebo ktoré
doplnali.

Na skor len obmedzené pretrvavanie predkolonialneho prava po conquiste $pe-
cialne vo vztahu k Nahuom poukazala Susan Kellogg, ktora na rozdiel od Lockharta
tvrdi, Ze miera kontinuity predkolonialnej a kolonialnej nahuaskej kultary bola po-
merne mala, kedZze Nahuovia zo Stredného Mexika, na rozdiel od Indianov z inych
oblasti kolonialnej Hispanoameriky, sa velmi rychlo a zaroven v zna¢nom rozsa-
hu, adaptovali na vladu a kultaru $panielskych kolonizatorov, pricom tiez prijali
kolonidlne pravo a zacali ho vyuzivat vo svoj prospech. Uvedené podla Kellogg pod-
nietilo skoré a vyrazné transformacie roznych aspektov predkolonialnej nahuaskej
kultary vratane jej prava.’

7 LOCKHART, J. The Nahuas After the Conquest, s. 429 et passim.

8 Blizsie pozri KELLOGG, S. Law and the Transformation of Aztec Culture, 1500 - 1700. Norman:
University of Oklahoma Press, 1995.
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2. Nahuaské dedicské pravo pred conquistou

Poznanie dedi¢ského prava, t. j. viac ¢i menej odlisnych dedi¢skopravnych rezimov,
ktoré sa pred conquistou uplatiovali u Nahuov, je obmedzené. Dalej priblizujem za-
kladné dedi¢skopravne pravidla, ktoré su pramenne dolozené pre najvyznamnejsie
centrum Aztéckej rise, mestsky stat Tenochtitlan.

Predmetom dedenia vo vlastnom zmysle, t. j. prechodom majetku zo sukromného
vlastnictva porucitela do sikromného vlastnictva dedica, resp. dedicov, boli prevaz-
ne iba hnutelnosti. Na druhej strane sa nededili - v praxi vSak do istej miery ano -
hnutelné veci, ktoré mali povahu tzv. prestiznych (luxusnych) predmetov (fyzické
symboly prislusnosti k nahuaskej elite ako boli bohato zdobené bavlnené plaste sia-
hajtce pod kolend, urcité $perky a telesné ozdoby zo zlata ¢i inych vzacnych mate-
ridlov a pod.; vojenské a iradné insignie; kultové predmety a i.) a ktoré boli res extra
commercium — tieto veci sa dali ziskat iba ako vladcom (§tatom) poskytnuta odmena
za osobné, t. j. na potomkov ¢i inych dedi¢ov neprenosné zasluhy, a to najma za vo-
jenské zasluhy, pravda, v praxi sa s niektorymi prestiznymi (luxusnymi) predmetmi
obchodovalo."

Nehnutelnosti u Nahuov z Tenochtitlanu, ako aj u Nahuov z inych mestskych $ta-
tov, prevazne neboli v sukromnom vlastnictve, ale s¢asti vo vlastnictve $tatu (vlad-
cu), s¢asti vo vlastnictve rozsirenych rodin patriacich k elite (pipiltin; sg. pilli) a s¢as-
ti vo vlastnictve tzv. calpultin. Calpultin boli do urcitej miery samospravne uzemné
jednotky, na ktoré sa rozdelovali nahuaské mestské staty. Calpullalli, t. j. pozemky
jednotlivych calpultin, si v Tenochtitlane ¢asom rozdelili v nich Zijuce roz$irené rodi-
ny, patriace do spoloc¢enskej vrstvy obyc¢ajnych ludi (macehualtin; sg. macehualli)."

Rovnako ako v prostredi nahuaskej elity, aj v prostredi nahuaskych obycajnych
Tudi teda existovalo rodinné vlastnictvo nehnutelnosti, t. j. vlastnictvo nehnutelnos-
ti roz$irenymi rodinami. Tymito rodinami vlastnenymi nehnutelnostami konkrétne
boli polnohospodarske i iné pozemky, ako aj na nich stojace, obytné a hospodarske
budovy. V ramci rozsirenej rodiny pritom nehnutelny majetok, ktory jej patril (ako
pravnickej osobe), prechadzal z generacie na generéaciu veelku, pricom jednotlivi ¢le-
novia rozsirenej rodiny - a takisto ich potomkovia, t. j. dedi¢ia — mali iba uzivacie
a pozivacie pravo na vymedzené Casti tohto majetku. Inak povedané, medzigene-
ra¢ny prechod nehnutelného majetku v ramci rozsirenej rodiny nebol dedenim vo

° Blizsie pozri napr. BERDAN, E. E. Aztec Archaeology and Ethnohistory. New York: Cambridge Uni-
versity Press, 2014, s. 259 a nasl. VYSNY, P. The laws of Motecuhzoma Illhuicamina. Ethnologia
actualis. 2018, Vol. 18, no. 1, s. 125 - 169 [cit. 2021-09-03]. Dostupné na: https://content.sciendo.
com/view/journals/eas/18/1/article-p125.xml

Blizsie pozri napr. ALCANTARA GALLEGOS, A. Los barrios de Tenochtitlan. Topografia, or-
ganizacion interna y tipologia de sus predios. In: ESCALANTE GONZALBO, P. (coordinador):
Historia de la vida cotidiana en México. Tomo 1. Mesoamérica y los dmbitos indigenas de la Nueva
Espaiia. México: El Colegio de México, Fondo de Cultura Econdmica, 2004, s. 167 - 198. VYSNY, P.
Existovalo sikromné vlastnictvo pody v predhispanskom Tenochtitlane? In: LACLAVIKOVA, M.,
VYSNY, P. (eds.). Prdavno-historické trendy a vyhlady IV. Trnava: Typi Universitatis Tyrnaviensis,
2019, s. 184 - 221.
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vlastnom zmysle. Ak vsak ¢len rozs$irenej rodiny nadobudol ur¢ity nehnutelny ma-
jetok najma ako Statom poskytnuti odmenu za vojenské zasluhy, tento nehnutelny
majetok v zasade bol v jeho sikromnom vlastnictve, a tak aj bol predmetom dedenia
vo vlastnom zmysle."?

Na druhej strane je mozné, ze jednotlivi ¢lenovia rozsirenej rodiny, resp. muzské
(a niekedy aj Zenské) hlavy mensich rodin, na ktoré sa rozdelovala rozsirena rodina,
sa spravali ako keby boli sukromnymi vlastnikmi ¢asti nehnutelného majetku rozsi-
renej rodiny, ktoré im dozivotne patrili a ktoré po ich smrti presli do rik ich potom-
kov. Inak povedané, je mozné, ze vlastnictvo urcitého pozemku (pozemkov) a bu-
dovy (budov) rozsirenou rodinou fakticky nahradilo vlastnictvo konkrétnych casti
tohto pozemku (pozemkov) a tejto budovy (budov) hlavami mensich rodin, tvo-
riacich roz$irent rodinu. Uvedené podporuju tieto skuto¢nosti: ¢asti nehnutelného
din, z ktorych bola zlozend, spravidla dlhodobo a v zasade bez toho, Zeby sa vyraz-
nejsie zmenila ich velkost; okrem toho boli tieto ¢asti dosledne a napadne fyzicky
(plotmi a pod.) ohrani¢ené, ¢im jednotlivci, resp. hlavy mensich rodin akoby davali
najavo, Ze ich povazuju za svoj sikromny majetok; podla ocitého svedectva $paniel-
skych kolonizatorov, v nahuaskom prostredi bola péda vo velkom rozsahu rozdro-
bend na ¢asto neprimerane malé pozemky mensich rodin; jednotlivci, resp. mensie
rodiny patriace k tej istej rozsirenej rodine, sa ¢asto navzajom sporili o nehnutelné
majetky, ktoré formalne vlastnila roz$irend rodina, no ktoré sporiaci sa povazovali
za svoje sukromné majetky."

Ak porucitel - muz alebo Zena - na sklonku Zivota v kruhu svojej rodiny (¢ize
v pritomnosti svedkov) ustne vyhlasil svoju poslednu volu, tato vola sa pri dedeni —
v zasade sa to tykalo iba hnutelnosti, napr. veci, ktoré slazili ako zariadenie domac-
nosti —, re$pektovala a uprednostnila pred pravidlami dedi¢ského prava. Na druhej
strane porucitelovi pokrvni pribuzni, resp. najma jeho potomkovia (synovia a dcéry
alebo vnuci a vnucky) nemohli byt - ako tzv. neopomenutelni dedicia — jeho posled-
nou volou vynechani z dedenia - ak sa tak stalo, posledna vola sa nerespektovala.'

Ak porucitel za svojho zivota nevyhlasil svoju poslednt volu, uplatnili sa pravidla
dedi¢ského prava. V Tenochtitlane tieto pravidla preferovali dedenie po rodi¢och
oboch pohlavi ich potomkami oboch pohlavi (pravo drzat a pozivat pddu vsak dedi-
li viac muzi ako Zeny), pri¢om bo¢ni pribuzni dedili len vtedy, ak neboli potomkovia
(a predkovia uz nezili). Ak potomkovia porucitela neboli v ¢ase jeho smrti pravne
dospelymi, stali sa dedi¢mi majetku svojho otca az po dosiahnuti pravnej dospelosti
(i8lo o vek, v ktorom mohli uzavriet manzelstvo'’), pricom dovtedy ich budici ma-
jetok v ich mene a v ich prospech spravoval ich stryko z otcovej strany (t. j. brat, ¢ize

12 Tbidem.
13 KELLOGG, S. Law and the Transformation of Aztec Culture, 1500 - 1700, s. 121 a nasl.
+ VYSNY, P. El derecho en Tenochtitlan, s. 256.

15

Zeny uzatvarali manzelstvo vo veku 15 az 18 rokov a muzi vo veku 20 az 22 rokov.
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bo¢ny pribuzny porucitela), ktory vsak nebol v pozicii dedica, ale poru¢nika pravne
nedospelych buducich dedicov porucitela (t. j. svojich synovcov ¢i neteri).'®

Osoby, ktoré s porucitelom spajal pribuzensky vztah, ktory nemal pokrvny cha-
rakter, po nom nemohli dedit.'”” Ovdovena manzelka v§ak mohla spravovat a uzivat
majetok, ¢o zanechal jej zosnuly manzel, a to v mene a v prospech ich spolo¢nych
deti, a to az kym deti nedosiahli dospelost v pravnom zmysle; potom im tento ma-
jetok pripadol. To, ze ovdovena manzelka majetok jej zosnulého manzela iba (pre-
chodne) spravovala a uzivala, ale nezdedila, nebolo prejavom nadradenosti nahu-
askych muzov nad nahuaskymi Zenami - ta bola v nahuaskej spolo¢nosti beztak
obmedzena, pricom v Tenochtitlane dokonca existovala pomerna rovnopravnost
manzela a manzelky -, ale skuto¢nosti, Ze manzel a manzelka mali uplne oddelené
majetky, ktoré boli — a mali zostat — sucastou majetku ich rodin, t. j. okruhov osdb,
s ktorymi ich spajali pokrvné pribuzenské vztahy.'

Za urcitych okolnosti sa potencialny dedi¢ nestal dedicom, a to bud ipso iure (tzv.
dedi¢ska nesposobilost), alebo z vole porucitela (tzv. vydedenie).

Dedic¢sky nesposobilou bola osoba povolana dedit, ktora porucitelovi za jeho zi-
vota neprejavovala nalezitu uctu alebo hrubo znevazila jeho pamiatku. Dedi¢sky ne-
sposobilymi boli aj potomkovia osoby, ktora sa stala dedi¢sky nesposobilou.'

Porucitel mohol svojho syna vydedit, ak bol neposlusny, marnotratny ¢i zbabely,
alebo ak sa k porucitelovi spraval surovo ¢i velmi netctivo.”

3. Nahuaské dedic¢ské pravo po conquiste

Podla Lockharta zakladné pravidla nahuaského povodného dedi¢ského prava zostali
po conquiste v podstate zachované. Synovia i dcéry ¢i pripadne vnuci i vaucky dedili
po svojich oboch rodic¢och ¢i pripadne po svojich oboch starych rodi¢och; majetok
dedicov (potomkov porucitela), kym nedosiahli pravnu dospelost, spravovali - v ich
mene a v ich prospech - ich ovdovena matka (alebo naopak ich ovdoveny otec), ale-
bo ich stryko; nehnutelnosti, ktoré zdedili jednotlivci, resp. hlavy mensich rodin, ne-
boli v ich sikromnom vlastnictve (hoci sa aj niekedy spravali tak, ako keby boli), ale
zostavali vo vlastnictve rozsirenych rodin, ku ktorym jednotlivci, resp. hlavy men-
$ich rodin patrili a pod. Na druhej strane sa v nahuaskom prostredi po conquiste ob-
javili aj urcité nové pravidla dedenia, napr. sa pripustilo zdedenie majetku, resp. jeho
¢asti afinitnym pribuznym porucitela (¢asto islo o jeho, resp. o jej zata).”!

Kellogg predovietkym vo vztahu k Nahuom zo Ciudad de México a jeho okolia
(t. j. z byvalého Tenochtitlanu a jeho okolia), ktori s reprezentativnou, hoci nie aj

16 VYSNY, P. El derecho en Tenochtitlan, s. 256 — 257.

7 Ibidem, s. 257.

'8 LOCKHART, J. The Nahuas After the Conquest, s. 90 — 92.

19 VYSNY, P. El derecho en Tenochtitlan, s. 257.

2 Tbidem.

2 LOCKHART, J. The Nahuas After the Conquest, s. 90 — 93, 146 a nasl.
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pars pro toto vzorkou kolonialnej nahuaskej kulttry, tvrdi, ze nahuaské dedicské, ako
aj ostatné majetkové pravo preslo po conquiste pomerne rychlo (uz v 16. storoci)
transformaciou, ktora bola ovela vyraznejsia, nez predpokladal Lockhart. Této trans-
formacia spocivala v tom, Ze Nahuovia v rozhodujucej miere prevzali $panielske de-
di¢ské a ostatné majetkové pravo, pricom vsak jeho normy a instituty chapali a pou-
zivali do ur¢itej miery ,,po svojom” (¢ize do uréitej miery inak ako Spanieli). Povodné
dedicské/majetkové pravo Nahuov vsak po conquiste iplne nezaniklo, resp. sa iplne
neprestalo uplatiiovat; pretrvavalo hlavne predtym opisané dedenie (ktoré vsak ne-
bolo dedenim vo vlastnom zmysle) rodinnych nehnutelnosti, ktorého urcitym pro-
tikladom bola v prostredi spanielskych kolonistov silna tendencia uplatiovat pri de-
deni rodinnych nehnutelnosti majorat (mayorazgo),” pri ktorom tieto nehnutelnosti
presli v celosti na jediného dedica, ktorym bol najstarsi syn porucitela.

V istom zmysle najvyznamnej$ou inovaciou nahuaského dedi¢ského prava $pa-
nielskej proveniencie bolo zavedenie pisomného zavetu, ktory mal stanovené obsa-
la Kellogg sa zriadovanie pisomnych zavetov v kolonidlnom nahuaskom prostredi
znacne rozsirilo nielen pod vplyvom cirkvi, ktord profitovala z toho, ze jej zavetcovia
$tandardne odkazovali istd ¢ast pozostalosti, ale aj preto, Ze Nahuovia mali seriézny
zaujem zaopatrit svojich potomkov, manzelky ¢i manzelov, ako aj inych pribuznych
hnutelnymi i nehnutelnymi majetkami, zabezpecit splnenie dlhov, ktoré pripadne
mali, prispiet na nabozenské (na slizenie omsi a pod.) ¢i dobroc¢inné ucely a pod.

V tomto prispevku, pochopitelne, nie je mozné analyzovat konkrétne, obsahovo,
ako aj formalne viac ¢i menej Specifické nahuaské zavety, ktorych sa v archivoch si-
del, ¢o v kolonialnom obdobi vznikli z predkolonidlnych nahuaskych mestskych sta-
tov, zachovali stovky. Preto dalej nahuasky zavet predstavime iba v zovSeobecnenej
rovine, a to na zaklade autoritativneho vzoru, podla ktorého (hoci nie vzdy v upl-
nom sulade s nim) bola dobovo vytvorena urcita ¢ast konkrétnych nahuaskych zave-
tov. Tento vzor sformuloval Alonso de Molina (1513/1514 - 1579/1585), $panielsky
franti$kan posobiaci v nahuaskom prostredi, a to vo svojom diele Vicsia spoved-
nd prirucka v mexickom [rozumej: v nahuatli, jazyku Nahuov] a kastilskom jazyku
(Confessionario mayor, en lengua mexicana y castellana; 1565).**

Vzorovy zavet, o ktorom prave hovorime, je spisany v nahuatli. Na jeho zaciat-
ku zavetca - muz alebo Zena - invokuje Svitu trojicu alebo sa obdobnym spdsobom
dovolava Bozej podpory pre svoju poslednu volu, resp. jej riadne vykonanie. Potom
nasleduju veta ,,Zac¢inam svoj testament” a identifikacia zavetcu, ktora mala napr.
takato podobu: ,Vsetci, ¢o budete ¢itat tento dokument, vedzte, ze sa volam... a by-
vam v... a toto je moj testament.“ Dalej nasledovalo vyhlasenie, Ze zdvetca je men-
talne tplne v poriadku, avsak jeho fyzicky stav je natolko zhorseny, ze predpoklada,
ze Coskoro zomrie, a preto zriaduje svoj testament, pricom tiez odkazuje cirkvi urci-

2 KELLOGG, S. Law and the Transformation of Aztec Culture, 1500 - 1700, s. 121 a nasl.
2 Ibidem, s. 129 a nasl.
# Molina’s Model Testament. In: LOCKHART, J. The Nahuas After the Conquest, Appendix B.
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ta penaznu sumu ¢i iné majetkové hodnoty na slizenie zadusnej omse a nakupenie
k tomu potrebnych veci, napr. sviec a pod. Dalsia, podstatnd ¢ast vzorového zéve-
tu obsahovala rozdelenie hnutelnej i nehnutelnej pozostalosti medzi dedicov rov-
nym dielom - v praxi to tak nebolo -, pripadne spojené s ulozenim povinnosti de-
di¢om splnit zavetcove dlhy ¢i prispiet na dobroc¢inny tcel. Molina predpokladal,
ze majetok, ktory zosnuly ¢i zosnuld priniesli do manzelstva, ako aj majetok, ktory
zosnuly ¢i zosnuld nadobudli za trvania manzelstva, sa rozdeli rovnym dielom me-
dzi pozostalého manzela ¢i manzelku a ich deti, ¢o sa v§ak v praxi nezvyklo realizo-
vat, kedze uvedené majetky spravidla zdedili iba potomkovia; pozostaly manzel ¢i
manzelka mali totiz vlastny (samostatny) majetok, a v zasade tak neboli odkdzani na
pozostalost (mohli ju vsak spravovat do dosiahnutia pravnej dospelosti potomkov,
t. j. dedicov, a v stvislosti s tym ju aj mohli uzivat). Vzorovy zavet pokracuje urce-
nim dvoch vykonavatelov zavetu, ako aj klauzulou, v ktorej zavetca odvolava vset-
ky svoje predchadzajuce testamenty, ktoré v minulosti pripadne zriadil. V poslednej
Casti vzorového zavetu sa uvadzaji mena a podpisy svedkov, ktorych podla Molinu
malo byt Sest az desat, pricom ich mal vybrat miestny notdr, ktory spisal testament,
a to z dospelych muzov, ktorych so zavetcom nespajal blizky pribuzensky ¢i sused-
sky vztah - v praxi v§ak svedkami boli aj takéto osoby, ako aj zeny; svedkovia boli
povinni zachovat o obsahu testamentu mlc¢anlivost az do zavetcovej smrti. Vzorovy
zavet odporuca uviest aj miesto zriadenia testamentu, av$ak prekvapivo neobsahuje
datum jeho zriadenia, ktory sa v praxi standardne uvadzal. Na konci vzorového za-
vetu eSte zavetca apeluje na tych, ktorych sa to tyka, aby jeho testament respektovali
a dokladne vykonali.”®

Zaver

Predmetom dedenia v pravom zmysle slova, t. j. prechodu majetku zo sikromného
vlastnictva poruditela do sukromného vlastnictva dedica, resp. dedic¢ov, boli v nahu-
askom prostredi pred conquistou prevazne iba hnutelnosti. Nehnutelnosti (budovy,
poda) totiz prevazne neboli v sukromnom vlastnictve, ale s¢asti vo vlastnictve $tatu
a scasti vo vlastnictve calpultin, ako aj rozsirenych rodin patriacich tak k elite, ako aj
k oby¢ajnym Iudom. V ramci rozsirenej rodiny prechadzal nehnutelny majetok, kto-
ry jej patril ako pravnickej osobe, z generdcie na generaciu v celosti, pricom jednot-
livi ¢lenovia roz$irenej rodiny - a takisto ich potomkovia, t. j. dedicia — mali iba uzi-
vacie a pozivacie pravo na vymedzené ¢asti tohto majetku. Na druhej strane, ak ¢len
roz$irenej rodiny nadobudol ur¢ity nehnutelny majetok najma ako $titom poskyt-
nutd odmenu za zasluhy, tento nehnutelny majetok v zasade bol v jeho sutkromnom
vlastnictve, a tak aj bol predmetom dedenia vo vlastnom zmysle.

Pred conquistou dedili po svojich rodi¢och oboch pohlavi ich potomkovia oboch
pohlavi. Bo¢ni pribuzni poruditela dedili, iba ak porucitel nemal zijicich potomkov

» Molina’s Model Testament. In: LOCKHART, J. The Nahuas After the Conquest, Appendix B.
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(pripadne zijucich predkov). Osoby, ktorych pribuzensky vztah s porucitelom nemal
pokrvny charakter, po nom nemohli dedit.

Po conquiste bolo dedi¢ské (ako aj ostatné majetkové) pravo Nahuov ovplyvne-
né $panielskym dedi¢skym (a ostatnym majetkovym) pravom; vyznamnou inova-
ciou bolo hlavne zavedenie pisomného zavetu do nahuaského prostredia. Na druhej
strane viaceré podstatné pravidla nahuaského dedenia z obdobia pred conquistou sa
zhruba zachovavali aj po conquiste (pravda, nastali aj zmeny, napr. za dedi¢ov mohli
byt povolani aj afinitni pribuzni porucitelov, resp. zavetcov), ¢o o. i. dokladaju signi-
fikantné, na predkolonialne pomery nadvazujiace odchylky od autoritativneho vzo-
rového zavetu Alonsa de Molinu, do uréitej miery vyuzivaného v kolonialnom nahu-
askom prostredi pri formulovani testamentov v konkrétnych pripadoch.
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