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Editorial

Mili ¢itatelia,

budem pri pisani tych-
to riadkov osobnejsia.
Ak mam byt Uprimna,
neverila som, ze budem
este nickedy pisat tento
editorial. Odkedy som
nastapila na post $éfre-
daktorky, bolo mojim
ciecfom tvorit casopis, v
ktorom mozu Studenti,
ale aj ostatni, ktorych
napina pisanie, publiko-
vat svoje ¢lanky a rovnako tiez prindsat Citatelsky obsah pre
tych, ktori svoje volné chvile travia radi pri ¢itani kvalitného
obsahu. Za tvorbou casopisu vsak stoji ovela viac. Chce-
la som, aby sa pri tvorbe ¢asopisu stretla komunita, ktora
vytvori priaznivii atmostéru. A takd som aj nasla. Som nes-
mierne vdaénd, ze mam pri sebe tim [udi, ktori chet ¢asopis
zveladovat a zaroven, ktori za mnou vzdy stali a podporili
ma v tazkych ¢asoch. Mrzi ma, ze si aj na$ casopis musel
prejst nepriaznivym obdobim. Avsak verim, ze to zI¢ je uz
za nami a Gprimne sa te$im, ze nasim citatefom mozeme
priniest dalsie ¢islo casopisu so zaujimavym a pttavym ob-
sahom.

Nelahké obdobie teraz preziva rovnako aj slovenska narod-
nd kultdra. Aj ked v omnoho vicsich a vaznejsich rozme-
roch. Pre mnoho [udi je tazké si uvedomit, ze pri riadent
rezortov je potrebné sledovat najmi zdujem verejny, a nie
osobny. Kultara potrebuje najmi odbornikov, ktori vedia
robit svoju pracu. Prave preto si prajem, aby ju v budic-
nosti ¢akal rovnaky osud ako nas ¢asopis, a to aby bola slo-
bodn4, stile napredovala a hlavne, aby v pripade ak nastane
nejaky problém, bol rieseny formou odborného a vecného

dialogu.

Zaverom Vam chcem nielen popriaf prijemne stravené
chvile pri ¢itani casopisu, ale zaroven Vis aj vyzvat k tomu,
aby ste si pri véetkom ¢o v zZivote robite zachovali slu$nost,
pokoru a zaujem napredovat. Ak sa dostanete do situdcie, v
ktorej sa necitite komfortne, odidte. Stoje si za svojim mo-
ralnym presved¢enim. A pokial aj v zivote spravite chybu,
nebojte sa to priznaf a ospravedlnit sa [udom, ktorych sa to
mohlo dotknutt. Toto st za mna dolezité kroky nielen vo
vztahu ku kariérnemu taspechu, ale najmi k tomu osobné-
mu, ktory bude na konci aj tak tym klacovym.

Tak este raz, prijemné citanie!

Bc. Viktéria Kolostova
$éfredaktorka
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Verejnost a tvorba
zakonov: Cesta k
transparentnejse;j
demokracii

Myr. Peter Hagnala, PhD., MBA

O autorovi: autor pracuje na Ministerstve podohospodar-
stva a rozvoja vidieka Slovenskej republiky, je zdroven $tu-
dentom 1. ro¢nika magisterského externého stdia na Prav-
nickej fakulte Trnavskej univerzity v Trnave.

Pozn.: Clanok recenzoval doc. Mgr. Marek Kicer, PhD.,
ktory posobi na Katedre teérie prava a dstavného priva
Pravnickej fakulte Trnavskej univerzity v Trnave.

Participacia verejnosti na tvorbe zikonov v Slovenske;j repub-
like je kMac¢ovym aspektom demokratického legislativneho
procesu. V dnesnej dobe, ked sa spolo¢nost rychlo meni a éeli
novym vyzvam, je zapojenie ob¢anov a odbornikov do tvorby
zdkonov dolezitejsie nez kedykolvek predtym.

Prechod k demokratickému zakonodarstvu po roku 1989
otvoril proces tvorby zdkonov $irokej verejnosti. To umoz-
nilo aktivnejsie zapojenie ob¢anov a obcianskych iniciativ, ¢o
prispelo k modernizicii a harmonizicii ndsho pravneho po-
riadku s praivom Eurépskej tnie.

& /. . . . s 7 /. e 7 ya
Stadia sa zameriava aj na sucasny stav, skiimajtc pravnu tpra-
vu tvorby zikonov a moznosti zapojenia verejnosti do tohto
- - N v z % >
procesu. Hoci Ustava SR zarucuje obanom pravo na tcast
v riadeni verejnych veci, v praxi existuju rézne bariéry, ktoré
obmedzujt realny vplyv verejnosti na legislativny proces.

Analyzovali sme $tyri konkrétne zakony - Zikon o vystavbe,
Zikon o stitnej podpore nijomného byvania a Zdkon o ve-
rejnom obstardvani — na ktorych sme ukazali, ako funguje
participdcia verejnosti v praxi.

Nasa analyza ukazuje, Ze existuje vyznamny verejny zdujem o
tieto témy a ze zapojenie roznych subjektov v pripomienko-
vych konaniach je dolezité. Zaroven to poukazuje na potrebu
lepsicho dial6gu medzi vladou a obdianskou spoloénostou.

Stadia tak otvdra priestor na diskusiu o tom, ako mo6zeme
zlepsit participiciu verejnosti na tvorbe zikonov a tym pri-
spiet k transparentnej$ej a efektivnejsej demokracii na Sloven-
sku.

Pohlad do praxe: Ako sa rodi legislativa na Slovensku
Na analyzu legislativneho procesu a Gcasti verejnosti sme si
vybrali dva zakony: Zdkon ¢. 201,/2022 Z.z. o vystavbe a Zi-
kon ¢. 222 /2022 Z.z. o $titnej podpore ndjomného byvania.
Snahou je poukizatf na moznosti verejnosti, ak je zikon sua-
¢astou riadneho legislativneho procesu, a aké st moznosti, ak
je zakon poslaneckym navrhom. Tieto zakony st prelomové
v réznych aspektoch stavebného préva, ¢i ndjomného byvania
a ich prijatie viedlo k rozsiahlym diskusiam, pripomienkovym
konaniam a zmenam v legislativnom procese.

Rozbor zikona o vystavbe poukazuje na snahu o moderni-
ziciu a zefektivnenie procesov v oblasti stavebnictva. Vysoky
pocet pripomienok od verejnosti a odbornych subjektov na-
znaduje vjznamny verejny zdujem a potrebu dialbgu medzi
vlidou a obéianskou spolo¢nostou. Uéast verejnosti a odbor-
nikov na legislativhom procese, ako aj rozsiahle pripomienko-
vé konania poukazuja na snahu o inkluzivny a transparentny
pristup pri tvorbe zdkonov.

Do oktébra 2024 bolo k stavebnému zikonu prijatych 50
noviel.! Kazda z tychto zmien predstavovala zisah do exis-
tujiceho pravneho ramca, avak bez radikalnej transformacie
jeho zakladnej struktary.

Priprava nového zikona bola charakteristickd intenzivnym
zapojenim odbornej verejnosti prostrednictvom mnohych
stretnuti a diskusii. Napriek tomu, Ze sa tvorcovia legislativy
stretavali s vyraznymi tlakmi zo strany lobistickych skupin,
ktoré sa pokasali zvritit alebo aspon zmiast plinované zmeny
v stavebnej legislative, podarilo sa dosiahnuf kompromisnt
dohodu, ktord bola povazovand za rozumna a efektivnu.?

Medzirezortné pripomienkové konanie k navrhu zdkona sa
zacalo 6. maja 2021. Sprava o Ucasti verejnosti na tvorbe
pravnych predpisov konstatuje, ze nivrh zikona nebol pred
spustenim tvorby ndvrhu priavneho predpisu predlozeny do
predbezného pripomienkového konania. Verejnost bola in-

1 Posledna bola schvalenda NR SR 13. februara 2024
v skratenom legislativnom konani. Prezidentka SR novelu pod-
pisala 29. februara 2024.

2 TASR. Holy: Stavebna legislativa bude modernad, md re-

flektovat potreby ludi. Online. Dostupné z: https://www.teraz.sk/
ekonomika/holy-stavebna-legislativa-bude-moder/629448-cla-
nok.html. [cit. 2024-01-17].



formovand o zdmere prijatia novej pravnej Upravy v tejto
oblasti prostrednictvom Programového vyhlasenia vlady?.
Odbornd verejnost bola o procese pripravy navrhu zikona
informovana o zacati legislativnych pric. Priprava nivrhu z-
kona bola konzultovana za Gcasti odbornej verejnosti, samo-
sprav, $tatnej spravy, stavovskych organizicii a akademicke;j
obce v zdujme dosiahnutia celospolocenského konsenzu pri
priprave koncepéného rieSenia novej pravnej Gpravy staveb-
nych predpisov.*

V ramci pripomienkového konania bolo zaznamenané pod-
statné mnozstvo pripomicnok. Konkrétne, z celkového poctu
2849 pripomienok predstavovalo 1063 (¢o je priblizne 37 %
z celkového poctu) pripomienok obycajnych, zatial ¢o 1786
pripomienok (priblizne 63 %) bolo oznacenych ako zdsad-
nych. Tdto kvantitativna analyza naznacuje vysoky stupen
zainteresovanosti verejnosti, odbornych skupin a réznych in-
$tittceil, ¢o sved¢i o vyznamnosti a moznej kontroverznosti
navrhovaného zikona.®

V rdmci hromadnych pripomienok bolo zaznamenanych 63
iniciatfv, ktoré vsak nie vzdy splnah kritéria pre ich uznanie
ako hromadné. Jednou z najvyraznejsich bola pripomienka,
ktord bola vypracovand spolo¢ne obcianskymi zdruzeniami
VIA TURIS, WWE Slovensko a SOS BirdLife Slovensko.
Tato pripomienka ziskala podporu vyznamného poctu 11
664 obcanov, ¢o odriza silné obdianske povedomie o potre-
be ochrany zivotného prostredia a participicie verejnosti v
procesoch tzemného plinovania. Podstatou tejto hromadne;j
pripomienky bolo zdé6raznenie, ze ochrana prirody a krajiny
by mala byt vnimand ako verejny zdujem, ktory si vyzaduje
aktivnu Gdast a ochranu zo strany $tdtu, samosprav a obdian-
skej verejnosti. Takdto participdcia by mala byt zabezpecend
aj v legislative, ktora reguluje procesy vystavby a tizemného
planovania.¢

Vzhladom na mnozstvo Vzncscnych pripomienok sa predkla—
datel, vtedajii vicepremiér Stefan Holy rozhodol, Ze névrh
Zakona o vystavbe pdjde do opakovaného med21rezortneho
pripomienkového konania. Ulohou opakovaneho medzire-
zortného pripomienkového konania bolo podla vicepremiéra
informovat o zapracovanych legislativnych apravich a pripo-
mienkach. Névrhy zikonov sa systémovo nemenia, st v nich
len zapracované tpravy od viacerych subjektov. Cielom je,
aby sa mohli véetci oboznamit s upravenymi nidvrhmi detailne
aj v ramci opakovaného medzirezortného pripomienkového
konania.”

3 Programové vyhlasenie vlady 2020-2024, schvalené
NR SR 30. aprila 2020. Online. Dostupné z https://www.nrsr.
sk/web/Default.aspx?sid=zakony/zakon&MasterID=7769 [cit.
2024-09-17].

4 Sprava o casti verejnosti. Online. Dostupné z: https://

www.slov-lex.sk/legislativne-procesy/-/SK/dokumenty/LP-
2021-226. [cit. 2024-01-17].

5 Vznesené pripomienky v ramci medzirezortného pri-
pomienkového konania. Online. Dostupné z: https://www.slov-
lex.sk/legislativne-procesy/-/SK/dokumenty/LP-2021-226. [cit.
2024-01-17].

6 Hromadnéd pripomienka k navrhom zikonov v
oblasti izemného planovania a vystavby. Online. Dostupné
Z: https://www.mojapeticia.sk/campaign/hromadna-pri-

pomienka-k-navrhom-zakonov-v-oblasti-uzemneho-planova-
nia-a-vystavby/edOec26b-cb5a-4940-8cb6-599f8109a648?{b-
clid=IwAR3A80BjSMafu0ACdw84AwKwXanptYz9JFxLtG-
pAzC6EKv7THBax KPpN2U. [cit. 2023-12-06].

7 Zakony upravujuce vystavbu pdjdu do opakovaného

Opitovné pripomienkové konanie sa zacalo 30. jana 2021,
a jeho primarnou tlohou bolo zabezpecit komplexné zhod-
notenie a kritickd reflexiu predlozenych legislativnych navr-
hov. V tomto kontexte sa otvoril priestor pre zainteresované
subjekty, aby vyjadrili svoje postrehy, obavy ¢i odporacania
k predkladanym dokumentom. Vdaka intenzivnej participacii
aktérov bolo v tomto procese evidovanych 2008 pripomie-
nok, ¢o odrdza vysok(i mieru angazovanosti a zainteresova-
nosti verejnosti a odbornikov ohladom pravnych predpisov v
dotknutom obdobi.

Z celkového poctu pripomienok bolo 1347 klasifikovanych
ako zdsadné, c¢o predstavuje vyrazna vicsinu, konkrétne
priblizne dve tretiny vsetkych pripomienok. Tieto zisadné
pripomienky st povazované za kritické, nakolko mézu mat
podstatny vplyv na obsah, zrozumitelnost a aplikovatelnost
pravneho predpisu. Zvy$nych 661 pripomienok bolo katego-
rizovanych ako oby¢ajné, teda ako menej zidvazné v kontexte
predmetnej legislativy.

Z hladiska akcepticie predlozenych pripomienok bolo 776 z
nich prijatych v plnom rozsahu. Z tohto poctu 441 patrilo do
kategorie zdsadnych a 335 bolo povazovanych za obycajné.
Ciasto¢ne akceptovanych bolo 519 pripomienok, z ktorych
408 bolo zaradenych medzi zdsadné a 111 medzi obycajné.
Zostavajucich 665 pripomienok, vritane 461 zdsadnych a
204 obycajnych, nebolo akceptovanych a teda boli odmiet-
nuté alebo ponechané bez reakcie.®

Ak tieto udaje vyjadrime v percentach, miera akceptovanych
pripomienok predstavovala 38,65 % z celkového poctu, ¢o
je znacnd dast a poukazuje na urcitG mieru flexibilnosti a
otvorenosti zdkonodarcu k ndvrhom a odporti¢aniam od réz-
nych zainteresovanych stran. Miera ¢iastocne akceptovanych
pripomienok dosiahla hodnotu 25,85 %, ¢o signalizuje, Ze
urdity pocet pripomienok bol zohladneny, avsak s urcitymi
Gpravami alebo v obmedzenom rozsahu. Naopak, miera ne-
akceptovanych pripomienok bola 33,12 %, ¢o ilustruje, ze
viac ako tretina vznesenych ndmietok nebola legislativcom
akceptovand, ¢o moze svedcit o rozpore medzi predstavami
navrhovatelov a kone¢nym znenim predpisu alebo o nezludi-
telnosti pripomienok s cielmi alebo obsahom predkladaného
legislativneho materidlu.

medzirezortného pripomienkového konania. Online. Dostupné
z: https://index.sme.sk/c/22688082/zakony-upravujuce-vystav-
bu-pojdu-do-opakovaneho-medzirezortneho-pripomienkove-
ho-konania.html. [cit. 2023-12-06].

8 Vyhodnotenie pripomienkového konania. LP/2021/348
Zakon o vystavbe. Online. Dostupné z: https://www.slov-lex.sk/
legislativne-procesy/SK/LP/2021/348. [cit. 2023-12-06].



V procese pripomienkovania legislativneho navrhu sme boli
svedkami aktivneho zapojenia $irokej skily zainteresovanych
strdn, pricom celkovy pocet subjektov, ktoré prispeli svoji-
mi ndzormi a postrehmi, dosiahol pocet 62.° Tento pomerne
vysoky pocet reflektuje zivy zdujem o spolocenské dianie a
pravnu Gpravu, ktord ma bezprostredny vplyv na fungovanie
$tatu a zivot jeho obcdanov.

Pre téely nasho vyskumu sa ukazalo byt nevyhnutnym detail-
nejsie preskimat skupinu oznadentt ako “verejnost”, kedze
AP . M % .
prave tito skupina predstavuje Siroké spektrum obdcianskej
spolo¢nosti a jej zdujmov. Pod tento segment sme subsumo-
vali nielen tie pripomienky, ktoré boli explicitne oznacené
ako “Verejnost”, ale aj stanoviskd roznych organizicii a zdru-
v ’ ’ /e R Ve s
zeni, ktoré sa hlasia k reprezenticii obcianskych zaujmov.

Tito $ir$ia kategorizdcia ndm umoznuje ziskat komplexnejs
obraz o nizoroch a prioritich ob¢anov v kontexte navrhova-
nej legislativy.

V rimci skupiny “verejnost” sme identifikovali Siroka $kd-
lu pripomienok, ktoré sa tykali rozlicnych aspektov navrhu
zdkona. Pripomienky sa dotykali napriklad otazok transpa-
rentnosti procesov, ochrany prav vlastnikov, udrzatenosti a
ckologickej zodpovednosti, ako aj potreby zaistit adekvatne
zapojenie verejnosti do procesu rozhodovania. Zdoraznova-
li tiez v§znam zabezpecenia kultirneho dedicstva a ochrany
pamiatok, ¢o reflektuje hlboké obavy z potenciilneho nega-
tivneho vplyvu stavieb na historické hodnoty.

Pripomienky z tejto skupiny ¢asto vykazovali vysokdt mieru
odbornosti a znalosti problematiky, ¢o sved¢i o angazovanos-
ti obdanov a ich pripravenosti aktivne sa zapdjat do legislativ-
ncho procesu. Bolo zrejmé, ze mnohé z tychto pripomienok
boli formulované s ohladom na dlhodobé dosledky a v stla-
de s principmi trvalo udrzatelného rozvoja, ¢o odzrkadluje
rastace verejné povedomie o potrebe zodpovedného pristupu
k vystavbe a urbanizicii.

V kontexte systematického a komplexného hodnotenia
predkladaného legislativneho materidlu je mozné pozorovat
vyraznt disproporciu medzi poctom akceptovanych a neak-
ceptovanych pripomienok. Pri detailnej kvantitativnej analy-
ze vstupnych dét je mozné identifikovat, ze zo sthrnného
objemu 154 pripomienok, ktoré boli podané relevantnymi
subjektmi, bolo pozitivne akceptovanych celkovo 35 z nich.
Tento pocet reprezentuje priblizne 22,73 percenta z celkové-
ho mnozZstva, ¢o je mozné interpretovat ako indikdtor urdité-

9 Vyhodnotenie pripomienkového konania. LP/2021/348
Zakon o vystavbe. Online. Dostupné z: https://www.slov-lex.sk/
legislativne-procesy/SK/LP/2021/348. [cit. 2023-12-06].

ho stupna konsenzu medzi predkladatefom ndvrhu a autormi
pripomienok.

Paralelne je nutné poukdzat na skutocnost, ze dalsich 43,51
percenta pripomienok bolo len diasto¢ne akceptovanych.
Tato skuto¢nost naznacuje, ze medzi navrhujicou a pripo-
mienkujiicou stranou existuje priestor pre diskusiu, avsak ne-
doslo k aplnej zhode v ndzoroch a postojoch.

Na druhej strane, v§znamny podiel pripomienok, presnejsie
33,12 percenta, nebol akceptovany. Tento idaj poukazuje na
vyznamnd mieru nesthlasu s predlozenym ndvrhom, ¢o vy-
zaduje podrobnejsiu analyzu dévodov odmictnutia a poten-
cialne aj reviziu niektorych aspektov navrhovanej legislativy.

K névrhu zikona bolo predlozenych celkovo 51 hromadnych
pripomienok. Z tychto pripomienok predkladatel stihlasil s
15, ¢iastocne prijal 23 a 13 pripomienok zamietol.!® Je do-
lezité poznamenat, Ze niektoré pripomienky mali primdrne
formélny charakter, zatial¢o iné prispeli k zdsadnym zmenim
vo findlnej verzii predmetnej legislativy. Za zmienku stoji, Ze
proces tvorby zdkonov by mal byt transparentny a otvoreny
participcii verejnosti a odbornej komunity.

V nadviznosti na analyzované pripomienky je mozné kon-
$tatovat, ze participicia verejnosti na procese tvorby zikonov
nie je len formdlnou zilezitostou, ale skuto¢nou prilezitos-
tou pre obdanov ovplyvnit privne predpisy, ktoré formujt
ich kazdodenny zivot. Vedecky pohlad na tato problematiku
teda potvrdzuje, ze demokraticky proces tvorby zikonov je
vyrazne obohateny o prispevky aktivnej a informovanej verej-
nosti, ktord je schopnd artikulovat svoje zdujmy a podielat sa
na vytvarani pravneho raimca svojej krajiny.

Ziakon posttpil na vladu s viacerymi rozpormi. Vlada zikon
schvilila 12. januira 2022 a odporucila na dalsi legislativny
proces.!! Poslanci Narodnej rady SR zdkon schvilili 89 hlasmi
27. aprila 2022.12 Zikon bol vyhliseny v Zbierke zikonov 7.
juna 2022 pod ¢islom 201,/2022.13

Klukata cesta zakona o ndjjomnom byvani: Od pripomie-
nok k schvaleniu

Zikon o najomnom byvani reflektuje kriticka situiciu v ob-
lasti dostupnosti byvania na Slovensku a predstavuje pokus o
rieSenie problému prostrednictvom $titnej podpory ndjom-
ného byvania. Vyznamny zdujem a angazovanost réznych
subjektov v pripomienkovom konani zdoraznuju potrebu
sirokej verejnej diskusie a konsenzu pri formovani politik v
oblasti byvania.

V tomto pripade v$ak ide o poslanecky ndvrh zikona. Navrh
predlozil poslanec Milo$ Svréek. Z hladiska participicie ve-
rejnosti v procese tvorby zdkona je potrebné zdoéraznit, ze
priestor pre zapojenie sa verejnosti do legislativneho procesu

10 Hromadné pripomienky. LP/2021/348 Zéakon o
vystavbe. Online. Dostupné z: https://www.slov-lex.sk/legisla-
tivne-procesy/SK/LP/2021/348. [cit. 2023-12-06].

11 Uznesenie Vlady SR €. 22, z 12. januara 2022. Online.
Dostupné z: https://rokovania.gov.sk/RVL/Resolution/19804.
[cit. 2023-12-06].

12 Hlasovanie o parlamentnej tlaci ¢. 831. Online. Dos-

tupné z: https://www.nrsr.sk/web/Default.aspx?sid=schodze/
hlasovanie/hlasklub&ID=47805. [cit. 2023-12-06].

13 Zakon ¢. 201/2022 Z.z. o vystavbe. Online. Dos-
tupné Z: https://www.slov-lex.sk/static/pdf/2022/201/
77 2022 201 _20240401.pdf. [cit. 2023-12-06].



je v pripade poslaneckych navrhov znaéne obmedzeny v po-
rovnani{ s vlddnymi ndvrhmi, kde je $tandardne zabezpecené
medzirezortné pripomienkové konanie a $irsia verejnd disku-
sia.

Aj naprick tomu, predkladatel pdvodne zvolil int alternati-
vu. Ndvrh zdkona prostrednictvom vtedajsicho podpredsedu
vlddy Stefana Holého predlozil do medzirezortného pripo-
mienkového konania,' ktoré odstartovalo 3. augusta 2021.

V ramci tohto konania bolo predlozenych celkovo 322 pri-
pomienok, ¢o svedc¢i o znaénom zdujme a angazovanosti roz-
nych subjektov vo vztahu k predmetnému ndvrhu zikona.
Této ¢innost mdze byt vnimana ako svedectvo o otvorenosti
procesu tvorby pravnych predpisov, kedze umoznuje Sirokt
verejnt diskusiu a zapdjanie zainteresovanych strin. Z po-
hladu kvantitativneho rozdelenia pripomienok je zaujimavé
poznamenat, ze takmer polovica z nich, presnejsie 40 %, ¢o
predstavuje 129 pripomienok, bola kategorizovana ako za-
sadné. Na druhej strane, zostdvajucich 60 %, ¢o v absolitnom
Cisle predstavuje 193 pripomienok, bolo klasifikovanych ako
obycajné.

Z dostupnych informicii je zrejmé, ze po vyhodnoteni pripo-
mienkového konania, mal zikon postpit na legislativou radu
vlady a ziskat aj stanovisko vlddy. Nakoniec v$ak k tomu ne-
doslo. Zrealizované pripomienkové konanie nebolo vyhod-
notené a navrh zdkona bol predlozeny do Nérodnej rady SR.
V ramuci legislativieho procesu bol navrh zikona prerokovani
v L. ¢itani 25. jala 2021 a prideleny vyborom na preroko-
vanie. Nasledovala nickolkomesaénd prestivka, pretoze Cast
koalicie sa snazila oddialit schvalenie navrhovaného zikona.
Schvilenie ndvrhu v II. ¢itani preto prislo az 25. maja 2022.
Plénum schvililo aj rozsiahly pozmenujaci navrh, ktory pred-
lozil poslanec Milo$ Svréek. Tieto zmeny st podla neho vy-
sledkom pripomienok v rimci medzirezortného pripomien-
kového konania a zohladnuja aj zmeny v pravhom poriadku
od podania navrhu zikona.'® Definitivna podoba zikona bola
schvilena 25. maja 2022 vyraznym poctom poslancov. Zo
129 hlasujtcich poslancov sa za nivrh vyslovilo 126 ziko-
nodarcov.'® Zikon bol vyhliseny v Zbierka zdkonov 22. jana
2022 pod ¢islom 222 /2022.17

Cesta k lepsej tvorbe zakonov

Analyza participacie verejnosti na tvorbe zikonov na Sloven-
sku ukazuje na dolezitt Glohu verejnej a odbornej diskusie v
legislativnom procese. Vysoky pocet pripomienok k zikonu
o vystavbe, ¢i zdkonu o $titnej podpore nijjomného byvania
poukazuje na znacny verejny zdujem a angazovanost. Rozne
subjekty, vratane odbornikov, ob¢ianskej verejnosti a nezisko-
vych organizicii, sa snazili ovplyvnit tvorbu privnych pred-

14 LP/2021/425 navrh poslanca Narodnej rady Slovenske;j
republiky MiloSa Svréeka na vydanie zakona o podpore Statneho
najomného byvania a o zmene a doplneni niektorych zakonov.
Online. Dostupné z: https://www.slov-lex.sk/legislativne-pro-
cesy/SK/LP/2021/425. [cit. 2023-12-14].

15 Parlament schvalil zakon o podpore Statneho ndajom-
ného byvania. Online. Dostupné z: https://www.teraz.sk/spravy/
parlament-schvalil-zakon-o-podpore-st/636059-clanok.html.
[cit. 2023-12-14].

16 Hlasovanie o parlamentnej tlaci ¢. 619. Online. Dos-
tupné z: https://www.nrsr.sk/web/Default.aspx?sid=zakony/za-
kon&ZakZborID=13&CisObdobia=8&CPT=619. [cit. 2023-12-
14].

17 Zakon ¢. 222/2022 Z.z. o S§tatnej podpore najom-
ného byvania a o zmene a doplneni niektorych zakonov. On-
line. Dostupné z: https://www.slov-lex.sk/static/pdf/2022/222/
77 2022 222 20230625.pdf. [cit. 2023-12-14].

pisov, ¢o naznacuje potrebu inkluzivneho a transparentného
pristupu pri tvorbe zikonov.

Proces akcepticie pripomienok bol réznorody, od plnej ak-
cepticie cez diastocné zapracovanie az po uplné odmietnutie.
Tento pristup sa lisil medzi jednotlivymi zdkonmi, ¢o mbze
signalizovat rozdielne trovne otvorenosti predkladatelov k
externym vstupom. Praktiky, ako obchddzanie riadneho le-
gislativneho procesu, najmi pripomienkovania, st problema-
tické, kedze oslabuji participaciu verejnosti a mozu viest k
prijatiu zdkonov bez dostatoc¢nej verejnej a odbornej kontro-
ly.

Verejna participacia prinasa do legislativneho procesu dolezita
dimenziu, zabezpecuje, Ze zdkony reflektuju $irsie spektrum
ndzorov a potrieb. Je neoddelitelnou stacastou demokratic-
kého procesu a ma potencil zvysovat kvalitu a prijatelnost
pravnych predpisov. Avsak, efektivnost tohto procesu zavisi
od otvorenosti legislativneho ramca a ochoty zakonodarcov
zohladnit pripomienky zainteresovanych stran.

Na ziklade analyzy participacie verejnosti na tvorbe dvoch
zdkonov mozno konstatovat, ze verejnd a odborna participa-
cia je kld¢ovym prvkom v procese tvorby pravnych predpisov.
Efektivna participdcia verejnosti véak vyzaduje transparentny
a inkluzivny pristup zo strany legislativneho procesu, ktory
umoznuje adekvitne zapojenie a zohladnenie pripomienok
zainteresovanych strdn. Pre zlepsenie procesu tvorby ziko-
nov by sme navrhli zvy$enie transparentnosti legislativncho
procesu. Je dblezité, aby boli nivrhy zdkonov a stvisiace
dokumenty verejne dostupné vcas a aby boli zainteresované
strany informované o moznostiach zapojenia sa do procesu.
Podstatny je aj ¢as. Na zabezpecenie kvalitnych a premysle-
nych pripomienok je potrebné poskytnit dostatoény casovy
priestor pre ich pripravu a predlozenie. Legislativny proces by
mal aktivne vyhladavat a zapajat odbornikov a verejnost do
diskusie, napriklad prostrednictvom verejnych diskusii, wor-
kshopov alebo online platforiem. Je tiez dolezité, aby boli
véetky pripomienky systematicky vyvhodnotené a aby sa k nim
legislativny proces jasne vyjadril, vritane dévodov akceptacie
¢i neakeepticie. V neposlednom rade aj vzdeldvanie verejnos-
ti o legislativnom procese a 0 moznostiach participicie moze
zvysit zapojenie a kvalitu prispevkov do procesu tvorby zd-
konov.

Ziverom mobzeme konstatovat, ze zlepsenie procesu tvorby
zdkonov s dérazom na inkluzivitu, transparentnost a efektiv-
nu participiciu verejnosti moze prispiet k prijatiu pravnych
predpisov, ktoré lepsie reflektuji potreby a ocakdvania spo-
lo¢nosti a zaroven zvySuju déveru verejnosti v legislativny
proces.
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PhD., LLM, ktora posobi na Katedre obcianskeho prava na
Pravnickej fakulte Univerzity Komenského a ziroven ako ad-
vokatka.

Mozno priavom napisat, ze spravne sudnictvo v poslednych
rokoch zaziva (zaslizZene) svoje akoby ,,znovuzrodenie* kto-
ré bolo sposobené vznikom Najvyssicho spravneho sadu Slo-
venskej republiky (zriadeny s t¢innostou od 01.01.2021, so
zaciatkom vykonu svojej ¢innosti od 01.08.2021) a nisledne
zavisené vznikom troch novych spravnych sidov, a to Sprav-
neho stdu v Bratislave, Spravneho stdu v Banskej Bystrici
a Spravneho stdu v Kosiciach, ktoré vykon svojej ¢innosti za-
pocali 01.06.2023. Tym, Ze sa zavisilo osamostnenie spravne-
ho stdnictva od véeobecného stdnictva (ktoré podla nazoru
autora zapocalo prijatim a Géinnostou zdkona ¢. 162,/2015
Z. z. Spravny sudny poriadok v zneni neskorsich predpisov
(dalej aj ,,SSP“ alebo ,,Spravny stdny poriadok®)), vzristla

aj potreba (oprivnene) k tomu, aby sa zacalo viac venovat
aj otdzkam, ktoré stvisia so spraivnym sidnym prieskumom
— tymto autor samozrejme netvrdi, ze by sa odborna spisba
nevenovala otizkam sprivneho stdneho prieskumu do toh-
to momentu, av$ak ako spolo¢nost, tak aj judikatira sa menf
a postva, a preto je viac nez vhodné, aby sa spravnemu privu
a vybranym otdzkam spravneho stidneho prieskumu venovala
nélezitd pozornost. Prive z uvedeného dévodu som sa roz-
hodol v kritkosti poukdzat na aktudlnu judikataru kasaéného
stdu a spravnych sadov, ktoré sa tykaji spravneho sidneho
prieskumu protokolu z inspekcie price, a jeho (ne)pripust-
nosti.

1) Vseobecne k pripustnosti spravneho siidneho priesku-
mu

Spravny sudny poriadok v § 6 a § 7 upravuje svoju pravomoc.
Nahliadnutim do SSP sa tak dozvieme, ze podla § 6 ods. 1
SSP spravne stdy v spravnom stdnictve preskiimavaji na zd-
klade zalob zdkonnost rozhodnuti orginov verejnej spravy,
opatreni organov verejnej spravy a inych zasahov organov ve-
rejnej spravy, poskytuji ochranu pred necinnostou orginov
verejnej spravy a rozhodujt v dalsich veciach ustanovenych
tymto zdkonom. Stcasne § 6 ods. 2 SSP upravuje, v akych
konaniach sprivne stdy rozhodujt. Mozno tak skonstatovat,
ze § 6 SPP vymedzuje pozitivhu praivomoc spravnych stadov.!

Na druht stranu, § 7 SSP upravuje tzv. negativou pravomoc
spravnych sudov, teda ustanovuje, ¢o spravne sudy nepreska-
mavaji. Ako uvddza pravna tedria?, vypocet uvedeny v § 7
SSP logicky nie je a ani nemdze byt Gplny a len nadvizuje na
pozitivihe vymedzenie pravomoci, ktoré je obsiahnuté v § 6
SSP. Inak povedané, ambicia negativne vymedzit privomoc
spravanych sadov sa musi prioritne odvijat od jej pozitivneho
vyjadrenia a byt jej zrkadlovym odrazom. V kratkosti a bez
nutnosti blizsej analyzy mozno uviest, ze spravne sidy nepre-
skiimavaju (i) rozhodnutia alebo opatrenia organov verejnej
spravy, pri ktorych nedoslo k vycerpaniu riadneho opravného
prostriedku (§ 7 pism. a) SSP), (ii) organiza¢né a vnator-
né spravne akty (§ 7 pism. b) SSP), (iii) vSeobecne zavizné
pravne predpisy (§ 7 pism. ¢) SSP), (iv) stkromnopravne veci
a spory (§ 7 pism. d) SSP), (v) rozhodnutia alebo opatrenia
organov verejnej spravy predbeznej, procesnej a poriadkove;j
povahy (§ 7 pism. ¢) SSP), (vi) rozhodnutia alebo opatre-
nia organov verejnej spravy zavislé od zdravotného alebo
technického stavu (§ 7 pism. f) SSP), (vii) rozhodnutia ale-
bo opatrenia orginov verejnej spravy tykajace sa odbornej
sposobilosti (§ 7 pism. g) SSP) a (viii) spravne akty vylacené
osobitnym predpisom (§7 pism. h) SSP).

1 K stdnemu prieskumu rozhodnuti pozri napr.
ONDROVA, J. — STORCEL, J. Stdny prieskum rozhodnuti
v spravnom stdnictve. In Stat a pravo /online/. 2023. vol. 10, no.
1, s. 41-52 alebo JAKUBAC, R. Spravna zaloba a ochrana vere-
jnych subjektivnych prav. In Bratislavské pravnicke forum 2023
: garancie uplatiiovania pravneho Statu vo verejnej sprave / Vi-
era Jakusova, Simon Bleho, Veronika Tazka (zost.). Bratislava :
Pravnicka fakulta Univerzity Komenského v Bratislave, 2023, s.
34 -42.

2 BARICOVA, J. - FECIK, M. - STEVCEK, M. - FI-
LOVA, A. akol. Spravny sidny poriadok. 1. vydanie. Bratislava:
C. H. Beck, 2018, s. 120.



S odkazom na § 7 SSP je vsak nutné uviest, ze toto ustano-
venie treba nevyhnutne vykladat v spojitosti s ¢l. 46 ods. 2
Ustavy SR, podla ktorého ten, kto tvrdi, Ze bol na svojich
pravach ukriteny rozhodnutim alebo opatrenim organov ve-
rejnej spravy sa moze obritit na sud, aby preskiimal zikonnost
takéhoto rozhodnutia alebo opatrenia, ak ziakon neustanovi
inak. Z pravomoci sidu nesmie byt vSak vylacené preskima-
vanie rozhodnuti alebo opatreni tykajtce sa zakladnych prav
a sloboéd3. Negativny vipocet v stlade s ¢l. 46 ods. 2 Ustavy
SR uvedeny v § 7 SSP ma charakter vynimiek a nesmie byt
zdsadne rozsirovany.*

2) Protokol z inspekcie prace ako opatrenie organu ve-
rejnej spravy predbeznej, procesnej a poriadkovej povahy
Ako uz bolo spomenuté, § 7 pism. ¢) SSP upravuje, ze sprav-
ne sady nepreskimavaji rozhodnutia orginov verejnej spra-
Vy a opatrenia orginov verejnej spravy predbeznej, procesnej
alebo poriadkovej povahy, ak nemohli mat za nisledok ujmu
na subjektivnych pravach tcastnika konania. Jedna sa o mno-
zinu rozhodnuti orgdnov verejnej spravy alebo opatreni or-
ganov verejnej spravy, ktoré sa v sidnej praxi vyskytuja a pri
ktorych je hranica stdneho prieskumu velmi tenkd, tzn. ze
jestvuju pripady, kedy st aj rozhodnutia alebo opatrenia or-
ganov verejnej spravy predbeznej, procesnej alebo poriadko-
vej povahy preskiimatelné v spravnom stdnictve.

Na to, aby boli tieto rozhodnutia alebo opatrenia orginov
verejnej spravy predbeznej, procesnej a poriadkovej povahy
preskiimatelné v spravnom sudnictve je potrebné, aby mohli
mat za ndsledok ujmu na subjektivnych pravach acastnika ko-
nania. S poukazom na § 6 SSP a § 2 ods. 1 a 2 SSP, iba tie
rozhodnutia alebo opatrenia organov verejnej spravy, ktorych
priamym G¢inkom je legilny zdsah do privneho postavenia
jednotlivca, prostrednictvom zalozenia, zmeny alebo zruse-
nia opravnenia alebo povinnosti, alebo pripustenia moznos-
ti tohto legilneho zdsahu do jeho prav, praivom chrinenych
zdujmov alebo povinnosti, podlichaji stdnemu prieskumu
podla Spravneho stdneho poriadku, ktory md vsak charakter
subsididrnej sidnej ochrany v zmysle ¢ldnku 46 ods. 1 Ustavy
SR pre oblast rozhodovania v spravnom konani.®

Stdna judikatira sa vyvija, o tom niet pochyb, a to aj v oblasti
samotného prieskumu v spravnom sitdnom konani. V posled-
nom obdobi presla vivojom (dotvorenim) aj judikattra tyka-
juca sa spravncho stidneho prieskumu protokolov z in$pekcie
prace.® Velky sendt Najvyssicho spriavncho stdu v uzneseni
sp. zn. 19SVs/2 /2022 zo dna 04.12.2023 vyslovil pravou
vetu v zneni: ,opatrenie inspektora price obsiahnuté v pro-
tokole z inspekcie prace, ktorym sa kontrolovanému subjektu
podla § 12 ods. 2 pism. b) zikona ¢. 125/2006 Z. z. o in-
$pekcii prace v zneni t¢innom do 20. jala 2020 ukladd ,,od-
stranit zistené nedostatky“ nie je sposobilé zasiahnut do prav,
povinnosti alebo opravnenych zaujmov, a tym menej do sub-
jektivneho prava kontrolovaného, a preto je jeho prieskum v

3 K tomu pozri HODAS, M. Historicky vyvoj ludskych
prav a ustavného Stdatu (a niektoré sucasné vyzvy). Bratislava :
Historia l'udskych prav, o. z., 2016, 429 s.

4 K tomu pozri napriklad uznesenie Najvyssieho

spravneho sudu Slovenskej republiky sp. zn. 1Svk/65/2022 zo
dna 21.07.2023.

5 K tomu pozri napriklad uznesenie NajvysSicho sudu
Slovenskej republiky sp. zn. 557k/5/2019 zo dna 29.01.2020.
6 K tomu pozri aj RYBNIKAR, S. Spravny stdny prie-

skum protokolov inSpekcie prace. In Budicnost prava — pra-
vo budicnosti 2. vyd. — Bratislava (Slovensko) : Paneurdpska
vysoka $kola. Fakulta prava, 2022. — ISBN 978-80-8275-000-6,
s. 511-528.

spravnom sudnictve vylaceny na zdklade § 7 ods. 1 pism. ¢)
Spravneho stdneho poriadku. Spravny sad vSak musi v me-
dziach zalobnych bodov skiimat, ¢i osobitosti konkrétnej veci
neopodstatniuju ziver, ze aj takéto opatrenie uklada kontro-
lovanému konkrétne povinnosti, ktoré takyto zasah predsta-
vuji.“ Rozhodnutim velkého sendtu Najvyssicho sprivneho
stdu Slovenskej republiky tak nastal zrejmy judikattrny po-
sun vo vztahu k spravnemu sadnemu prieskumu protokolom
z in$pekcie price.

K vyssie uvedenej pravnej vete velky senat Najvyssicho sprav-
ncho stdu Slovenskej republiky dospel z dévodu, ze opat-
renia na nipravu zistenych nedostatkov, ktoré moze ulozit
in$pektor price na ziklade vysledkov inspekcie price podla
§ 12 ods. 2 pism. b) zdkona ¢. 125/2006 Z. z. o inspekcii
price a o zmene a doplneni zdkona ¢. 82,/2005 Z. z. o nele-
galnej praci a nelegilnom zamestnivani a o zmene a doplneni
niektorych zdkonov v zneni neskorsich predpisov (dalej len
»Zakon o inspekcii prace®) st stiéastou protokolu z inspekcie
prace. Neukladaji sa vsak vo forme rozhodnutia, na ktoré
by sa vztahoval procesny postup podla Spravneho poriadku
a ktoré by nadobudalo pravoplatnost alebo vykonatelnost.
Inspektor price nema na presadenie tychto opatreni ziadne
prostriedky bezprostredného donttenia (vykon rozhodnutia,
exekiciu). V protokole in$pektor podla § 14 ods. 1 Zakona

o inspekcii price uvedie zistené porusenia predpisov a zaviz-
kov vyplyvajacich z kolektivnych zmlav a opatrenim podla §
12 ods. 2 pism. b) Zakona o in$pekcii price zaviaze kontro-
lovaného, aby ich odstranil v pripadne urcenej lehote. Pokial
z protokolu nevyplyvaja ziadne konkrétne povinnosti, ktoré
mé kontrolovany subjekt splnit, potom je obsahom v$eobec-
ne formulovanych opatreni len upozornenie dodrziavat pri
¢innosti tie pravne predpisy a zavizky, ktoré kontrolovanému
subjektu uz beztak vyplyvaji z pravnych predpisov, pripadne
kolektivnych zmlav. Protokol a tam uvedené opatrenie tak
predstavujt jeden z podkladov, z ktorého moéze inspektorit
prace vychddzat pri ukladani pokuty podla § 19 ods. 2 Zi-
kona o in$pekcii prace, samy osebe vsak spravidla nepredsta-
vuji akty, ktoré by priamo zasahovali do priva, povinnosti
alebo pravom chrineného zaujmu v zmysle § 3 ods. 1 pism.
¢) SSP. Opatrenie podla § 12 ods. 2 pism. b) Zakona o in-
$pekcii prace uvedené v protokole z inspekcie price, ktorym
sa kontrolovanému subjektu iba formalne uklada ,,odstranit
zistené nedostatky“, bez toho, Ze by sa tym menilo jeho prav-
ne postavenie, nie je sposobilé zasiahnut do prav, povinnosti
alebo opravnenych zdujmov, a tym menej do subjektivneho
prava kontrolovaného. Takéto véeobecné opatrenie totiz ne-
odoberi kontrolovanému ziadne privo, nezuzuje jeho rozsah
ani spdsob jeho vykonu.

Velky senat Najvyssicho spravneho sudu Slovenskej republiky
vsak sti¢asne uviedol, Ze z ustanovenia § 7 pism. ¢) SSP z4-



roven vyplyva, ze a priori nie je mozné vylacit, ze prieskum
opatreni ulozenych v protokole bude za urcitych okolnosti
pripustny. Formulicia citovaného ustanovenia ,,nemohli mat
za nasledok® (a nie ,nemali za nasledok*) totiz napoveda, ze
len opatrenia predbeznej, procesnej alebo poriadkovej pova-
hy, ktoré st celkom jasne nespodsobilé zasiahnut do akéhokol-
vek subjektivneho prava, st vylucené zo sidneho prieskumu
podla § 7 pism. ¢) SSP. Naopak, ak takéto rozhodnutie alebo
opatrenic je svojim obsahom, teda tym, ¢o ukladd alebo za-
kazuje, objektivne spdsobilé do takého priva (pripadne po-
vinnosti alebo pravneho zaujmu) zasiahnut, potom jeho pre-
skiimanie spravnymi stdmi nemodze byt objektivne vylacené
podla § 7 pism. ¢) SSP. Z uvedeného vyplyva, ze navonok
vSeobecne formulovand povinnost ,odstrdnit zistené nedo-
statky“ moze pre konkrétneho zamestnavatela znamenat ulo-
zenie povinnosti konat celkom konkrétnym spésobom, ktory
moze znamenat celkom konkrétny zisah do jeho prév, povin-
nosti alebo praivom chrinenych zidujmov. Vyhodnotenie, ¢i na
podklade zalobnych bodov ide o takyto osobitny pripad, je
v kazdom jednotlivom pripade vecou spravneho stdu, ktory
skiima procesné podmienky (§ 97 SSP) a medzi nimi aj pri-
pustnost predmetu prieskumu v zmysle § 7 pism. ¢) v spojeni
s § 98 ods. 1 pism. g) SSP.”

w:-_;_if’],f"#"

Na podklade uznesenia Velkého sendtu Najvyssicho spravne-
ho sadu Slovenskej republiky a nislednych rozhodnuti ka-
sa¢ného sidu mozno badat zmenu rozhodovacej praxe aj vo
vztahu k rozhodovaniu jednotlivych spravnych sadov. Vybe-
rom mozno poukdzat na Spravny sad v Bratislave, ktory na-
priklad v uzneseni sp. zn. 2S/35,/2023 zo dna 07.06.2024
pristapil k odmietnutiu zZaloby, ktorou sa zalobca domdhal
spravncho stdneho prieskumu protokolu z in$pekceie prace.
Spravny sad dospel k zdveru, Ze zo zaloby a administrativ-
ncho spisu zistil, ze zalobou bol napadnuty protokol o in-
$pekcii price a dodatok ¢. 1 k protokolu o inspekcii prace.
V protokole a v dodatku ¢. 1 boli uvedené vysledky in$pekcie
priace v podobe zistenych nedostatkov (o absencii poucenia
zamestnanca, o zaradeni zamestnancov na vykon price, ktord
nezodpovedala vysledkom postidenia ich zdravotnej sposo-
bilosti, a 0 nezabezpeceni vykonania lekdrskej preventivnej
prehliadky tychto zamestnancov v pravidelnych intervaloch),
a v zavere bolo v stlade s § 12 ods. 2 pism. b) a ods. 3 Za-
kona o in$pekcii price Zalobcovi nariadené odstranit zistené
nedostatky a v zmysle § 14 ods. 2 Zikona o inspekcii price
ulozend zalobcovi povinnost prijat opatrenia na odstranenie
zistenych poruseni predpisov a ich pric¢in, a dorudit zalova-
nému pisomna spravu o sposobe splnenia danych opatreni.
V napadnutom protokole boli teda kon$tatované zistené ne-
dostatky a zalobcovi bolo formdlne nariadené odstranenie
zistenych nedostatkov a prijatie opatreni na odstrianenie zis-
tenych poruseni predpisov a ich pri¢in, a notifikovanie o tom

7 Obdobne napriklad aj uznesenie Najvyssieho spravne-
ho sudu Slovenskej republiky sp. zn. 6Ssk/11/2021 zo dna
28.03.2024.
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zalovaného. Spriavny std mal za to, Ze ide o vseobecny sthrn
zisteni z kontroly s formalnym ulozenim opatreni zalobcovi
na ich odstrinenie a odstranenie ich pri¢in s tym, ze zalobco-
vi neboli ulozené ziadne iné konkrétne povinnosti ¢i zikazy
podla § 12 ods. 2 pism. a) alebo ¢) az k) Ziakona o in$pekcii
price. Spriavny std v tomto pripade skimal aj to, ¢i nejde
o uloZenie povinnosti konat konkrétnym sposobom, ktory
by mohol znamenat konkrétny zisah do prav, privom chra-
nenych zdujmov alebo povinnosti zalobcu, a dospel k zédveru,
ze o takéto ulozenie povinnosti nejde vychddzajic z obsahu
napadnutého protokolu a ulozenych opatreni a ticto pred-
stavuji tzv. formalne ulozenie odstrinenia zistenych nedo-
statkov. Spravny std na zdklade vyssiec uvedenych skutoc¢nosti
konstatoval, ze neboli naplnené podmienky na preskimanie
protokolu v zneni dodatku ¢. 1 v rimci spravneho sadnictva
a s poukazom na § 7 pism. ¢) SSP v nadviznosti na § 98 ods.
1 pism. g) SSP zalobu odmietol ako nepripustnu.

Obdobne ako v rozhodovani Sprivneho stdu v Bratislave,
mozno badat posun aj v rozhodovani Spravneho stidu v Ban-
skej Bystrici, ktory uviedol, Ze v stlade s odévodnenim uzne-
senia velkého senatu sa opatrenia v protokole nedaja nitene
vynutit prostrednictvom vykonu rozhodnutia alebo exeka-
cie. Preto ani pri pripadnom nedodrzani opatreni ulozenych
v protokole zalobcom nemoéze zalovany bez dalSicho zasiah-
nut do prav zalobcu. Zalovany méze v stlade so Zikonom
o inSpekcii price zasiahnut do prav zalobcu pri konstatovani
nelegilneho zamestndvania jedine ulozenim pokuty v samo-
statnom spravnom konani podla Spravneho poriadku v zmys-
le § 19 Zikona o inspekcii price. Protokol predstavuje len
jeden z podkladov pre toto konanie a v nom urobeny ziver
moze byt prehodnoteny, ¢i Gplne vyvrateny dalsim dokazova-
nim alebo pravnou argumenticiou. Rozhodnutie o pokute je
samostatnym spravnym aktom preskimatelnym v sprivhom
stdnictve, pricom v rimci tohto rozhodnutia (a aj v rimci
jeho stdneho prieskumu) moze byt skiimané, ¢i zalobea uve-
dené osoby skutocne nelegilne zamestnaval, pretoze v kona-
ni o ulozeni pokuty musi byt preukizany samotny skutkovy
dej. Zéavery z protokolu o poruseni zikazu nelegilneho za-
mestndvania nie st pre zalovaného zavizné v tom zmysle,
ze by ich musel prevziat do rozhodnutia o ulozeni pokuty.
Tiez sa nemeni pravny vztah medzi zalobcom a dotknutymi
fyzickymi osobami (ktoré mal nelegilne zamestnavat), pre-
toze vydanim protokolu sa medzi nimi nezakladd pracovno-
pravny vztah. Aby mohlo dojst k zmene privncho postave-
nia, museli by sa dotknuté osoby domahat svojich prav podla
Zikonnika price na civilnom stde (napr. urcenia, ze medzi
nimi a zalobcom vznikol pracovny pomer alebo iny obdobny
vztah). Protokol je v tomto pripade len aktom predbeznej,
resp. procesnej povahy, ktorym bez ndsledného rozhodnutia
(¢i uz civilného sadu alebo spriavneho orginu o ulozeni sank-
cie) nemoze dojst k zdsahu do priv zalobcu, pretoze sa jeho
vydanim nemeni priavne postavenie zalobcu. Pripustenie sad-
neho prieskumu protokolu z inspekcie price v tomto pripade
by za sGcasnej (nespornej) pripustnosti sidneho prieskumu
nédsledného rozhodnutia o ulozeni sankcie podfa § 19 Za-
kona o in$pekcii price mohlo viest k absurdnym ziverom.
Pokial by std napr. vyslovil nezdkonnost protokolu z dévo-
du, ze nelegilne zamestnivanie nebolo preukizané, iny sendt
spravneho stdu by v ramci preskimavania samotného roz-
hodnutia o ulozeni pokuty mohol dospiet k opa¢nému zive-
ru (ze k nelegdlnemu zamestnivaniu doslo), pricom formalne
nie je viazany rozhodnutim o preskiimani protokolu (§ 131
a contrario SSP). Obdobne by tomu bolo v opa¢nom pripa-
de, pokial by spravny sud preskiimavajtci protokol zamietol
zalobu so skonstatovanim, ze inSpektorit prace riadne zistil
skutkovy stav a dospel k spravnemu pravnemu zédveru, ze za-
lobca porusil zikaz nelegilneho zamestndvania. Ani v tom-
to pripade by takymto rozhodnutim formalne nebol viazany



spravny sad pri preskiimavani ndsledného rozhodnutia o ulo-
zeni sankcie a mohol by vyslovit, Ze k nelegilnemu zamest-
ndvaniu nedoslo. Je zjavné, Ze nebolo tmyslom zikonodarcu
pripustit takyto dvojity sadny prieskum réznych spravnych
aktov zalozenych na prakticky rovnakom skutkovom a prav-
nom zaklade. Sposobilym predmetom stdneho prieskumu
moze byt len rozhodnutie o ulozeni pokuty, v rimci ktorého
je mozné posudit vsetky skutkové a privne ndmietky, ktoré
zalobca vzniesol.?

Posledne, zmenu v pristupe k sidnemu prieskumu protokolu
z in$pekcie price mozno badat aj v rozhodovan{ Spravneho
sadu v Kosiciach, ktory konstatoval, ze zavery zistenia in-
$pektoritu o poruseni pravnych predpisov — zikazu nelegil-
neho zamestndvania sami osebe nezakladaji moznost zdsahu
do subjektivnych prav kontrolovaného subjektu, pretoze zak-
ladnym predpokladom ulozenia sankcie (§ 19 ods. 2 Zikona
o in$pekcii price) vzdy zostiva to, aby v protokole zisteny
nedostatok skuto¢ne existoval, a aby predstavoval porusenie
pravneho predpisu alebo kolektivnej zmluvy, resp. porusenie
zakazu nelegalneho zamestnavania. Teda takéto zistenia tvo-
ria len podkladovy material pre rozhodovanie o deliktualne;j
zodpovednosti zalobcu v konani o ulozenie pokuty, ktorym
vsak nie je konajici orgin viazany, ale md pravo aj povin-
nost sam zistit skutkovy stav vratane vyhodnotenia spravnosti
a zakonnosti podkladového dokazného materidlu obsiahnu-
tého v protokole a zikonnosti jeho ziskania, a to aj ¢o do
zalobcom namietaného porusenia procesného postupu pri
prerokovani dodatku k protokolu s tvrdenym dosahom na
samotnu zikonnost protokolu.’

3) Ziaverom

Ako samotna spolocnost, tak aj judikatira sa neustile vyvija
a meni. Je preto doélezité, aby si adresati prava, ako aj orginy
verejnej spravy vsimali, ¢i v urcitych pravnych problémoch
doslo k zmene judikattry, alebo len k jej potvrdeniu. Pre ad-
resitov prava je dolezité sledovat zmenu judikatary z dovo-
du, aby vedeli, ¢i je mozné, aby prostrednictvom spriavneho
stdneho prieskumu dosiahli ochranu svojich prav. Pre orginy
verejnej spravy je na druhej strane potrebné sledovat zmenu
judikatiru z dovodu ich postavenia - orgin verejnej spravy
nemoze vodi adresitom pouzit ako zdklad pre svoju vlast-
na Gvahu, ktory nemd ziaden relevantny podklad, a preto je
potrebné, a to aj s odkazom na dodrzanie priavnej istoty, aby
organy verejnej spravy dodrziavali svoje kompetencie, a to aj
s odkazom na vyvoj judikattry.'

8 Uznesenie Spravneho sudu v Banskej Bystrici sp. zn.
TN-11S/69/2022 zo dita 29.05.2024.

9 Uznesenie Spravneho sudu v Banskej Bystrici sp. zn.
KE-7S/196/2020 zo dna 16.07.2024.

10 HODAS, M. — STORCEL, J. Ustavnopravne aspekty
transferového oceniovania. In Prdvo a bezpecnost. 2023, roc.
2023, ¢. 2, 5. 28.
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Vo vztahu k spravnym sttdom je vsak potrebné uviest, ze tie-
to maj ,,v ndplni prace* sledovat aktudlnu judikatiru kasac-
ného stdu a od nej odvijat nasledne aj svoju rozhodovaciu
prax. Sacasne je potrebné uviest, ze pri skimani podmienok
spravneho sadneho konania, medzi ktoré nepochybne patri
aj existencia predmetu stdneho prieskumu, je potrebné, aby
spravne sudy velmi obozretne skimali, ¢i v tom-ktorom pri-
pade st naplnené podmienky § 7 SSP, s prihliadnutim na ten-
to prispevok § 7 pism. e) SSP. Je potrebné precizne skiimat,
¢ to-ktoré napadnuté rozhodnutie orginu verejnej spravy
alebo opatrenie orgdnu verejnej spravy je sposobilym pred-
metnom spravneho stdneho prieskumu - predmetom sprav-
ncho stdneho prieskumu musi byt pravoplatné rozhodnutie
/ opatrenie ako vysledok urcit¢ho postupu spravneho orgd-
nu. Dal$ou podmienkou je, ze fyzickd osoba alebo pravnicka
osoba musi tvrdit (procesne), ze bola ukratena na svojich pra-
vach. Stdna prax trvd na tom, ze k ukriteniu musi dojst na
subjektivnych privach zalobcu. Pojem ,,na svojich pravach“
treba vysvetlovat restriktivne. Musi is o priva, a nie o zduj-
my alebo opriavnené zdujmy a musi ist o konkrétne ulozent
a vynatitelnt povinnost, a nie o vseobecne konstatovani po-
vinnost, ktorej nasledok vsak nie je vynutitelny. V case, kedy
organy verejnej spravy vydavaji mnozstvo rozhodnuti alebo
opatreni organov verejnej spravy, je tak na pleciach spravnych
stdov zodpovedna a niro¢na tloha k tomu, aby vzdy v kaz-
dom jednom individualnom pripade vyhodnotili, ¢i dochddza
ku konkrétnemu zasahu do prdv zalobcu tak, aby nedoslo
k odopretiu spravodlivosti daného zalobcu.
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Introduction

The development of the internal market can be boldly called
one of the main and greatest achievements of the Europe-
an Union. The opportunities afforded by the single market
brought tremendous benefits for both the European citizens
and undertakings. Since its creation in 1993, the internal
market became a catalyst for elaboration of trade with no
barriers and obstacles, for a more competitive economy, for
making cross-border business, for new job opportunities for
millions of people all over the EU. It allows goods, services
and money to move around almost as freely as within one
country. The single market sets common values and stan-
dards requiring everyone to play by the same rules and ensur-
ing that the products and services produced and sold across
the EU are safe and meet agreed performance requirements,
that companies respect rules on labour and environmental
protection. Although the main idea and reason for the cre-
ation of such a project as the EU was the economic ground,
the development of a single market and ensuring economic
freedoms, meanwhile, the European Union is committed to
protecting fundamental human rights. At some point, these
two interests collided with each other. Perhaps such a situa-
tion was only a matter of time.

The purpose of this essay is to examine the position of the
Court of Justice of the European Union in relation to hu-
man rights in the EU, focusing in more detail on cases in
which the EU Court was faced with a choice of which to
give preference to the internal market freedoms or funda-
mental human rights.

Human rights in the EU legislative body

The EU Charter of Fundamental Rights and the general
principles of EU law rank alongside Treaty provisions as pri-
mary norms of EU law. Despite the initial concept of creating
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an economic union and adherence to the idea of integration
between the member states without any obstacles, nowadays
the European Union loudly declares its commitment to the
protection of fundamental human rights. Protection and
promotion of human rights is one of the EU’s priorities.

The body of primary EU law refers to protection of funda-
mental rights. One after another, article 2 of the Treaty on
European Union declares that the Union is founded on the
values of respect for human dignity, freedom, democracy,
equality, the rule of law and respect for human rights, in-
cluding the rights of persons belonging to minorities. Fur-
thermore, it is crucial to stop at article 6 TEU. In the very
first paragraph of which it is prescribed that the Charter of
Fundamental Rights of the European Union has the same
legal value as the Treaties. In more detail the Charter will
be described below. From the second paragraph of article 6
TEU it is apparent that the Union undertakes an obligation
to accede to the European Convention for the Protection of
Human Rights and Fundamental Freedoms. Finally, under
the third paragraph, fundamental rights shall constitute gen-
eral principles of the Union’s law.

As for the Treaty on Functioning of the EU, it also contains
highly important provisions in the field of human rights.
For example, Article 8 guarantees the principle of equality.
Articles 10, 15, 16, as well as the provisions of Part Two
“Non-discrimination and citizenship of the Union”, part
three “Internal policy and activities of the Union” enshrine a
number of fundamental rights (for example, the right to per-
sonal data protection, freedom of movement of employees,
the principle of equality of women and men in matters of
remuneration, etc.). In addition, the TFEU includes guar-
antees for the protection of human rights from the actions
of EU institutions and bodies (for example, claims to the EU
Court, complaints to the Ombudsman).

Back to the Charter, article 6 of the TEU is particularly im-
portant in terms of the role of the Charter of Fundamental
Rights for the EU legal order. In 2000, the EU Charter was
adopted which includes a list of rights formulated on the
basis of common traditions and international obligations for
member States, TEU and other EU treaties, ECHR, social
charters adopted by the EU and the Council of Europe, as
well as the practice of the EU Court of Justice and the Euro-
pean Court of Human Rights. Initially, the Charter was not
legally binding and was in fact a declaration. The question of
the legal force of the Charter caused lively discussions at that
time. A turning point in the Charter’s fate can be considered
the adoption and entry into force in 2009 of the Lisbon



Treaty, which made the Charter legally binding. As already
mentioned above, article 6 of the TEU provides for equal le-
gal force of the Charter and the founding treaties of the EU.

The Court of Justice of the European Union has a great
importance in the development of human rights jurispru-
dence. In its early years the ECJ refused to consider cases
based on infringement of fundamental rights. However, lat-
er the Court changed its approach concerning fundamental
human rights protection starting to actively put into practice
its doctrines of supremacy and direct effect of EU law which
were created in the decisions in the cases of Van Gend en
Loos and Costa v. Enel.!

As noted by the former President of the Court of Justice of
the EU V. Skouris, ‘at the very beginning of the develop-
ment of its practice, the EU Court realized that the doctrines
of the supremacy and direct effect of EU law, proclaimed in
carlier decisions, will not be able to hold without their addi-
tion to the system of judicial control over violations of fun-
damental human rights.’> The case law of the ECJ dealing
with human rights matters continues to grow exponentially,
and covers a wide spectrum of different human rights issues.?
Further some significant cases will be considered regarding
this sensitive field.

Case law analysis

Before discussing and analyzing certain cases it is worthy to
remember the meaning of the term internal market freedoms.
As stated in article 26 (2) of TFEU, the internal market is
an area without internal frontiers in which the free move-
ment of goods, persons, services and capital is ensured. The
founding treaties of the EU prescribe to the Member States
not to take any measures that could directly or indirectly re-
strict these freedoms. At the same time, the Member States
can still circumvent this prohibition and restrict or even pro-
hibit these freedoms by their actions, if the adoption of such

1 Case 26/62 Van Gend en Loos v Nederlandse Adminis-
tratie der Belastingen ECR [1963]; Case 6,/64 Flamingo Costa v.
ENEL [1964] ECR 586.

2 Skouris V. “Fundamental Rights and Fundamental Free-
doms: The Challenge of Striking a Delicate Balance” (2006) Euro-
pean Business Law Review., 2006, Vol. 17, P. 232.

3 P. Craig — G. de Buarca, EU law: Text, cases and materials,
OUP, Oxford, 2015,
D. 427.
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measures is justified for reasons of public morality, public or-
der or public safety, and also meets the requirements of the
principle of proportionality. This means that the restriction
of the fundamental freedoms of the single market will only
be considered permissible if it is taken for the sake of prevail-
ing public interests, is suitable for achieving the stated goal
and does not go beyond what is necessary for it.

One of the first cases of the Court where internal market
freedoms and fundamental human rights confronted was
the case of Schmidberger.* The German company ‘Schmid-
berger’ appealed to the Austrian court with a claim against
the Austrian government requiring compensation for loss-
es incurred as a result of the complete closure of the Bren-
ner motorway in May 1998 for 30 hours, which was the
main transport route for transporting goods from Germany
to Italy. This closure of the motorway was the result of a
demonstration organized to draw attention to issues of hu-
man health and the environment, which were under threat
due to the increasing flow of vehicles. The main activity of
‘Schmidberger’ was the transport of timber from Germany
to Italy and steel from Italy to Germany, and its vehicles usu-
ally used the Brenner motorway for that purpose.

According to the plaintift, the Austrian Government, by al-
lowing the demonstration and not prohibiting the closure of
the motorway, thereby violated its obligations under Article
28 of the TEC (now Article 34 TFEU), limiting the freedom
of movement of goods between EU Member States. Based
on this, the ‘Schmidberger’ demanded ATS 140,000 from
the Austrian Government which arose due to the downtime
of vehicles with cargo.

The Austrian Court appealed to the EU Court in a prelimi-
nary procedure with a request to clarify whether the principle
of freedom of movement of goods requires a Member State
to keep open the main transit routes and to what extent this
obligation takes precedence over such fundamental rights as
freedom of expression and freedom of assembly, guaranteed,
among others, by Article 10 and Article 11 of the European
Convention for the Protection of Human Rights and Fun-
damental Freedoms (‘ECHR’).

The EC]J, looking for a fair decision, referred to the case
of Commission

v. France® (known as “Spanish strawberry case”), and it ap-
pears that it is relevant to take a look at this decision as well.
In this case, the EU Court considered the long-term active
opposition by organized groups of French farmers to access
to the French market of vegetables and fruits from other EU
countries (Spain, Belgium, Italy, Denmark). This opposition
to the access to the market of cheaper products from other
EU countries consisted in rather violent actions. The EU
Court found that the measures taken by the French Gov-
ernment were obviously inadequate in order to ensure the
freedom of movement of goods in this market by preventing
acts of violence by third parties. In the future, by its deci-
sions, the EU Court once again confirmed that obstacles
and restrictions to the freedom of movement of goods can
be caused not only by the actions of the state, but also by
third parties, to which the EU Court attributed public orga-
nizations, trade unions, and even sports federations.

4 Case C-112/00 Eugen Schmidberger, Internationale
Transporte und Planziige v Austria [2003] ECR I-5.

5 Case C-265/95 Commission v France [1997] ECR
1-6959.



Back to the Schmidberger case, the EU Court stated that
Article 28 of the Treaty (Article 34 TFEU) not only pro-
hibits a State from taking measures that create restrictions
on trade between member States, but should also be ap-
plied when a Member State abstains from adopting the mea-
sures required in order to deal with obstacles to the free
movement of goods which are not caused by the State. Fur-
ther, the Court recognized that the refusal of the Austrian
Government to prohibit the demonstration, as a result of
which the motorway was completely closed for more than
30 hours, is a measure equivalent to a quantitative restric-
tion on the internal freedoms, and is incompatible with the
Community law obligations, unless that failure to ban can be
objectively justified.

Moreover, the Court stated again that fundamental rights
constitute an integral part of the general principles of law
the observance of which the Court ensures and emphasized
a special significance of the ECHR in that respect. On that
basis the Court made an important conclusion about inter-
action of fundamental rights and  internal freedoms. Ac-
cording to the Court, the protection of fundamental
rights is a legitimate interest which, in principle, justifies a
restriction of the obligations imposed by EU law, even under
a fundamental freedom guaranteed by the Treaty such as
the free movement of goods. Nevertheless, the EC]J further
pointed out that neither the freedom of expression nor the
freedom of assembly are absolute rights but must be viewed
in relation to its social purpose and may be restricted, pro-
vided that the restrictions in fact correspond to objectives
of general interest and do not, taking account of the aim
of the restrictions, constitute disproportionate and unac-
ceptable interference, impairing the very substance of the
rights guaranteed. Based on this, the Court concluded that
the interests involved must be weighed having regard to all
the circumstances of the case in order to determine whether
a fair balance was found between market freedoms and fun-
damental rights.

Also it is mentioned in the decision that the Austrian court
was entitled to consider that an outright ban on the demon-
stration would have constituted unacceptable interference
with the fundamental rights of the demonstrators to gather
and express their opinion peacefully in public. Consequent-
ly, the national authorities were reasonably entitled, having
regard to the wide discretion which must be accorded to
them in the matter, to consider that the legitimate aim of
that demonstration could not be achieved by less restrictive
measures. In this way, refusal of the Austrian authorities to
ban a demonstration is not an infringement of provisions of

the Treaty.

The important point to note is the wide measure of discre-
tion enjoyed by national Governments. The Court did not
say that it considered the closure of the motorway to be
justified, but rather that the decision of the national Govern-
ment fell within the latter’s area of discretion.®

Another substantial case concerning these two interests is
‘Omega’” concerned the free movement of services but re-
veals a similar acceptance of the State’s ‘margin of discretion’

6 Hartley, T C.,The Foundations of European Union Law’,
Oxford, 2010, P.157.
7 Case C-36/02 Omega Spiclhallen—und Automatenauf-
stellungs—GmbH v Oberbiirgermeisterin der Bundesstadt Bonn
[2004] ECR I-9609.

in circumstances where fundamental rights to trade clash
with fundamental rights of different type, recognized by EU
law and embedded within national trade-restrictive rules, in
this case, respect for human dignity.®

The German company ‘Omega’ offered a laserdrom game
which simulated homicide. German authorities prohibited
operation of the laserdrom on the basis that it was estimated
as a danger to public order, due to the fact that the simula-
tion of murder of people did not correspond to public val-
ues and jeopardized protection of human dignity under the
German Constitution. Omega claimed that the decision of
German police violated Article 49 of the TEC (now Article
56 TFEU), which ensures the freedom to provide services.
The argument of Omega was that the supplier of the equip-
ment and the owner of the rights to the game was a British
company that legally promoted this game in the UK and
other EU countries.
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The German court referred for a preliminary ruling with a
request to clarify whether the ban of economic activity on
the basis of fundamental rights, particularly the right to hu-
man dignity, enshrined in the national constitution is com-
patible with EU law.

First, the Court admitted that banning Omega from exploit-
ing the game does violate the freedom to provide services
proclaimed in the Treaty. This conclusion was made by the
EU Court taking into account the fact that the game itself
was acquired in the UK and the rights to it were transferred
to the applicant on the basis of a franchise agreement.

Assessing the legality of the ban of the game by the Bonn
police the Court stated that EU law allows restrictions jus-
tified for reasons of public policy, public security or public
health; and in this case the Bonn police in adopting the pro-
hibition order proclaimed that the laserdrom game consti-
tutes a danger to public policy.

The Court confirmed that the EU legal order undeniably
strives to ensure respect for human dignity as a general prin-
ciple of law and that the objective of protecting human dig-
nity is, undoubtedly, compatible with EU law. Then the EC]J
referred to the formula developed in the Schmidberger case
stating that the protection of fundamental rights is a legiti-

8 Weatherill, S., ‘Cases and materials on EU law’, Oxford,
2014, D.347.



mate interest which, in principle, justifies a restriction of the
obligations imposed by EU law, even under a fundamental
freedom guaranteed by the Treaty such as the freedom to
provide services.

The court concluded that the prohibition on the commer-
cial exploitation of games involving the simulation of ho-
micide corresponds to the level of protection of human
dignity guaranteed by the German constitution. Thus, in
such circumstances, the police order cannot be regarded as
a measure unjustifiably undermining the freedom to provide
services.

The ECJ upheld the German ban but, while holding that
human dignity was also respected by EU law, stated that
this outcome did not depend upon ‘a conception shared by
all member States as regards the precise way in which the
fundamental right or legitimate interest in question is to be
protected’’

Another crucial case in the development of fundamental pro-
tection rights is Viking where free movement of services and
labour rights confronted each other.!® The EU Court con-
sidered a request from an English court regarding a dispute
between the International Transport Workers’ Federation
and the Finnish Seamen’s Union, on the one hand, and the
Finnish company “Viking Line’, on the other. Viking Line
was one of the largest ferry operators in the EU, offering
cruises on the Tallinn—Helsinki route. Since the ferry was
registered under the flag of Finland, the company was forced
to pay the crew a fee at the level stipulated by the legislation
and collective agreements of Finland. Due to these circum-
stances, the company, being in conditions of fierce competi-
tion with ferries from Estonia, which paid their crews much
less, suffered serious losses. The company planned to re-reg-
ister the vessel in Estonia or Norway. However, this decision
was negatively perceived by the Finnish Seamen’s Union. In
turn, the Finnish sailors were supported by the International
Transport Workers’ Federation, which sent a letter to all its
national branches, in which it was strongly ordered, out of
solidarity and under threat of sanctions, to refrain from any
negotiations with ‘Viking Line” on concluding a new collec-
tive agreement. Feeling such support, the Finnish Seamen’s
Union sent the company a notice of strikes, demanding not
only to abandon plans to re-register the vessel, but also to
increase the crew of ‘Rosella’ by another 8 people.

The dispute also reveals a tension within the EU between
some newer Member States eager to exploit their compara-
tive advantage in the shape of lower costs and other Member
States with relatively high levels of protection for workers.!!

Viking Line appealed to the Commercial Court of Great
Britain, asking the court to recognize the actions of the Fed-
eration and the FSU contrary to Article 43 of the EC Treaty
(now article 49 TFEU), and to order the ITWF to withdraw
the circular, and the FSU not to obstruct the exercise by
Viking Line of its rights granted to it by the Treaty. The

9 R. Schiitze & T. Tridimas (Eds.), Oxford Principles of Eu-
ropean Union Law. Volume I: The European Union Legal Order,
2018, P412.

10 Case C-438,/05 International Transport Workers’ Feder-
ation, Finnish Seamen’s Union v Viking Line ABP, OU Viking Line
Eesti, Viking, 11 December 2007.

11 Weatherill, S., ‘Cases and materials on EU law’, Oxford,
2014, P.399.
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court granted the claim. The I'TWEF and ESU brought an
appeal against that decision arguing that the right to collec-
tive actions to preserve jobs, including the right to strike,
are concerned to be fundamental human rights. Taking into
account the complexity of the issue, the English court ap-
pealed to the ECJ for a preliminary ruling,.

The Court, firstly, recalled that the right to take collective
action, including the right to strike, is recognised by var-
ious international instruments and instruments of the EU
level, such as the European Social Charter and Convention
No 87 concerning Freedom of Association and Protection
of the Right to Organise, the Community Charter of the
Fundamental Social Rights of Workers and the Charter of
Fundamental Rights of the European Union.

Further, the ECJ stated that the right to take collective ac-
tion, including the right to strike, is a fundamental right
which forms an integral part of the general principles of
Community law the observance of which the Court ensures,
nonetheless, the exercise of that right may be restricted.

%

As the Court has already pointed out in Schmidberger and
Omega, the exercise of the fundamental rights at issue, that
is, freedom of expression and freedom of assembly and re-
spect for human dignity, respectively, does not fall outside
the scope of the provisions of the Treaty and considered
that such exercise must be reconciled with the requirements
relating to rights protected under the Treaty and in accor-
dance with the principle of proportionality.

As indicated in the decision, the Article 43 of TEC (article
49 TFEU) shall be interpreted as meaning that collective
action initiated by a trade union or a group of trade unions
against an undertaking in order to induce that undertaking
to enter into a collective agreement, the terms of which are
liable to deter it from exercising freedom of establishment,
is not excluded from the scope of that article.

It is clear from the abovementioned case ‘Commission v
France’” and ‘Schmidberger’ regarding the free movement of
goods that restrictions may be the result of actions by indi-
viduals or groups of such individuals rather than caused by
the State. Thus, collective actions of ITWF and FSU shall be
qualified as a restriction on freedom of establishment within
the meaning of Article 43 TEC (article 49 TFEU).



Afterwards, the Court repeated that a restriction on free-
dom of establishment can be accepted only if it pursues a
legitimate aim compatible with the Treaty and is justified by
overriding reasons of public interest but even if that were
the case, it would still have to be suitable for securing the
attainment of the objective pursued and must not go beyond
what is necessary in order to attain it.

The right to take collective action for the protection of
workers is a legitimate interest which, in principle, justifies a
restriction of one of the fundamental freedoms guaranteed
by the and that the protection of workers is one of the over-
riding reasons of public interest recognised by the Court.
Another similar case, ‘Laval’, was referred to ECJ which re-
viewed under the accelerated procedure. ‘Laval’, a company
registered in Latvia, was engaged in the construction busi-
ness in Sweden through its subsidiary, to which it provided
workers from Latvia. Latvia had already become a member
of the EU by that time, so there were no immigration restric-
tions for this business. The cost of labor in the Baltic coun-
tries was significantly lower than in Sweden, which made the
offer from Laval very attractive to customers, and its business
more profitable. Such a situation was not accepted by the
Swedish trade union which demanded Laval to conclude a
collective agreement with Swedish workers, despite the fact
that the company had already concluded such an agreement
with the Latvian trade union. Another requirement was to
increase the salary of the Latvian builders to the Swedish lev-
el, as well as to include provisions in the collective agreement
that go far beyond the requirements of Swedish legislation,
which not only deprived the company of a competitive ad-
vantage, but also made the costs of attracting labor from
Latvia unreasonably high. After the negotiations failed, the
blockade of the construction site began, which consisted in
preventing the cargo and the Latvian builders themselves to
the place of work. The Swedish police refused ‘Laval’ to un-
block the construction site, arguing that since these collec-
tive actions comply with national legislation, it has no reason
to intervene. After that, ‘Laval’ was forced to send Latvian
builders home, the contract was terminated, and the compa-
ny itself suffered serious losses. The company appealed to the
Swedish labor court, asking to recognize the actions of the
trade unions that organized the blockade of the construc-
tion site as illegal, and oblige them to pay compensation for
the damage suffered by the company.

National court recognized the actions of trade unions as
legal according to national law. Albeit, the Swedish court
appealed to the EU Court with a request to answer the ques-

tion of the compatibility of the actions of trade unions in the
form of a blockade of a construction site in order to force a
foreign supplier to sign a new collective agreement with EU
standards on freedom of service provision.

In this case the ECJ qualified Laval’s actions in providing
Latvian workers to Sweden as providing services within the
EU. Then, reiterating its conclusion that restrictions on the
freedom to provide services, as well as other fundamental
freedoms, can be caused not only by the actions of public au-
thorities, but also by private individuals (for example, trade
unions, as already established in the Viking Line case), the
EU Court recognized the actions of Swedish trade union as
a restriction on the freedom to provide services.

As the Court has stated in the Viking case, a right to strike
is a fundamental human right which is part of the general
principles of EU law; and that it is necessary to find a fair
balance between market freedoms and human rights. As in
Viking, ECJ claimed that restriction on the freetom to pro-
vide services by the right to strike can be justified only if the
actions of trade unions are proportional. In Laval, the Court
stated that restrictions on the freedom to provide services
in those forms that were used by trade unions could not
be unequivocally recognized as justified and proportional to
the stated goals.

Conclusions

Having considered the cases from the Court’s practice on
the collision of fundamental market freedoms and human
rights, it is worth drawing some important conclusions. The
protection of human rights can act as a legitimate interest
that, in principle, justifies the non-fulfillment of the obliga-
tions of Member States arising from the EU law, even if it
is about economic freedoms, provided that these measures
are proportional and the legitimate goal cannot be achieved
by less restrictive means. Both the economic freedoms of
the internal market and the fundamental human rights (such
as freedom of expression, freedom of assembly, the right to
respect for human dignity, the right to collective action, in-
cluding the right to strike) are not absolute and can be re-
stricted based on public goals, provided that the measures
taken do not contradict the principle of proportionality and
do not they distort the essence of the guaranteed fundamen-
tal rights of citizens.

] '

First of all, it would be rather incorrect to say that the Court
of Justice of the European Union gives preference to either



human rights or economic freedoms. It is apparent that the
ECJ regards the market freedoms and fundamental rights
as equal and does not build a hierarchy between them but,
meanwhile, they can be limited. Human rights are not always
a sufficient ground to justify restriction of internal freedoms.

The final decision is made by the EU Court, taking into
account the principle of proportionality. In each particular
case, the Court seeks to find a fair solution regarding these
two interests. Thus, this approach seems to be the only ra-
tional and prudent choice when it comes to finding a balance
between internal market freedoms and fundamental human
rights.
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Outline

The death of Queen Elizabeth II has been an event cov-
ered by the media worldwide and has shown once again
that Europe finds itself in a paradoxical situation regarding
its relationship with its monarchies. Their right to exist and
the power they still have to this day is nowadays often put
into question. Nevertheless, it is striking how their lives are
still of huge interest to the public and exert an enormous
influence on our societies. The relationship between the
media and the monarchy has a long tradition and the death
of a former ruler is oftentimes instrumentalized as a media
event. This text sheds new light on the perception of wom-
en in positions of power, the role of the monarchy, and the
role of the media and contributes to a better understanding
of modern Queens and their influence on society. A content
analysis of newspaper articles on the deaths of Queen Eliza-
beth II of the United Kingdom in 2022 and Queen Juliana
of the Netherlands in 2004 was conducted- covering news-
papers from Belgium, Germany, the Netherlands, and the
United Kingdom. The analysis yields that ancient stereo-
types about Queens are still reproduced in the 21 century
and underpin the importance of the monarchy in Europe.
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Introduction

“I declare before you all that my whole life whether it
should be long or short shall be devoted to your service
and the service of our great imperial family to which we all
belong.”!

When Queen Elizabeth II spoke those words on the occa-
sion of her 21* birthday in 1947, no one could have pre-
dicted that her life (as well as her soon-beginning reign)
would last for more than seven decades. Seven decades in
which European societies would undergo significant chang-
es, in which new technologies would be developed, nations
would be reformed, and the monarchy would be confront-
ed with major tasks to sustain its position. One year later in
1948, Queen Juliana held her inauguration speech in the
Nicuwe Kerk of Amsterdam asking herself who she is “to
be called to a task that is so heavy that no one who has
thought about it for even a moment would desire it, but
also so beautiful.”?> When Queen Elizabeth?® and Queen Ju-
liana came into power in the late 1940s and the early 1950s
they reigned over countries and territories that were situat-
ed on the other end of the world and were bigger than their
home countries. Europe was marked by two world wars,
the dramatic aftershocks from fascism in Germany and Italy
were still present, and the whole continent had to be recon-
structed on all different levels. In the following years, the
former colonies of the Netherlands and the United King-
dom gained their independence and subsequently, the mon-
archies lost part of the territory in which they reigned for
centuries. The first European projects came to fruition and
created a European identity that could stand in contrast to
the nationalism of the 18% and 19 centuries. Decoloniza-
tion and democratization challenged the view on monarchy
and made us question how contemporary it is to still hold
on to an undemocratic state form and support a system that
is closely connected to inequality and exploitation.

1 Elizabeth Windsor, “A speech by the queen on her 21+
birthday, 1947, transcript of speech delivered at Cape Town,
April 21, 1947, https://www.roval.uk/21st-birthday-speech-21-
april-1947

2 Juliana van Oranje-Nassau, “Abdicatie koningin Wilhelmi-
na en inhuldiging prinses Juliana (1948),” YouTube, Nederlands in-
stittut voor beeld & geluid, uploaded on 27.04.2013, 14:31-14:50,
https:/ /www.youtube.com/watch?v=WLvD{7zolns

3 For the sake of simplicity, Queen Elizabeth IT (1926-
2022) will in the following text simply be named Queen Elizabeth.
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Questioning the legitimacy of the European monarchies
includes the discussion about the role that the monarchy still
plays, particularly what society expects from the ruling kings
and queens and how this differs from the expectations from
some centuries ago. On the one hand, one might argue that
societies’ views on monarchy have changed drastically since
the first media coverage of Queens and Kings. On the other
hand, the death of Queen Elizabeth II in September 2022
was still the headline of every newspaper worldwide and the
United Kingdom stood still for a week. It seems paradox
how a society that claims to move forwards from ancient
times apparently still cannot let go of its old rulers. The
question occurs in which way the death of important mon-
archs and its coverage in the newspaper can be used as an
occasion to evaluate the role of queens and the expectations
attached to them.

A. Research question and structure

The relationship that European societies have with their
monarchies can be described as paradoxical. Their right to
exist and the power they still have to this day is often put
into question as the question occurs to what extent they
are still compatible with modern democracies. Republicans
are calling for the abolition of the monarchy and approval
ratings of society are slowly falling in both the Netherlands*
and the United Kingdom.® Nevertheless, the lives of the
royal family are still of huge interest to the public, and the
monarchy stays closely connected to the culture. Striking
examples of this are holidays such as Koningsdag in the
Netherlands or the bank holiday in June 2022 to honor
Queen Elizabeth’s platinum jubilee, which was still widely
celebrated. The coverage of royal events in newspapers has
been marked in the past by a hagiographic narrative and
is until today an important means to spark interest in the
monarchy which is needed to legitimize the institution.® 7
While the close interaction between media and monarchy
continues, it could be assumed that due to societal devel-
opments also the newspaper coverage of queens changed in
comparison to the reports of the last centuries.

This cogitation wants to answer the question of to what ex-
tent the media coverage of the death of Queen Elizabeth II
and Queen Juliana in Western European newspapers repro-
duced ancient expectations about queens. To answer this
question the author will analyze how the queen’s lives and
personalities are portrayed in newspaper articles. Especially
the gender-specific expectations and projections should be
emphasized here. In a second instance also the description

4 See. Maren Hekkema, and Sander Nieuwkerk. “Kon-
ingsdag 2023.” Ipsos, April 6, 2023. https://doi.org/https: / /bi-
jlagen.nos.nl/artikel-17695484 /23004733_Rap_Koningsdagen-
quete2023_v5.0.pdf.

5 See. Amelia Hill. “British Public Support for Monarchy
at Historic Low, Poll Reveals.” The Guardian, March 28, 2023.
https: //www.theguardian.com/uk-news /2023 /apr/28 /pub-
lic-support-monarchy-historic-low-poll-reveals.

6 See. Martin Kohlrausch, Der Monarch im Skandal. Die
Loygik der Massenmedien und die Transformation der wilbelminischen
Monarchie. (Berlin: Akademie Verlag, 2005), https://doi.
org/10.1524 /9783050048376, 22.

7 See. Jean Seaton, ,,The Monarchy, ‘Popularity’, Legitima-
cy and the media,” in The role of the monavchy in modern democracy:
European monarchies compared, ed. Robert Hazell and R.M. Mor-
ris, 255-263. (London: Bloomsbury Publishing, 2020), http: //dx.

of the death should be regarded and showing in which way
this follows an ancient tradition of reporting the demise of a
monarch. The answer to this research question should give
a new perspective on how much of the societal change in
the discussion of monarchy can be seen in the newspaper
landscape or if the coverage is still dominated by images
and ideals that have already been existing for centuries. In
addition, this paper wants to shed new light on the question
of the importance of the monarchy in Europe as well as on
the role of women in power positions in the 21* century.

B. Methodology and Sources

This study will be conducted as a historical discourse analy-
sis and use articles from different Western European news-
papers as sources. The discourse of monarchies through the
lens of the mass media has a long tradition and with the be-
ginning of newspapers that are available to the whole public,
monarchs have been discussed and evaluated in them.® The
choice to analyze the traditional medium newspaper in the
21 century comes with some limits but also has some key
advantages. As Martin Kohlrausch argues in his book about
the role of the mass media in the Wilhelmine monarchy, it
is not possible to describe the social perception of Queen
Elizabeth and Queen Juliana with the selected sources. The
opinion of the people as well as political actions can widely
differ from the representation in the media, and it would be
too complex to bring these together. While a true and com-
plete image of the perception of the queens cannot be giv-
en through newspaper articles, it is nevertheless a valuable
method to demonstrate public opinion as well as the expec-
tations that society still holds for monarchs and especially
for queens.” Mass media and public opinion are in constant
interaction in which media is influencing the public opinion
and vice versa. Walter Lippmann sees the reason for this
relationship in the lack of resources that the public has to
receive information first- hand and the consequent necessity
to rely on the reporting of journalists which are often sim-
plified and rely on stereotypes.’® Media play for the monar-
chy an extremely important role as Robert Hazell argues as
they are dependent on them when it comes to the demon-

8 See. Kohlrausch, Der Monarch im Skandal. 15f.
9 See. Kohlrausch. Der Monarch im Skandal, 16.
10 See. Thomas DPetersen, “Muster der Meinungsbil-

dung. Offentliche Meinung und die Ethik des Journalismus,®
Die Politische Meinung 65, no.564 (September/October 2020):
64-68, https: / /www.kas.de /documents /258927 /10104639
DPM+564 Gesamtausgabe Web.pdf/28cbftt5-822b-7566-4920-

doi.org/10.5040,/9781509931040.ch-009, 256.
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3ft779a22d612t=1600334875363, 65.
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stration of their contribution to society.!! The importance
of newspapers has changed in the 21* century enormously
through the rise of television in the second half of the 20™
century and the development of the internet and the ap-
pearance of social media channels. It is therefore important
to acknowledge that their influence on public opinion is not
comparable anymore with the one in the 19" century when
it was the only form of mass media.!? In 2022, the written
press is only the primary news medium for 21% of citizens in
the European Union and comes fifth place after television,
online news platforms, radio, and social media platforms
and blogs.!?

Even though the circulation of newspapers has been declin-
ing for several decades, the decision to conduct a discourse
analysis is particularly meaningful in the case of monarchies
for various reasons. While other forms of media are in-
creasing in popularity, traditional media like television and
newspapers (including their online presence) stay the most
trusted media sources in the EU and are still experiencing
a high during important media events of public interest.!
As the Reuters Institute for the Study of Journalism of Ox-
ford University published grew the volume of the British
boulevard newspapers Express and Mirror saw an increased
volume by around 30% on the days after Queen Elizabeth’s
death and the funeral.'® Heightened traffic of 31% on aver-
age could be detected on British news platforms and sales
went up by between 60% and 100% the day after the death
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in comparison to the week before.!® In the case of Queen
Juliana, Dutch publishers knew about the wide interest of
the public, and four newspapers published (as Queen Juli-
ana died on a Saturday) a special Sunday edition.!” Further-
more, newspapers are the mass media that have not only the
longest history of following the monarchy in general but
are also the only mass medium that existed already at the
birth of both queens. While the death of Queen Elizabeth
has been heavily discussed on social media platforms such as
Twitter, at the time of Queen Juliana’s death in 2004 social
media use was not as ubiquitous as it is today which would
make a comparison of the two less meaningful.!8

This study will cover newspaper articles only from Western
Europe as an extended analysis would go beyond the scope.
The articles examined were chosen from media outlets in
Germany, the United Kingdom, Belgium, and the Neth-
erlands. The selection has been made to create a broader
image of the representation of the Queens which includes
the home countries (the Netherlands, United Kingdom),
as well as another European monarchy (Belgium) and the
view of a republic (Germany). While some country-specific
characteristics in the reporting will be mentioned, this study
does not pursue the goal to provide a comparison between
countries but is more interested in using the differences
foremost to create a broader and more diverse image. The
same applies to the choice to analyze the press reports about
Queen Elizabeth and Queen Juliana. A comparison of them
will automatically occur but should not be the main focus.
In total, a scope of 115 relevant articles (28 from Belgium,
33 from Germany, 28 from the United Kingdom, and 26
from the Netherlands) has been selected with slightly more
articles about Queen Elizabeth (69 articles) than about
Queen Juliana (46 articles). To limit the extent of the scope

only articles have been taken into account that have been
published on the day of the death or up to two days after-
wards. The newspapers considered were foremost national
newspapers (for example The Guardian, De Standaard, Siid-
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deutsche Zeitung, De Volkskrant) but also regional newspa-
pers with a high volume like Kélner Stadt Anzeiger or Het
Gazet van Antwerpen.'” To prevent biased reporting, the
political orientation of the newspapers differs and is taken
into consideration, even though their importance is second-
ary to the analysis.

More important than the political orientation of the news-
papers, three other points have to be taken into consid-
eration to understand better how the coverage functions.
First, the representation of deaths follows its own rules and
is hardly comparable to any other media event. It is known
that in the coverage of important events such as jubilees,
weddings, or birthdays the media tends to be more hagiog-
raphic and report an idealistic version of the monarch in
power.?’ The following analysis is based on the assumption
formulated by Jorg Zedler that certain narration patterns
are used in events and tellings around death and funerals to
create a specific image of the monarch. The death was seen
as an emotional event that would serve as a means to over-
come the social distance between the royal family and the
people. Births and marriages were as well regarded as mo-
ments where fundamental human feelings stood in the cen-
ter.?! Press reports can therefore not be seen as objective but
should be regarded as means to create “a socially desirable
view of things”*? in order to “negotiate, stabilize, or chal-
lenge power relations.”?® The salient characteristics of the
monarchs should be highlighted as well as their importance
and relevance for the dynasty, the people, and the nation.*
A sheer glorification of the dead is not a phenomenon that
can only be found in a discourse about monarchs as it falls
under the often-followed old unwritten law of “de mortuis
nil nisi bene” (one should only say good things about the
dead).? As the articles discussed are published directly after
the death of the queens, critics will likely be held back. Con-
troversial topics like the role the queens played in support-
ing the colonial power of the country could for this reason
explicitly be left out. Furthermore, one has to be conscious
that the praises and glorifications one might find in articles
can also be seen as demands to their successors King Charles
and Queen Beatrix.

C. Theoretical framework

To answer the research question, it is necessary to define
clearly what has been expected from royal women and
queens in history. In her work Queens and Queenship, Elena
Woodacre gathers together the most prominent structures
and reoccurring narratives from the beginning of monar-
chies until today. Queens were seen as the premier women
of the realm who had the responsibility to be an excellent

19 The complete enumeration of newspapers can be found in
the bibliography at the end.
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25 See. Duden editors. « De Mortus nil nisi bene, Duden.,
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example for all the other women. They were “expected to
be a paragon of virtue and therefore the perfect women”?¢
as they were playing a central role in representing and also
legitimizing the dynasty. Expectations towards queens and
women, in general, are always also dependent on the cultur-
al context but some ideals can be considered as being nearly
universal. Woodacre summarizes them in the Four Goods:

Good women
Good wives

1
2
3. Good mothers
4

Good rulers

Furthermore, she points out three additional characteristics
that royal women were expected to fulfill, the

Three P’s:

1. Pious
2. Peacemakers

3. DPretty”

These ideals, defined by Woodacre, will be used in the fol-
lowing analysis to see in which way the media coverage of
the death of Queen Elizabeth and Queen Juliana reproduc-
es these ancient expectations.

While Woodacre’s ideals will be used to see how the lives
of the queens are described in the media, this thesis will
take into account the work of Zedler to examine how the
actual death is presented in the newspapers. Reports in the
press about the circumstances of the death as well as the
funeral were used especially in the 19% and 20™ centuries
when newspapers were still the leading medium, -not only
to inform but also to highlight the salient qualities of the
monarch as well as expectations to their social role.?® Zedler
compared the press reports about the deaths of monarchs in
Bavaria and Belgium from 1825 to 1935 and identified that
the typical descriptions were trying to construct the image
of'a “good death.”” The good death was in general charac-
terized by “a calm, organized farewell and dying without a
fight amongst their loved ones.”* It was important to em-
phasize the Christian dimension of death by presenting it as

26 Elena Woodacre, Queens and Queenship, (Leeds: Arc Hu-
manities, 2021), https://doi.org/10.1515 /9781641891905, 10.
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the will of the monarch to be taken by God. The monarch
on his deathbed, surrounded by his family, served impres-
sively as an image that showcased the family cohesion to-
gether with “the stability and continuity of the hereditary
monarchy.”®! Furthermore, the concept of a good death
was directly connected with the assumption that also the
life has been good which would mean in the case of queens
and kings that they have been doing everything that was
possible for their people. Furthermore, Zedler has a closer
look at the role of the queen and which characteristics were
emphasized after their death. He points out that the queens
were foremost characterized and also praised for their role
as benefactors and as mothers. While the findings of Zedler
concerning the death of queens are serving as a useful ref-
erence point to compare with the findings of this analysis,
it has to be considered that through the focus of Zedler on
Belgium and Bavaria no reigning queens and only queen
consorts are taken into account.®? For this reason, also the
findings concerning the press reports about the demises of
kings should necessarily be regarded to include the gender
role as well as the ruling role. Zedler points out recurring el-
ements that can be found in a significant amount of press re-
ports among them the emphasis on civil values like simplic-
ity, modesty, and helpfulness. In addition, character traits
like a sense of duty, bravery, ambition, and diligence are
often mentioned and seen as especially memorable. Besides
the life of the king the reaction of the royal house as well
as the nation in general was highlighted with expressions
like “whole Bavaria/Belgium mourns.”®* This was used fol-
lowing Zedler to unite the whole state in their mourning
but also overcome the social distance that existed between
the dynasty and the people and connect them through their
emotions and their pain. The ones who were not grieving
were in reverse excluded from the nation.?*

In the following, the media portrayal of the deaths of Queen
Elizabeth and Queen Juliana will be investigated and con-
trasted. The works of Woodacre and Zedler will firstly, aid in
evaluating similarities in narratives of the death and second-
ly, examine to what extent press reports in the 21* century
differ from ancient ones.

Memories after their death

Since the beginning of the Dutch and British monarchies,

31 Zedler, Niitzliche Leichen, 293.
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34 See. Zedler, Niitzliche Leichen, 302-328.
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the immense power that women have held and are still hold-
ing in the royal families is unmissable. And that regardless
of the fact that it was only decided in 1983 in the Nether-
lands® and in the United Kingdom in 20113¢ that the old-
est daughter of the reigning monarch would be the first in
line of succession. Queen Juliana died on the 20™ of March
2004 at the age of

94. She took the throne from her mother Queen Wilhelmina
in 1948 and reigned until 1980. Her last public appearance
was already in 1998 at the wedding of her grandchild Mau-
rits.” Queen Elizabeth died on the 8" of September 2022
at the age of 96. She reigned over the United Kingdom
and the states of the Commonwealth from 1952 until her
death. In the following, newspaper articles that have been
published after their death will be analyzed. Even though
the articles were written for the occasion of their death it is
important to acknowledge that instead of their death, their
lives stand in the center. These articles are reflecting on their
achievements, their family, and their overall character.

D. A good death for Juliana and Elizabeth

“At noon announced the palace that the doctors of the
Queen were “worried” about her health. In the evening
that she died peacefully in the afternoon.”®® wrote the
newspaper Gazet van Antwerpen one day after the death
of Queen Elizabeth. While most articles laid their focus on
their biography as well as the consequences of the death of
the monarchs, the circumstances of the demise were also
treated with special attention. The mentioning of a “peace-
ful death” stands central in the description of the death of
Queen Elizabeth with the added comment that she passed
her last hours at Balmoral Castle in Scotland. Despite her old
age, the German newspaper Welt titled their article “Shock
in London”® and multiple other articles accentuated that
her death came for the people as well as her children quite
suddenly.*® Similar narratives can be found in the descrip-
tion of the circumstances of Queen Juliana’s death. While
her health has already been declining for years and she was
suffering from pneumonia in her last days, the Stiddeutsche
Zeitung wrote “the end came in her sleep”! indicating a
death without much pain. The idea of a good death as de-
scribed by Zedler for the circumstances of death in the 19™
and early 20™ centuries is reproduced also in the 21* cen-
tury. Their deaths in their castles (Balmoral and Soestdijk)
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hoorn: Karakter Uitgevers BV., 2014. 165.

38 Koen Baumers, “Haar Dood Verraste Ook Haar Kin-
deren.” Gazet Van Antwerpen, September 9, 2022.

39 Stefanie Bolzen, “Elizabeth II. Ist Tot; Schock in Lon-
don.” Welt Online, September 9, 2022.

40 See. Bert Wagendorp, “Wat Veel Mensen Onwaarschi-
jalijk Bleek Toch Waar: De Queen Was Sterfelijk.” De Volkskrant,
September 8, 2022.

41 Weidemann, Siggi. “Diskreter Charme Der Monarchie;
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are drawing the picture of a chosen death in a place that has
been home for them without agony.

Even more notable are the similarities in the reports when
it comes to the emphasis on royal family cohesion. Zedler
gives in his book the example of the death of King Albert I
who dies during a climbing accident in 1934. Newspapers
depicted detailed how the crown prince, his son Leopold,
and his wife broke off their vacation and directly headed
back to Brussels.*? In 2004, Het Belang van Limburg wrote
among others the new crown prince Willem-Alexander who
stopped his ski vacation and came with his family earlier
back to the Netherlands when he heard about the death of
Queen Juliana. Juliana’s youngest daughter Christina took
a flight directly from her home in New York to join her
three sisters in Soestdijk.** While the internal tensions in
the British royal family did not go neglected in all newspa-
pers, it was even more important to mention that Queen
Elizabeth was surrounded by her children Charles, Anne,
Andrew, and Edward.** In addition, it was also mentioned
that not only did crown prince William make his way to Bal-
moral but also prince Harry left the difficulties with his fam-
ily aside “to rush to his grandma.”*® The instability of the
British royal family through the departure of Prince Harry
has been often discussed in the media and while his pres-
ence did not include a reconciliation, the picture of support
and closeness in difficult times is created. Just as a hundred
or two hundred years ago, the demonstration of cohesion
of the members of the royal family is an important tool to
show the stability and continuity of the monarchy.

E. We lost our mother

When there is a word that appears in nearly all newspaper
articles then it is probably “mother” or “grandmother.” The
role of a good mother that queens had to fulfill did not end
at the borders of their own family but included their re-
sponsibility and their care for the whole nation. In the case
of Queen Elizabeth and Queen Juliana, it becomes even
more clear to which extent ruling queens are expected to be
responsible for the well-being of the family in addition to
their royal tasks.

Mother of the family

Guaranteeing the continuity of the monarchy has been for
a long time the main task of women in the royal context.
And after the bearing of the children who could ascend the
throne, the work was not done, as it was the queen’s job to
make sure that harmony reigned in the family. They should
be the center of the family and be a good mother to their
children.*¢ In the last decades, the importance of mother-
hood for women has been seriously put into question and
tried to be renewed but traditional gender roles are re-
maining. The queenly motherhood is no exception to this.
Queen Elizabeth and Queen Juliana are also recognized for
their role as rulers but their role as mothers stays in the spot-

42 See. Zedler, Niitzliche Leichen, 295.

43 See. “Nederland Verliest Zijn Moeder.” Het Belang Van
Limburg, March 22, 2004.

44 See. Dupuy, Lisa, and Jorit Verkerk. “Britse Koningin

Elizabeth II (96) Overleden.” NRC Handelsbind, September 8,
2022.
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46 See. Zedler, Niitzliche Leichen, 343-344.

light. In multiple newspapers there is the talk about Queen
Elizabeth’s self-declared annus horribilis in which three of
her four children got a divorce.*” She was seen as being in
charge of “keeping the family together”*® by taking care of
the failed marriages, love affairs, and the implications of the
scandals around her son Andrew. That this was not possible
in the case of Prince Harry and his wife Meghan Markle
“hurt her in the end”* writes the German Handelsblatt.
Moreover, The Daily Telegraph assumes that “nothing
would have made her happier than to see her warring grand-
sons finally putting their differences aside.”*® Astonishingly,
the main criticisms that are held against Queen Elizabeth
are not against her political role and her (missing) impli-
cations in topics like colonialism but foremost concerning
her role as a mother. Especially the cold relationship with
her oldest son Charles has been addressed, describing her as
not warm with the inability to show affection.® The Daily
Record illustrates a scene in which Queen Elizabeth started
to get back to examining official documents only hours after
the birth of her children.5? Overall, it appears that motherly
expectations were dominating Queen Elizabeth. This is cru-
cial considering that these expectations came on top of the
already demanding political tasks.

The difficulties of being able to meet her maternal duties
were one of the main problems that Queen Juliana ad-
dressed during her reign. It was of utmost importance to
her to make sure that her family met the same standards as
every other family in the Netherlands. The above-discussed
role of Queen Elizabeth as a peacemaker inside her own
family also applied to Queen Juliana and was addressed in
the same way by the press reports. Here as well it were the
marriages (and divorces) of her children that were brought
up again and how these were the reasons of concern. First,
her oldest daughter Beatrix married the German Claus von
Amsberg who had a past in the Hitlerjugend which caused a
stir. Then Irene became Roman-Catholic in order to marry
Karel Hugo and finally Magriet married the non-aristocratic

47 Sece. Niels Posthumus, “Het Geheim Van Het Success Van
Queen Elizabeth: Populair Terwijl Niemand Haar Echt Kénde.”
Trouw, September 9, 2022.

48 Riecke, Thorsten. “Konigin Elizabeth II. - Queen Der
Moderne.” Handelsbiatt, September 8, 2022.
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23 HER THIRTIES,” Daily Record, September 9, 2022.



Pieter van Vollehoven.> Even though, it seems also evident
to the press that the role the queens could play in the choice
of the marriage of their children was limited, it is still seen in
a way as their task to calm the waves and maintain the family
peace. In comparison to Queen Elizabeth, the press reports
pointed out the close relationship between Queen Juliana
and her children. The Daily Telegraph mentions “that she
spent as much time as she could with her four daughters”®*
It was seen as a motherly gesture that she still was present
when Beatrix took over the throne and that she was helping
her in her new tasks as queen.*® While the Belgian newspa-
per De Standaard titled their article about Queen Elizabeth
“Only on her own family the Queen could get no influ-
ence”,* Queen Juliana’s role as mother and as keeper of the
family coherence gets evaluated much more positively. So
writes the Stuttgarter Zeitung “with her fight for the unity
of the royal family she offered the Dutch an identification,
that got rare in society: the myth of an intact, extended fam-
ily spanning over several generations.”®”

While talking about the task of queens to maintain peace
in the royal family, not only were queens expected to be
good mothers to their children but also good wives to their
husbands. The story of the royal marriage of the queens, in
general, is a topic that was oftentimes retold by the news-
papers. Zedler describes that the married life of the Belgian
and Bavarian royals was characterized in newspaper articles
by harmony and intimate and civic emotions. The queen’s
deep love for their husband is often mentioned and when
in the case of a decease this was even more highlighted.?®
Queen Elizabeth who was often seen as distant and not
emotional is in her marriage with Prince Phillipe described
as totally different. Newspapers are drawing the image of a
love marriage between them in which Queen Elizabeth was
interested in Prince Phillipe from the moment that she saw

53 See. Dijkstra, Frank. “Een Gewoon Mens; Levensloop.”
Trouw, March 22, 2004.
54 See. “Obituary of Princess Juliana of the Netherlands,”

The Daily Telegraph, March 22, 2004.

55 See. “Geen oude dame met breiwerkje,” Goudsche Con-

rant, March 22, 2004.

56 Mario Danneels. “Alleen Op Haar Eigen Familie Kreeg

De Queen Geen Vat.” De Standaard, September 9, 2022.
57 “Das Protokoll war ihr natrlicher Feind: Juliana, die ver-
storbene Exkonigin der Niederlande, hat ihrem Volk Ritsel aufge-
geben,

Stuttgarter Zeitung, March 22, 2004.

58 See. Zedler, Niitzliche Leichen, 348.

him.*” She is characterized as a loyal wife that stayed faith-
ful to “the love of her life”®® who gave her advice and was
her source of stability.! What stands out is furthermore the
description of her reaction to the death of Prince Phillipe
which was again mentioned in the articles about her death.
Zedler points out that royal women played a central role in
the mourning process and were the ones who were suffering
the most and the most dramatically after the death of the
king.%> Queen Elizabeth is no exception in that case. Multi-
ple newspapers are mentioning that she and Prince Phillipe
were inseparable, and he was the one who kept her going.
After he passed away in 2021, she was devastated and her
“health rapidly started to deteriorate.”®* A different picture
we get in the description of the marriage of Queen Juliana
and her husband Bernhard zur Lippe-Biesterfeld. Their re-
lationship was in contrast to Queen Elizabeth and Prince
Phillipe not seen as a love marriage and more a marriage of
convenience. Prince Bernhard was not the supporting hus-
band that Queen Juliana has hoped for, and he was known
for going his own way and his affairs.®* In no newspaper ar-
ticle examined, his reaction to the death of his wife could be
found. Despite the unhappy marriage, it is Prince Bernhard
who is getting criticized for his behavior in the first place.
Queen Juliana is foremost seen as an unconditional sup-
porter who stood firmly by him during the Lockheed crisis.
When the cabinet was thinking about criminal prosecution
against Bernhard, she even threatened to resign from the
throne writes the Belgian newspaper De Tijd.*® The image
of queens as good and loving wives seems to be remaining
also when it is the queen who is reigning and not the king.

Mother of the nation

As much as Queen Elizabeth has been criticized for her
lack of strength in keeping the family together and being
an emotional-unavailable mother to her children, as much
has she been praised for keeping the “big family”, the British
nation, together. Especially in non-British newspapers the
death of Queen Elizabeth is used to also have a look at the
United Kingdom as a nation in general and the difficulties
they are facing as a consequence of Brexit and the grow-
ing separatist movements in North Ireland and Scotland.5¢
Queen Elizabeth as the “Mother of the nation”® stood here
not only for a form of stability but also for a “moral instance
in times of a sweeping change in values.”®® Even though

59 See. Titia Ketelaar, “De koningin die iedereen overleefde
door 70 jaar te zwijgen,” NRC, September 9, 2022

60 Patrick van Ijzendoorn, “Vol overtuiging gaf ze haar leven
voor een koninkrijk,” De Morgen, September 9, 2022.

61 See. Van IJzendoorn, “Vol overtuiging gaf ze haar leven
voor een koninkrijk”

62 See. Zedler, Niitzliche Leichen, 286.

63 Boyd, Connor . “Walking Her Corgis Twice a Day, Horse

Riding into Her Nineties AGAINST the Advice of Doctors and
Reading for Hours on End: How the Queen Stayed Physically and
Mentally Sharp until the Ripe Old Age of 96.” MailOnline, Septem-
ber 9, 2022.

64 See. “Geen oude dame met breiwerkje®

65 See. Van Velthoven, Paul. “Prinses Juliana 1909-2004.”
De Tijd, September 9, 2022.

66 See. Van Hessche, Jan . “Icoon Van Godgegeven Stand-
vastigheid.” De Tijd, September 9, 2022.

67 Michael Pohl. “Die Ewige Konigin.» Kolner Stadt Anzei-
ger, September 9, 2022.

68 Jochen Wittmann, “Queen Elizabeth II. Ist Tot: Die
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critics of the Netherlands could not be found in the articles,
the notion of a mother of the nation is here omnipresent as
well. Within these simply repeated words the death of the
queens gets a strong personal and emotional connotation.
It not only creates a connection to the mourning royal fam-
ily but also serves as a bond inside the nation. A feeling of
unity is created through the image of a shared pain for a
common mother. In addition, the presentation as a mother
legitimizes the monarchy in a way that seems nearly nat-
ural or at least plausible for the public.®” The queen’s that
for most people were distant celebrities to read and watch
about it, suddenly become a lot more tangible. The posi-
tive connotations like loving and caring that are attached
to the word mother are creating an emotional and personal
connection. The representation of the monarch after their
death as the mother or the father of the nation is a common
trope that has been used already in the past. In Belgium,
King Leopold I was commonly referred to as the “pére de
la patrie” and queen consorts above all Queen Astrid were
getting the title of a mother.”

The mother narrative is expanded in the case of Queen
Elizabeth and Queen Juliana by the description of them
as grandmothers. The Belgian newspaper Metro titled
“The ‘Grandmother’ of the Dutch passed away””! and the
Rheinische Post describes Queen Elizabeth as “the iron

Beriihmteste Frau Des Planeten.” Rheinische Post, September 8,
2022.

69 See. Zedler, Niitzliche Leichen, 314.
70 See. Zedler, Niitzliche Leichen, 314-348.
71 “La “Grand-mere” Des Néerlandais Est Décédée.” Metro,

March 22, 2004

granny of the nation.””? In Flemish and German newspapers
the familiar and more informal designation “Oma” is used
which makes the relationship between monarch and people
even closer. This reference is in the first place connected to
the old age that both queens have reached at the time of
their death, but it seems plausible to argue that this news
image is even more powerful than the mother narrative
for the creation of sympathy. The archetype of the grand-
mother is a symbol of wisdom, tenderness, and kindness.”
The description “She wore floral dresses and had her grey
hair combed back in waves: oma Juliana””* was published in
the newspaper De Morgen and illustrates Queen Juliana as
a typical grandmother.

The image of the queen as a good mother to her children
and grandchildren as well as to the nation is one of the most
present when it comes to the characterizations of Queen
Elizabeth and Queen Juliana. They are beloved matriarchs
that were responsible for keeping the family peace.”

72 Wittmann, Queen Elizabeth I1. ist tot.

73 See. Vidovi¢ovd, Lucie, and Lucie Gal¢anova. “‘T Am Not
That Type of Grandmother’: (Non)Compliance with the Grand-
mother Archetype among Contemporary Czech Grandmothers.”
In Grandparventing practices avound the world. (Cambridge Uni-
versity Press: 2022): 253-270. https://doi.org/10.1332 /policy-
press/9781447340645.003.0013, 254.

74 Thea Swierstra, “Een Oma Aan De Top.” De Morgen,
March 22, 2004.

75 See. Wittmann, “Queen Elizabeth 11 ist tot”
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Jednoduchy pristup k zbraniam a rastace rizika

V poslednych rokoch sme svedkami rasticeho poctu
incidentov, pri ktorych st pouzité strelné zbrane. Ne-
bolo tomu inak ani v minulosti, no v tomto texte by
som chcela poukdzaf na situdciu, kedy st mnohé trestné
¢iny tohto druhu pachané nelegilne ziskanymi zbrana-
mi. Pripadnd jednoduchd dostupnost tymto spé6sobom
ziskanych zbrani predstavuje vazny problém, ktory si
vyzaduje pozornost nielen zikonodarcov, ale aj Sirsej
verejnosti.

Sucasna slovenska legislativa, ktord stanovuje podmien-
ky pre legilne ziskanie zbrani, patri medzi najprisnejsie
v EU. Kritérid pre ziskanie strelnej zbrane na Slovensku

st $pecifikované v zakone ¢. 190,/2003 Z. z. o strelnych
zbraniach a strelive. Tymi st napriklad: ,,spdsobilost na
pravne tkony, vek 21 rokov,! beztthonnost a spolahli-
vost, zdravotnd, odborna a psychicka spdsobilost drzat
alebo nosit zbran a strelivo.“

Napriek tomu sa zbrane casto dostdvaji do rak fudi,
ktori mézu predstavovat nebezpedenstvo pre seba
a okolie. Rasttci pocet incidentov rozputava diskusiu
o sprisneni podmienok na ziskanie zbrani. Zastancovia
prisnejsej legislativy argumentujt, ze by sa mala zvysit
frekvencia a dokladnost psychologickych vysetreni. Na-
opak, odporcovia tvrdia, ze prisnejsie zakony obmedzia
prava obcanov na sebaobranu. Rozhodnut o adekvat-
nych podmienkach na ziskanie zbrani je velmi zlozité.
Kazdy problém md niekolko aspektov, ku ktorym sa vy-
jadruje mnozstvo odbornikov z réznych oblasti a najst
adekvitny konsenzus vyzaduje dlhodoby a désledny
proces. Co by vsak vzdy malo zostat na prvom mieste,
je bezpecnost obcanov.

1 Pozn. Vek méze byt v réznych pripadoch odlisny -
aj 16, 18 alebo 21 rokov.

2 https://www.slov-lex.sk/pravne-predpisy/SK/
Z27/2003/190/#

Pojmy do vrecka studenta prava 1

Clara pacta — boni amici. - Jasné zmluvy robia dob-
rych priatefov. (vyznam: Kamarati budme, ale dlhy si
platme.)

Tus publicae respondenti ex auctoritate principis. -
Pravo odpovedat verejnosti na zaklade postavenia vlad-
cu. (vyznam: napr. posledné slovo ma vzdy rektor/ria-
ditel skoly, ... )

Status quo. Status quo ante. - Sti¢asny stav. Predcha-
dzajtci stav.

Sententia definitiva. - Konecny rozsudok.

Ration naturalis quaedam lex tacita. - Prirodzeny ro-
zum je akysi nevysloveny zikon.

Res iudicata pro veritate habetur. - Rozstdena vec sa
povazuje za pravdu.

Breves brevium. - Spory s kratkym priebehom. / Vel-
mi kritke sddne konanie.

Fraus est fraudem celare. - Zakryvat podvod je pod-
vod.

Rerum omnium magister est usus. - Prax je najlepsou
ucitefkou véetkych veci.

Actio est aut rem, aut personam. - Zaloba je bud pro-
ti veci alebo bud proti osobe.

Concordia civium rei publicae necessaria est. - Svor-
nost obcanov je nevyhnutnd pre $tit.

Culpa a reo negatur. - Obzalovany popiera vinu.

Paria iura — paria officia. - Rovnaké prava — rovnaké
povinnosti.

In flagranti (delicto). - Pristihnuty pri ¢ine.

Lex retro non agit. - Zakon neposobi spitne.
(vyznam: zdkaz retroaktivity)
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Pravna uprava ochrany oznamovatelov protis-
poloc¢enskej ¢innosti v SR - zakon vs. realita
(fejton)

Na Slovensku mame zakon na ochranu oznamovatelov
protispolo¢enskej ¢innosti.! Znie to dobre, ze? Predstav-
te si, Ze ste hrdina, napriklad superman,? ktory pomaha
v boji za spravodlivost. Na Slovensku tychto hrdinov
nazyvame ako “oznamovatel protispolo¢enske;j ¢innos-
ti”? V idedlnom svete mate zakonna ochranu, ktora vas
chrani pred nasledkami vasho odvazneho kroku. V ide-
dlnom svete haha. Zikon by mal byt ochrannym $titom,
no realita je tak trochu... zaujimavejsia. Oznamovatelia
korupcie musia bojovat nielen proti zlocinu, ale aj za

1 Zakon 54/2019 Z. z. o ochrane oznamovatelov
protispolocenskej ¢innosti a o zmene a doplneni niektorych
zakonov (zdroj: https://www.slov-lex.sk/pravne-predpisy/SK/
27/2019/54/)

2 Aj ked je védésinou zndmy ako superhrdina bojujtci
proti zlo¢inu, v mnohych pribehoch poukazuje aj na socialnu ne-
spravodlivost’ a korupciu. Jeho nepriatel’ov tvorili rézni mafiani,
skorumpovani podnikatelia a nasilnici.

3 Definicia: Oznamovatel'om je fyzicka osoba, ktord v
dobrej viere urobi oznamenie prislusnému organu a uvedie v iom
skutocnosti, o ktorych sa dozvedela v suvislosti s vykonom svo-
jho zamestnania, povolania, postavenia alebo funkcie, a ktoré
mdzu vyznamnou mierou prispiet’ alebo prispeli k objasne-
niu zavaznej protispolocenskej ¢innosti alebo k zisteniu alebo
usvedcCeniu jej pachatela. (zdroj: https://www.bojprotikorupcii.
gov.sk/zakon-na-ochranu-oznamovatelov/ )

svoju vlastnt ochranu. Je to rozhodnutie ako hrat sach
v Harry Potterovi, kedy sa ocitnete na bojovom poli. Ak
chceme, aby tato ochrana nebola len na papieri, potre-
bujeme nielen zdkony, ale aj ich désledné uplatinovanie
a podporu verejnosti. Rovnaky meter pre vsetkych je
tiez jeden z problémov, ¢o sme zaznamenali v sucas-
nosti. Prikladom je skupina curillovcov,* ktori napriek
odvahe celia neustilym tatokom. Ich pripad je vystra-
hou, Ze bez silnej a efektivnej ochrany mézu hrdinovia
tohto boja skoncit ako obete. Mozno raz pride den, ked
[udia nebudtt musiet bojovat na dvoch frontoch - pro-
ti nespravodlivosti a za vlastnt ochranu. Bez ochrany
oznamovatelov sme véetci len tichi divéci v aréne, kde
vitazia ti najsilnej$i a najmocnejsi.

Michaela Magulova

4 Oznacenie pre skupinu policajtov z Narodnej kriminal-
nej agentury (NAKA) na Slovensku, ktora viedol Jan Curilla.
VySetrovala mnoho zavaznych korupénych kauz a inych trest-
nych ¢inov. Pomohli rozpliest’ zlo¢inecké skupiny Takacovcov,
Pitovcov, riesili kauzy ako Judas, Bozi mlyn, Dobytkar, Ocis-
tec,... Maju status chranené¢ho oznamovatel’a, no napriek tomu
boli podla sudu protizdkonne postaveni mimo sluzbu. (zdroj:
Nadacia zastavme korupciu, https://zastavmekorupciu.sk/,
https://kauzy.sk/kauzy/ )

Staz na Najvyssom sude Slovenskej republiky

Spﬂhﬂm . ,I il __,:I . .' II i III-}.. ||'] .;.:.-..
B Vakedein Kolosowd! | S
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Musim sa priznat, ze uz od zaciatku svojho stddia som nerozhodna
v tom, v akom odbore by som sa po ukonceni $tadia chcela usadit. Jed-
nym z tych, ktoré je pre mna v budicnosti lakavé, je justicia. Prave preto
som nevihala ani sekundu a chytila sa $ance, ked sa objavila ponuka ab-
solvovania stize na Najvyssom stde Slovenskej republiky. A toto rozhod-
nutie vobec nelutujem, nakolko ¢as straveny na pode Najvyssicho sadu
bol pre mna velmi naplnujtci. Ja osobne som si vybrala obc¢ianskopravne

AL | kolégium. Mala som nesmierne $tastie na senit, ktorému som bola pride-

NAJVYSS{'J'.‘SI /
SLovsust“MwarusL

&

lena! Nielen pani sudkyna, ale aj jej asistentka, mi boli vo vsetkom velmi
napomocné. A to nielen pri plnent si stazistickych povinnosti. Boli ochot-
né mi poskytnit odpovede aj na akékolvek pravne otazky, ktoré ma zau-
jimali. Bola som obozniamena nielen s chodom prace na Najvyssom suade,
ale mala som moznost dokonca si pracu asistenta sudcu aj v praxi vyskasat.
Konkrétne som pri podanych dovolaniach posudzovala, ¢i st splnené zi-
konné podmienky dovolania, a teda ¢i je vObec pripustné. Zaroven som
si mohla vyskasat aj pisanie rozhodnuti. Pokial ponuka na absolvovanie
staze pride znovu, ¢o verim, ze urcite pride, nevihajte a pripravte si ¢o
. v, . T . 7 / > M v
najlepsi motivacny list, aby tam vybrali prave Vas, nakolko pocas staze na
stde nadobudnete mnoho bohatych nielen teoretickych, ale aj praktic-
kych skiaisenosti.

Vikt6ria Kolostova
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Pojmy do vrecka studenta prava 2

Deklaratérne rozhodnutie - rozhodnutie, ktoré len deklaruje
uz existujuci stav, a teda nekonstituuje novy pravny stav. Ide o
rozhodnutie, ktorym sa len nasledne spravidla z dovodu prav-
nej istoty potvrdi urcitd skuto¢nost’, ktord uz realne existo-
vala, a to spétne odo dia jej vzniku. Opakom deklaratorneho
rozhodnutia je rozhodnutie konstitutivne, ktoré odo dia roz-
hodnutia vytvara medzi u€astnikmi novy pravny stav a teda
tymto rozhodnutim vznikaja, zanikaju alebo sa menia prava
a povinnosti.

Apostila - z francuzskeho apostille; je synonymom pre ove-
renie verejnych listin dolozkou tak, aby aj v inom State bolo
zrejmé, ze ide o oficialny dokument. Vydava sa podla Ha-
agskeho dohovoru o apostile, a vo vSetkych v krajinach, ktoré
pristupili k tomuto dohovoru. Pre ziskanie apostily treba uro-
bit’ pomerne jednoduchy krok a to predlozit’ original verejnej
listiny prisluSnému tradu Statu, v ktorom bol dokument vyda-
ny a ten za spravny poplatok opatri tento dokument apostilou.
Apostilou tento organ potvrdi, Ze organ, ktory dokument vy-
dal bol nato opravneny. Zlozitejsi postup od tohto je overenia
tzv. ,.konzuldrnou superlegalizaciou®.

Konecny uzivatel’ vyhod - na Slovensku kone¢nych uzivate-
l'ov vyhod obchodnych spolocnosti registruje okrem iného aj
Obchodny register. Je to udaj, ktory je neverejny pricom plati,
ze spoloc¢nosti, ktoré st registrované v Registri partnerov ve-
rejného sektora nemaji povinnost’ duplicitnej evidencie svo-
jich kone¢nych uzivatel'ov vyhod aj do Obchodného registra.
Zakon o ochrane pred legalizaciou prijmov z trestnej ¢innosti
definuje kone¢ného uzivatel'a vyhod ako fyzicku osobu, ktora
skuto¢ne ovlada alebo kontroluje pravnickll osobu, ako aj fy-
zicku osoba, v prospech ktorej tieto subjekty vykonavaju ¢in-
nost” alebo obchod a taktiez vyslovne pomenuva, koho mozno
za kone¢ného uzivatel'a povazovat’. Zakon o registri partnerov
verejného sektora pouziva pomenovanie kone¢ného uzivatel'a
vyhod, avsak jeho definiciu v tomto zakone nenajdeme.

Lege artis - v pravnickom prostredi znamena odborny vykon
profesie podl'a zakona, pravnych predpisov, profesijnej etiky
a v sulade so suicasnymi poznatkami vedy. Advokat ma teda
plnit’ svoje povolanie s nalezitou a odbornou starostlivostou.
Jednou z hlavnych tloh je byt prikladom pre svojho klienta z
hladiska zodpovednosti, odbornosti a dodrziavanim etického
pristupu.

Retencia - je zadrzanie veci. Retenéné pravo je zadrzné pravo.
Retencné pravo je nudzovy zabezpecovaci institat, ktory nie
je zmluvne dojednany a slizi veritel'ovi na zabezpecenie jeho
splatnej penaznej pohladavky, ktory vznikd jednostrannym
prejavom veritel'a a spociva vo faktickom zadrzani veci, kto-
i je inak povinny vydat’. Predmetom retencie moze byt iba
hnutel'na vec, ktora sa nachadza v dispozicii veritel'a v stilade
s pravom a ktoru je inak povinny vydat’.

Nepomenovand zmluva - inak aj inominatna zmluva, je taka
zmluva, ktor pravny predpis nijak nepomenuva a nechava
na zmluvnych stranidch aby sa dohodli na jej uzatvoreni aj
napriek absencii v pravnom poriadku. To vyplyva z vol'nos-
ti a roznorodosti zmluvnych stran a tie si vzdy tvoria obsah

zmluvy. Pre platnost’ zmluvy musi byt predmet zmluvy ako aj
vzajomné prava a povinnosti, upravené dostatoc¢ne urcito, av-
Sak takéto zmluvy sa vzdy riadia v§eobecnymi ustanoveniami
o zavizkovych vzt'ahoch v Obcianskom alebo Obchodnom
zakonniku. Opakom st zmluvy pomenované, ktoré najdeme
v pravnych predpisoch ako Obciansky zakonnik, Obchodny
zakonnik a mnoho inych zékonov, ktoré obsahuji najcastejSie
sa vyskytujuce zmluvné typy.

Vinkulacia - V latin¢ine mézeme najst’ vyraz vinculum, ktory
znamena puto. Zjednodusene povedané ide o viazanie vykonu
prava. Inak povedané, prevod prava na niekoho iného nastane
vtedy, ak bude splnena urcita podmienka. Najbeznejsie typy
vinkulacie su: vinkulacia vkladu, vinkulacia cenného papiera,
vinkulacia v prospech tretej osoby.

Detencia - na jednej strane v ob¢ianskopravnom ponimani
ma vyznam v ramci ovladania cudzej veci, av§ak bez imyslu
nakladat’ s fiou ako s vlastnou, v pripade vypozicky alebo
najmu. V trestnopravnej rovine je detencia jednym z druhov
ochrannych opatreni. Je upravenad v § 81 a § 82 Trestného za-
kona. Ak odstideny ochorie vo vykone trestu odnatia slobody
dusevnou chorobou ktora je podl'a odborného lekarskeho po-
sudku nevyliecitel'na, sud nalezitym postupom moéze nariadit’
umiestnenie do detenéného tstavu. Sud méze pred skonéenim

vykonu trestu odnatia slobody rozhodnut’ o umiestneni do de-
ten¢ného ustavu aj takého pachatela imyselného trestného
¢inu, ktory sa odmieta podrobit’ ochrannému lieceniu alebo
u ktorého ochranné lieCenie pre negativny postoj pacienta
neplni svoj ucel a ktorého pobyt na slobode je pre spoloc-
nost’ nebezpecny; pachatel’ sa umiestni do deten¢ného tstavu
po vykone trestu odnatia slobody. Ak to povazuje sid za po-
trebné, moze pred skoncenim vykonu trestu odnatia slobody
rozhodnut’ o umiestneni do detenéného ustavu aj pachatel’a
zlo¢inu spachaného zo sexualneho motivu alebo pachatela,
ktory opdtovne spacha obzvlast zavazny zlocin; pachatel
sa umiestni do deten¢ného ustavu po vykone trestu odnatia
slobody. Ugelom umiestnenia pachatela v detenénom tstave
je osobitnym liecebnym rezimom a doslednou izolaciou od
spolo¢nosti zabranit’ pachatel'ovi v d’alSom pachani trestnych
¢inov a ¢inov inak trestnych.

Spracovala: Viktoria Luptakova



JESSUP European Friendly 2024 v Bratislave

Od 29. februdra do 2. marca 2024 sa v Bratislave usku-
to¢nilo Eurépske priatelské kolo prestiznej medzinirodne;j
sttaze Jessup Moot Court, ktoré sa prvykrit konalo na
Slovensku. Trnavskd univerzita mala ta cest hostit viac ako
150 nadsencov medzinirodného prava v priestoroch Teo-
logickej fakulty. Priprava tohto podujatia bola obrovskou
vyzvou — od logistického zabezpecenia, cez tvorbu vizual-
nej identity az po vedenie timu 20 dobrovolnikov. Napriek
nirocnosti organizicie bol pohlad na tspesne zrealizované
podujatie mimoriadne povzbudzujaci.

Podakovanie vSetkym, ktori sa podielali na tspechu

Toto podujatie by nebolo mozné bez podpory vynimoc-
nych Tudi. Osobitné podakovanie patri Roxanne Nazari,
ktorej podpora bola klacovd pre jeho realiziciu. Vyznam-
na organiza¢na tlohu zohrala Nicole Makéovid, zatial ¢o
Viktor Racské zabezpecdil hladky priebeh recepcie a vybor-
né obcerstvenie. Docentka Lantajovd poskytovala neoce-
nitelnd podporu pocas celého podujatia a Ivan Novotny
sa zasluzil o to, Ze sa tito prestizna sttaz dostala na Slo-
vensko.

Sportovy duch a Gspechy nasich timov

Vo findle si zasltizené vitazstvo odniesol tim Karlovej uni-
verzity v Prahe. Na$ tim Trnavskej univerzity sa dostal az
do semifinale, kde sme v tesnom zapase podlahli timu The
Law Society of Ireland. Mimoriadnym momentom pre
nés bol vsak stvrtfindlovy zipas, v ktorom sme vyradili tim
Eotvos Lorand University. Tento tspech by nebol mozny
bez vybornej spoluprice s mojou skvelou spolure¢nic¢kou
Terezou Uhalovou, ktora sa vo svojom mootingovom de-

bute predviedla vo fantastickom svetle. Neocenitelna po-
moc poskytol aj nas skvely oft-counsel Peter Jarabek, ktory
sa zaslazil o nase strategické smerovanie.

Osobitné podakovanie patri Ivanovi Vu Nhu a Sime Pere-
¢inskej, ktori svojim pravnym myslenim, strategickym pri-
stupom a preciznou argumenticiou vyznamne prispeli k
uspechu respondentnej strany. Ich dosledna praca a schop-

nost analyzovat pripad boli kft¢ovymi faktormi v nasich
vitazstvach.

Osobny tspech a univerzitny rekord

Na osobnej trovni som hrdy na to, ze sa mi podarilo zis-
kat ocenenie 6. najlepsicho recnika sttaze (s priemerom
89,80 bodu), ¢im som dosiahol svoje doterajsiec maximum
a zaroven univerzitny rekord. Tento uspech vsak nepatri
iba mne — delim sa on so svojim vynimo¢nym kolegom
Ivanom Vu Nhu, ktory ziskal 5. miesto v re¢nickom reb-
ri¢ku s priemerom 90,00 bodu. Tento vysledok je pre mna
obzvlast cenny, pretoze minuly rok som bojoval s tizkos-
tou, a preto je prekonanie tejto vyzvy o to sladsie.

Toto podujatie bolo nielen oslavou pravnickych schop-
nosti, ale aj nezabudnutelnym zazitkom plnym Sportové-
ho ducha, profesionalneho rastu a skvelych fudi. Verim, ze
nasa univerzita sa aj v budiicnosti bude na tejto prestizne;j
satazi podielat a pokra¢ovat v budovani svojho mena v
medzindrodnej komunite pravnikov.

Patrik Ondrejech

VIII



Rada/rad tvovis nové veci?

Mas rada/rad pisanie clankov, ci sa vo svojom volnom
case venujes forografovanin?

Ak ano, tak hfadame
prave TEBA!

Do nésho timu fakultného ¢asopisu Corpus Delicti hladame
novych , spisovatelov, ¢i nddejnych fotografov.

Spoznaj novych udi, vyuzi svoj volny ¢as uzito¢ne a plnohod-
notne a pridaj sa k nam.
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Viac informdcii Ti radi poskytneme na emailovej adrese:
corpusdelicti.tt@gmail.com
Tesime sa prave na Teba :)
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