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PREDHOVOR

Nadacia Stefana Lubyho, Pravnické fakulta Trnavskej univerzity v Trnave a Ustav
$titu a prava Slovenskej akadémie vied usporiadali XVI. ro¢nik medzindrodného
prévnického biendle Lubyho prévnické dni v diioch 21. a 22. septembra 2023 v kon-
gresovom centre SAV v Smoleniciach. Zbornik, ktory Vam predkladame, je vystu-
pom prispevkov, ktoré odzneli na tejto konferencii.

Cielom konferencie pomenovanej Clovek v prdve bolo klast otdzky a hladat od-
povede do akej miery je sikromné pravo sposobilé ¢loveku ako zranitelnej entite
prav a povinnosti poskytnut skuto¢ntt moznost uplatnenia svojich prév a povin-
nosti, svojpravnost. Na rozdiel od konferencii, ktoré sa zameriavali skor na ochranu
slabsej strany v zmluvnom préve alebo vylu¢ne na ochranu spotrebitela, XVI. ro¢nik
medzindrodného prévnického biendle rozsiril perspektivy na iné aspekty ¢loveka,
seniorov, pacientov ¢i iné osoby s obmedzenymi schopnostami, ktoré zasahuja do
objektivne ZelateIného $tandardu sposobilosti. Mnohé fyzické osoby st osobitne
znevyhodnené v digitilnom prostredi, subjektivna nesposobilost fungovat v tom-
to svete tvori digitdlnu zranitelnost. Otédzkou sa javi aj miesto umelej inteligencie
v pravnom svete. Vzhladom na pozitivnu odozvu re¢nikov a ostatnych aktivnych
ucastnikov konferencie sa potvrdilo, ze téma otvorila Pandorinu skrinku plna po-
ziadaviek na pravne osetrenie zranitelnych strdnok Iudskej osobnosti, no niekedy aj
naopak, na o$etrenie préva zneuzitého ¢lovekom.

Prispevky st v zborniku zoradené v abecednom poradi, avsak v predstaveni ich
hlavnych myslienok si v tomto predhovore dovolujeme uplatnit iné kritérid triede-
nia.

Zac¢iname s prispevkami najvSeobecnej$ej povahy, ktoré mézu poskytnut hod-
notové a historické zéklady téme Clovek v prave. Profesor Karel Elids (Trnavskd uni-
verzita) sa v prispevku Clovék v prdvu: plavec nebo tonouci? zaobera témou ¢loveka
v prave zo vSeobecného hladiska. Ak st protichodné nazory H. G. Wellsa a G. K.
Chestertona v ndzore, ze prirodzenou tuzbou ¢loveka je mat ,kut, ktory je zretelne
jeho, autor sa zaoberd otdzkou, do akej miery pravo zaru¢uje ludom ,izemie, kde je
kazdy ob¢an krdlom“ Hodnota pravneho $tatu moéze byt zdrukou, no len vtedy, ak
sa jeho myslienky uvddzaju do praxe a nie len proklamuju v ustavach. Autor upozor-
nuje, ze Aristotelovskd idea pravneho $titu sa moze lahko zmenit na vlddu zdkona
a v dosledku toho na podvodni koncepciu policajného $taitu. Modernd koncepcia
$tétu zdoraznuje socidlny aspekt. Pravo sa v zdujme socidlnej spravodlivosti usiluje
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chrénit zranitelnych. Autor si kladie otdzku, ¢i tieto opatrenia v niektorych pripa-
doch nevytvéraja skor privilégid nez ,vyrovnavaji podmienky®, a tym nenarusaju
rovnost pred zdkonom. Poukazuje na potrebu posudzovat oba aspekty na zdklade
zasady proporcionality. Clanok uzatvéra diskusia o hypertrofii prava, ktor4 oslabuje
moznosti jeho chdpania a znehodnocuje pravo ako hodnotu.

Profesorka Denisa Dulakovd Jakiibekovd (Paneurépska vysoka gkola) sa vo svo-
jom prispevku Clovek v prdve (clovek v pravde?) zaoberd fenoménom pravdy v $irsich
suvislostiach, najma vsak koreldciou pravdy a prava z filozofického, ndbozenského,
spolo¢enského i politického hladiska. U¢elom prispevku m4 byt aj hladanie povahy
pravdy (a lzi) a ich zrkadlenia v prave, spravodlivosti a slobode, prostrednictvom
ucenia vybranych filozofov, moralistov, teolégov a pravnikov.

Autorky, docentka Adriana Svecovd a profesorka Miriam Laclavikovd, z Trnavskej
univerzity v spolo¢nom prispevku Prdvny status dietata modernej doby (legislativa,
nové vyzvy a prdvna prax prvej polovice 20. storocia) z historicko-pravneho hladiska
priblizuji premeny statusu dietata v ére modernity. Prezentuju nielen sukromno-
pravnu rovinu (koncept otcovskej moci, rodi¢ovskej moci, poru¢nictvo), ale aj poci-
najuci prienik $tdtu do oblasti prirodzenej, rodinnej starostlivosti kredciou institutov
socidlnoprévnej ochrany dietata a jej instituciondlnej zikladne (systém $tatnych det-
skych domovov v symbidze s polooficidlnym a stkromnym spolkovym sektorom).

Re¢nici (a prispievatelia do zbornika) zo zahranicia tému konferencie reflekto-
vali dvoma sp6sobmi, pricom kazdy z nich vedie k obohateniu nd$ho poznania. Nie-
ktori svoju prezentdciu ponali nadnarodne a spracovali premietnutia zranitelnosti
a postavenia ¢loveka z pohladu eurdpskeho prava a aktudlnych vyziev véeobecne
(Josipovié, Damjan). Ini vybrali podnetné reflexie témy v nirodnom prave, a tak in-
$pirovali zt¢astnenych k hladaniu najvhodnejsich modelov pravnej upravy de lege
ferenda (mozno) aj na Slovensku.

Snad na najvy$som stupni vieobecnosti (hoci ukotvend najmi v polskom préve
a z toho dovodu sa kategorizécii nami vysgie naértnutej vymyka) je $tadia polskych
spoluautorov profesora Fryderyka Zolla a Macieja Bujalského, ktori sa v eseji nazva-
nej A human being, dignity, consciousness and private law (a thought provoking essay on
legal subjectivity) zaoberaji premenami, ktorymi prechddzajt pre stkromné pravo
zasadné koncepcie pravnej subjektivity a pravnej sposobilosti. Naértavaju vyzvy,
ktorymi tieto pojmy prechddzaju vo svetle technologickych, biotechnologickych
a socidlnych zmien. Zéroven uznévaju suvislost medzi ludskou dostojnostou a poj-
mom prévnej subjektivity. Autori sa zamyslaju nad tym, ¢i by pre realizaciu uritych
zdujmov a ochranu urcitych statkov nebolo spravne rozliSovat pravnu kategériu
inych bytosti, ako su Iudia, a ¢i nastroj pravnej subjektivity moze byt prostriedkom
ochrany zivotného prostredia.
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V uréitych aspektoch je zrejmy presah tejto eseje aj do dal$ieho zahrani¢ného
prispevku The author as an individual and the copyright challenges of artificial intel-
ligence z pera docenta Matiju Damjana (Slovinsko), ktory sa zaoberal désledkami
generativnej umelej inteligencie na autorské pravo. Prispevok poukazuje na dilemu
oprévnenosti autorskych prav na diela generované umelou inteligenciou vzhladom
na to, ze umeld inteligencia nie je pravnickou osobou a neméze byt nositelom prév.
V prispevku sa zdoraznuje vyznam Iudskej tvorivosti v autorskom prave a kladie sa
otazka, ¢i by prava na vystupy umelej inteligencie mali vlastnit pouzivatelia alebo vy-
vojari umelej inteligencie. Skiima sa v iom koncepcia ,autorstva zalozeného na pod-
netoch’, pricom sa uvazuje o tom, ¢i sa ludsky vstup do podnetov umelej inteligencie
moze kvalifikovat ako autorstvo. To vedie k uvahdm o tlohe umelej inteligencie pri
vytvérani odvodenych diel, kde je prispevok ludského autora zretelnejsi. V ¢lanku
sa tiez uvazuje o moznom zavedeni novych vyhradnych prév pre vyvojirov umelej
inteligencie na ochranu ich investicii, pri¢com sa upozorniuje na mozné nevyhody pre
ludska tvorivost. Zaverom sa vyslovuje proti roz$ireniu autorskych prav na vystupy
umelej inteligencie, pricom zdéraznuje potrebu zachovat podstatu ludského tvori-
vého prejavu v autorskom prave.

Prispevok Protection of vulnerable energy customers profesorky Tatjany Josipovic
z Chorvatska reflektuje skuto¢nost, Ze pocas siicasnej energetickej krizy boli ob-
zvlast postihnuti zranitelni odberatelia energie. Preto sa na eurépskom trhu s elek-
trickou energiou, ktory zasiahla energetické kriza, venovala hlavna pozornost ochra-
ne zranitelnych odberatelov energie. Autorka skima ako smernica o elektrine z roku
2019 stanovuje $pecifickd rovnovihu medzi trhovou konkurenciou zalozenou na
slobode uzatvdrania zmlav a sitkromnej autonémii na jednej strane a ochranou kon-
covych odberatelov, najma koncovych odberatelov v domacnostiach a zranitelnych
odberatelov na strane druhej. Zavedenie takejto rovnovahy zévisi najmi od toho,
ako ¢lenské $taty transponovali tuto smernicu do svojich vnuatrostatnych pravnych
predpisov a akym druhom verejnopravnych opatreni zabezpecuju ochranu zrani-
telnych odberatelov energie. Autorka v tomto texte analyzuje vyvoj eurdpskych
pravidiel ochrany zranitelnych odberatelov energie. Hlavnym cielom je ndjst odpo-
ved na otdzku, ako eurdpske pravidla o pravach koncovych odberatelov suvisiacich
s energetikou a opatrenia na ochranu zranitelnych odberatelov ovplyvnuja sukrom-
nopravne vztahy na su¢asnom trhu s elektrinou zalozenom na zmluvach o dodavke
elektrickej energie.

Ako sme uz uviedli, ini zahrani¢ni re¢nici reflektuji najma ndrodné aspekty prav-
nej upravy vo vztahu k téme konferencie.

Profesorka Zderika Krdlickovd (Cesko) v prispevku Prdvni ochrana zranitelnyjch
osob versus respekt k jejich autonomii viile a prdvu na rodinny Zivot poukazuje na vyvoj
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v préave, ked sa v minulosti zakon zameriaval na ochranu zranitelnych os6b, no v su-
¢asnosti sa tito paternalistick4 paradigma doplita poziadavkou posilnit repektova-
nie autonémie vole tychto oso6b a podporovat ich. Referujiica sa domnieva, ze ¢esky
ob¢iansky zékonnik poskytuje zranitelnym osobdm ochranu aj priestor na dostojné
vyjadrenie ich vole a zarucuje, Ze tato vola bude respektovana tak sidmi, ako aj pre-
dovsetkym blizkymi rodinnymi prislugnikmi. Novy pristup k tejto problematike po-
silfiuje prirodzené prava ¢loveka v najsirSom zmysle slova, tiez (a najmi) zdéraziuje
jeho pravo na rodinny zivot, blizkost, $tastie, radost a dostojnost vo v§eobecnosti.

Spoluautori z Madarska Profesor Emdd Veress a dr. Kinga Ilyés si ako tému pri-
spevku vybrali referovat o novych rumunskych pravidlach starostlivosti o dusevne
znevyhodnené osoby (New rules for the care of adults with mental disabilities in Roma-
nia). Starostlivost o jednotlivca je dolezitd v kontexte toho, Ze mentélne a psycho-
socidlne postihnutie moéze vzniknut v dosledku réznych zékladnych ochoreni. Tie
mozu byt trvalé alebo docasné a ich zévaznost sa moze menit v zavislosti od lie¢by
a veku. Takéto situdcie si vyzaduju stanovenie zdkonnych ochrannych opatreni. Ab-
sencia takychto opatreni moze sposobit tazkosti jednotlivcovi alebo jeho rodinnym
prislusnikom. Na zmiernenie takychto prekdzok rumunsky zékonodarca upravil
institat sudneho zékazu. Ochranné opatrenie sidneho zdkazu ¢innosti pre osoby
s mentalnym postihnutim v8ak neobsahovalo dostato¢né zéruky na zabezpelenie
dodrziavania zékladnych Iudskych prév a slobod. Opatrenia obsiahnuté v zdkone
¢. 140/2022 sa zameriavaju nielen najmi na rekonfiguraciu institatu sadneho zaka-
zu, ale aj na vytvorenie novych ochrannych mechanizmov, a to instititov pomoci pri
uzatvérani pravnych ukonov, pravnej pomoci, osobitného opatrovnictva a mandatu
na ochranu.

Priamou reflexiou problémov zranitelnosti ¢loveka, ktoré sa vyskytuja v kaz-
dodennej praxi boli vystupenia verejného ochrancu prav, komisdra pre deti a ko-
misdrky pre osoby so zdravotnym postihnutim na konferencii. Leitmotivom
Lubyho préavnickych dni je smerovat k prekonaniu izolacionizmu pravnych vied
a prepojeniu pravnej vedy a praxe. Aj za¢lenenie re¢nikov, ktori realizuju pravo
ochrany zranitelnych oséb z pozicie autority subjektov verejného prava tvorilo
dolezita ¢ast mozaiky tvorenej témou ¢loveka v préve. Ich prispevky nie su sacas-
tou zbornika, vo velkej miere v$ak rezonovali tieto témy v dal$ich troch vystape-
niach, ktoré st uz v nasej publikacii zaradené. Tieto dalej komentované prispevky
velmi vystizne, s hlbokou znalostou pravnej Gpravy a praxe spracovali vybrané
aspekty ludskej zranitelnosti a tiez poukazali na potrebu sprévneho porozumenia
tomuto pojmu.

Sudca Ustavného sidu Slovenskej republiky dr. Peter Straka sa v prispevku Zne-
uZitie neskiisenosti a rozumovej nevyspelosti ako prehliadany faktor v sikromnom prdve
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venuje civilistickej kategorii neskusenosti jednotlivca v zmluvnych vztahoch, jej do-
sledkami, ako aj nastolovanim otdznikov nad jej dlhodobo nedostato¢nym reflekto-
vanim v aplika¢nej praxi. Uvahy prezentuje na vybranej zmluvnej klauzule o pred-
¢asnej splatnosti, ktorej nasledky st najma pri hypotékach mnohokrat zavazné, no
s perspektivami v kontexte prejudicidlneho konania na otdzku proporcionality pri
pouzivani tohto institatu.

Docentka Lila Bronislava Pavelkovd (Paneurdpska vysoka $kola) si zvolila tému
Obmedzenia osobnej slobody jednotlivca v siikromnom prdve. A hoci aj zd6raznuje exis-
tenciu mnohorakého ponimania pojmu sloboda v pravnom aj filozofickom zmysle,
vo svojom prispevku sa sustredi na tému osobnej slobody ako pravneho ekvivalen-
tu autonémie volby miesta pobytu a pohybu vo vymedzenom rozsahu. Konstatuje,
ze je zaujimavé sledovat dovody, ktoré spolo¢nosti umoziiuju zasiahnut do osobnej
slobody jednotlivca, osobitne pokial ide o zdsahy v rdamci civilného prava. Jeho pri-
marnym cielom totiZ nie je z4ujem spolo¢nosti (celku), ale ochrana individualnych
zaujmov a tieto by nemali prevézit nad jednym z najdolezitejsich Iudskych prav, kto-
rym osobnd sloboda nepochybne je.

Dr. Katarina Fedorovd (Trnavska univerzita) v prispevku Zdravotné postihnutie
rovnd sa zranitelnost. Alebo nie? upozortiuje, Ze pojmy zdravotné postihnutie, od-
kézanost na pomoc alebo potreba podpory pri rozhodovani si nemozno zamienat
a nie je mozné ich vnimat ako synonymd zranitelnosti. To, Ze sa ndm ur¢itd sku-
pina ludi javi obzvlast zranitelnd, e$te neznamend, ze takou skuto¢ne je. Rizikom
neoddvodneného prisudzovania zranitelnosti je znizenie re$pektu k autonémnym
rozhodnutiam jednotlivca; na celospoloc¢enskej urovni vedie takéto ,nélepkovanie®
k plytvaniu. Kazdé rozhodnutie, ktorym znizujeme objem zdrojov vo verejnom
zdravotnom poisteni ¢i inom solidarnom systéme s cielom ,ochrany zranitelnych®,
mé byt zaloZené na poctivom hodnoteni prinosov a nakladov. Kritérid a sposob roz-
hodovania o zdravotnom postihnuti a redlny obraz slovenskej chudoby nemaju uni-
kat pozornosti tvorcov zdravotnickej a inej $tétnej politiky. Mali by sme vediet, ¢im
konkrétne su dani Iudia ohrozeni a ako presne im pomdzeme, ak im poskytneme
vyhody a ulavy.

Organizécia biendle Lubyho pravnické dni prebieha v dvojro¢nych cykloch uda-
losti, ktoré su aj klu¢ovymi tlohami vo vedeckej, vzdelavacej a edi¢nej ¢innosti Na-
dacie Stefana Lubyho. Konanie konferencie sa strieda s vydanim zbornika. Uspe$né
zavi$enie tohto cyklu teda predpoklada nielen ur¢it tému, zostavit program konfe-
rencie s pozvanymi re¢nikmi a konferenciu usporiadat, ale jej vysledky s pomocou
re¢nikov - autorov zhmotnit v podobe zbornika. Mili ¢itatelia, ak v rukdch drzite
zbornik zo XVI. ro¢nika medzindrodného pravnického biendle Lubyho pravnické
dni, ak ¢itate tento zbornik ¢i dokonca ste sa konferencie zt¢astnili, v mene organi-
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zatorov Vam patri naga vdaka, pretoze spolo¢ne s nami napomahate napinaniu odka-
zu vyznamného slovenského civilistu Stefana Lubyho: prispievat k rozvoju prévnej
vedy a pravnej vzdelanosti.

Monika Juréovd

Milan Hlusdk
zostavitelia

11



PREFACE

The Stefan Luby Foundation, the Faculty of Law of the University of Trnava in
Trnava and the Institute of State and Law of the Slovak Academy of Sciences organ-
ised the XVIth edition of the international law biennial Luby Law Days on 21 and
22 September 2023 at the congress centre of the Slovak Academy of Sciences in
Smolenice. The proceedings we are presenting to you are the outcome of the papers
presented at this conference.

The aim of the conference, entitled A Human in Law, was to ask questions and
seek answers to what extent private law is capable of providing man, as a vulnerable
entity of rights and duties, with a real possibility of exercising his rights and duties,
his self-government. Unlike conferences that focused more on the protection of the
weaker party in contract law or solely on the protection of the consumer, the XVIth
International Law Biennial broadened perspectives to other aspects of the human
person, the elderly, patients or other persons with limited abilities that interfere
with an objectively desirable standard of capacity. Many individuals are particularly
disadvantaged in the digital environment; subjective incapacity to function in this
world constitutes digital vulnerability. The place of artificial intelligence in the le-
gal world is also an issue. Given the positive response from the speakers and other
active participants at the conference, it was confirmed that the topic has opened
a Pandora’s box full of demands for legal treatment of the vulnerable aspects of hu-
man personality, but sometimes also, conversely, for the treatment of law abused by
human beings.

The papers are arranged in alphabetical order in the proceedings, but in present-
ing their main ideas we take the liberty of applying different sorting criteria in this
preface.

We begin with the contributions of the most general nature, which can provide
the value and historical foundations for the theme of A Human in Law. Professor
Karel Elidgs (University of Trnava), in his paper Man in Law: swimmer or drowning?
deals with the topic of the human in law from a general point of view. If the oppos-
ing views of H. G. Wells and G. K. Chesterton’s view that man’s natural desire is to
have “a corner that is distinctly his own’, the author addresses the question to what
extent the law guarantees people “a territory where every citizen is king”. The value
of the rule of law can be a guarantee, but only if its ideas are put into practice and
not just proclaimed in constitutions. The author warns that the Aristotelian idea of

12
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the rule of law state can easily turn into the rule of law only and, as a result, into the
fraudulent concept of the police state. The modern conception of the state empha-
sizes the social aspect. Law seeks to protect the vulnerable in the interest of social
justice. The author wonders whether these measures do not in some cases create
privileges rather than “level the playing field” and thus undermine equality before
the law. He points to the need to assess both aspects on the basis of the principle of
proportionality. The article concludes with a discussion of the hypertrophy of law,
which weakens the possibilities of understanding it and devalues law as a value.

Professor Denisa Dulakovd Jakiibekovd (Pan-European College) deals in her con-
tribution A man in law (a man in truth?) with the phenomenon of truth in a broader
context, especially the correlation of truth and law from a philosophical, religious,
social and political point of view. The aim of the paper is also to search for the nature
of truth (and falsehood) and their mirroring in law, justice and freedom, through the
teachings of selected philosophers, moralists, theologians and jurists.

The authors, Associate Professor Adriana Svecovd and Professor Miriam
Laclavikovd, from Trnava university, in their joint contribution The Legal Status of
the Child in Modern Times (Legislation, New Challenges and Legal Practice in the First
Half of the 20th Century), approach the transformations of the status of the child in
the era of modernity from a historical-legal perspective. They present not only the
private law dimension (the concept of paternal authority, parental authority, guard-
ianship), but also the incipient penetration of the state into the sphere of natural,
family care through the creation of the institutes of socio-legal protection of the
child and its institutional basis (the system of state children’s homes in symbiosis
with the semi-official and private associational sector).

Speakers (and contributors to the proceedings) from abroad reflected on the
theme of the conference in two ways, each leading to an enrichment of our knowl-
edge. Some took a transnational approach to their presentations, elaborating on the
projections of human vulnerability and status from the perspective of European
law and current challenges in general (Josipovic, Damjan). Others selected thought-
provoking reflections on the topic in national law, thus inspiring the participants to
search for the most appropriate models of de lege ferenda legislation (perhaps) also
in Slovakia.

Perhaps at the highest level of generality (although anchored mainly in Polish
law and therefore falling outside the categorization we have outlined above) is the
study by Polish co-authors Professor Fryderyk Zoll and Maciej Bujalski, who in an
essay entitled A human being, dignity, consciousness and private law (a thought provok-
ing essay on legal subjectivity) deal with the transformations undergone by the fun-
damental concepts of legal subjectivity and legal capacity in private law. They out-
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line the challenges that these concepts are undergoing in the light of technological,
biotechnological and social change. At the same time, they acknowledge the con-
nection between human dignity and the concept of legal personality. The authors
consider whether it might be appropriate to distinguish the legal category of beings
other than human beings for the realization of certain interests and the protection of
certain goods, and whether the instrument of legal personality can be a tool for the
protection of the environment.

In certain aspects, the overlap of this essay with another foreign contribution The
author as an individual and the copyright challenges of artificial intelligence by Associate
Professor Matija Damjan (Slovenia), which dealt with the implications of generative
artificial intelligence for copyright law, is also evident. The contribution highlights
the dilemma of copyright eligibility of works generated by artificial intelligence,
given that artificial intelligence is not a legal person and cannot be a rights holder.
The paper highlights the importance of human creativity in copyright law and asks
whether the rights in Al outputs should be owned by the users or the developers of
the AL It explores the concept of ‘stimulus-based authorship, considering whether
human input into Al stimuli can qualify as authorship. This leads to a consideration
of the role of Al in the creation of derivative works, where the contribution of the
human author is more evident. The article also considers the possible introduction
of new exclusive rights for Al developers to protect their investments, highlighting
the potential drawbacks for human creativity. It concludes by arguing against the
extension of copyright to Al outputs, stressing the need to preserve the essence of
human creative expression in copyright law.

The contribution Protection of vulnerable energy customers by Professor Tatjana
Josipovic from Croatia reflects the fact that vulnerable energy customers have been
particularly affected during the current energy crisis. Therefore, the protection of vul-
nerable energy customers has been a major focus in the European electricity market
affected by the energy crisis. The author examines how the 2019 Electricity Directive
strikes a specific balance between market competition based on freedom of contract
and private autonomy on the one hand, and the protection of end-users, in particular
residential end-users and vulnerable customers, on the other. Striking such a balance
depends in particular on how Member States have transposed this Directive into their
national legislation and what kind of public law measures they take to ensure the pro-
tection of vulnerable energy consumers. In this text, the author analyses the develop-
ment of European rules on the protection of vulnerable energy consumers. The main
objective is to answer the question of how European rules on energy-related end-user
rights and measures to protect vulnerable customers affect private law relations in the
current electricity market based on electricity supply contracts.
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As mentioned above, other foreign speakers mainly reflect on national aspects of
legislation in relation to the conference theme.

Professor Zderika Krdlickovd (Czech Republic), in her contribution Legal protec-
tion of vulnerable persons versus respect for their autonomy of will and the right to family
life points out the development in law, where in the past the legislation focused on
the protection of vulnerable persons, but nowadays this paternalistic paradigm is
complemented by the requirement to reinforce the respect for the autonomy of will
of these persons and to support them. The presenter considers that the Czech Civil
Code provides vulnerable persons with both protection and space to express their
will with dignity and guarantees that this will will be respected both by the courts
and, above all, by close family members. The new approach to this issue strengthens
the natural rights of the person in the broadest sense of the word, but also (and es-
pecially) emphasises their right to family life, closeness, happiness, joy and dignity
in general.

The co-authors from Hungary, Professor Emdd Veress and Dr. Kinga Ilyés, have
chosen to report on the New rules for the care of adults with mental disabilities in Ro-
mania as the topic of their paper. The care of the individual is important in the con-
text that mental and psychosocial disabilities can arise as a result of various under-
lying illnesses. These may be permanent or temporary and their severity may vary
depending on treatment and age. Such situations require the establishment of legal
safeguards. The absence of such measures may cause hardship to the individual or
their family members. In order to alleviate such obstacles, the Romanian legisla-
tor has provided for the institution of judicial interdiction. However, the protec-
tive measure of judicial interdiction for persons with intellectual disabilities did not
contain sufficient safeguards to ensure respect for fundamental human rights and
freedoms. The measures contained in Act No 140/2022 aim mainly at reconfiguring
the institution of the judicial interdiction, but also at creating new protection mech-
anisms, namely the institutions of assistance in legal transactions, legal aid, special
guardianship and the mandate of protection.

A direct reflection of the problems of human vulnerability that arise in everyday
practice were the interventions of the Public Defender of Rights, the Commissioner
for Children and the Commissioner for Persons with Disabilities at the conference.
The leitmotif of the Luby Law Days is to work towards overcoming the isolationism
of the legal sciences and linking legal research and practice. Also, the inclusion of
speakers who implement the law of protection of vulnerable persons from the posi-
tion of authority of public law actors constituted an important part of the mosaic
formed by the theme of human beings in law. Their contributions are not part of
the proceedings, but these themes resonated extensively in the other three speeches
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already included in our publication. These further annotated contributions have
very succinctly, with a deep knowledge of the law and practice, elaborated selected
aspects of human vulnerability and have also highlighted the need for a proper un-
derstanding of the concept.

Dr. Peter Straka, Judge of the Constitutional Court of the Slovak Republic,
discusses in his contribution Abuse of inexperience and intellectual disability as an
overlooked factor in private law the civil category of inexperience of the individual
in contractual relations, its consequences, but also raises questions about its long
insufficient reflection in the application practice. He presents his thoughts on a se-
lected contractual clause on early repayment, whose consequences are often serious,
especially in the case of mortgages, but with perspectives in the context of the pre-
liminary ruling on the question of proportionality in the use of this institute.

Associate Professor Lila Bronislava Pavelkovd (Pan-European College) has cho-
sen the topic of Restrictions on the personal freedom of the individual in private law, and
although she emphasises the existence of multiple conceptions of the concept of
freedom in both the legal and philosophical sense, in her contribution she focuses
on the topic of personal freedom as the legal equivalent of autonomy of choice of
place of residence and movement within a defined range. He notes that it is interest-
ing to trace the reasons that allow society to interfere with an individual’s personal
liberty, specifically in terms of interference within the framework of civil law. Its pri-
mary objective is not the interests of society (as a whole) but the protection of in-
dividual interests, and these should not override one of the most important human
rights, which personal liberty undoubtedly is.

Dr. Katarina Fedorovd (University of Trnava) in her contribution Disability
Equals Vulnerability. Or not? points out that the concepts of disability, dependence
on assistance or the need for decision support cannot be confused and cannot be
seen as synonymous with vulnerability. Just because a group of people appear par-
ticularly vulnerable does not mean that they are. The risk of unjustified attributions
of vulnerability is to reduce respect for autonomous individual choices; at a soci-
etal level, such ‘labelling’ leads to waste. Any decision to reduce resources in public
health insurance or any other solidarity system in order to ‘protect the vulnerable’
should be based on an honest assessment of the benefits and costs. The criteria and
method of decision-making on disability and the real picture of Slovak poverty
should not escape the attention of health and other public policy makers. We should
know what exactly the people in question are at risk of and how exactly we will help
them if we provide them with benefits and concessions.

The organization of the biennial Luby Law Days takes place in two-year cycles of
events, which are also key tasks in the scholarly, educational and editorial activities
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of the Stefan Luby Foundation. The conference alternates with the publication of
the conference proceedings. The successful completion of this cycle therefore pre-
supposes not only determining the theme, setting up the conference programme
with invited speakers and organising the conference, but also materialising its re-
sults in the form of a conference proceedings with the help of the speakers - the
authors. Dear readers, if you hold in your hands the proceedings of the 16th edition
of the international biennial Luby Law Days, if you are reading these proceedings
or even if you attended the conference, on behalf of the organisers, our thanks go
to you, because together with us you are helping to fulfil the legacy of the eminent
Slovak civilian Stefan Luby: to contribute to the development of legal science and
legal education.

Monika Juréovd

Milan Hlusdk
editors
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Abstract: The paper addresses the implications of generative artificial intelligence (AI) on copyright
law. It highlights the dilemma of copyright eligibility for AI-generated works, given that Al is not alegal
entity and cannot hold rights. The paper emphasises the importance of human creativity in copyright
law, questioning whether AT users or developers should own the rights to Al outputs. It explores the
concept of ‘prompt-based authorship), deliberating if human input in Al prompts can qualify as author-
ship. This leads to considering AI’s role in creating derivative works, where the human author’s con-
tribution is more discernible. The paper also contemplates the possible introduction of new exclusive
rights for AI developers to protect their investments while noting the potential drawbacks to human
creativity. Conclusively, it argues against extending copyright to Al outputs, emphasising the need to
preserve the essence of human creative expression in copyright law.

Keywords: generative Al, copyright, derivative works, Al training, performers

1. Introduction

One of the basic premises of copyright law is that it protects human creativity.

The international legal framework of fundamental rights guarantees such legal pro-
tection.? Article 27(2) of the Universal Declaration of Human Rights and Article
15(1)(c) of the International Covenant on Economic, Social and Cultural Rights
recognise everyone’s right to benefit from the protection of the moral and material

interests resulting from any scientific, literary or artistic production of which they

are the author. Both documents speak of “everyone’s” rights, which suggests that

they protect the creative pursuits of individuals.?

Generative artificial intelligence (AI) can produce text, images, music, video, and

other outputs that are superficially indistinguishable from human creative works.

2

3

The research for this paper was funded by the Slovenian Research and Innovation Agency under the
research project J5-3107, “Development and use of artificial intelligence in the light of negative and
positive obligations of a State to ensure the right to life”, and the research programme P5-0337 “Legal
challenges of the information society.”

E. Drobez (2019), at 7; P. C. Torremans (2007), pp. 274 — 281.

E. Bonadio, L. McDonagh (2020), p. 116; D. Gervais (2020), p. 2080.
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ChatGPT and Google Bard are examples of generative Al that can generate text,
translate between languages, and compose creative content, including stories, songs,
scripts, software code, etc., upon user’s prompts. Stable Diffusion, Midjourney and
DALL-E are graphical Al models that can generate images based on text prompts.
The similarity of Al's outputs to human works of authorship challenges the classical
premises of copyright law and raises new legal issues.*

This paper will first address the question of whether and under what conditions
Al products are protected by copyright or related rights. This will be followed by an
examination of how generative Al interferes with the legal position of authors and
performers.

2. Copyright protection of Al products
2.1. The centrality of the human author

The products of modern generative Al models are complex enough to be con-
sidered copyright-protected works without reservation if they had a human author.
A work’s artistic or technical quality or taste is not a condition for copyright protec-
tion.” Given the almost complete indiscernibility between human and Al creations,
it might seem reasonable at first sight to treat Al outputs as copyright-protected
works as well. Despite the many debates on whether Al should one day be recog-
nised as having legal personality, the legislation in force clearly does not treat Al
models as persons. Therefore, Al models cannot, in any case, be the holders of rights
and obligations. Therefore, if copyright protection were granted to the outputs of
generative Al, AI models would lack the legal capacity to act as authors and copy-
right holders. So, if AI were to be recognised as the author, the crucial legal issue
would be whether copyright in Al-generated works belongs to the user of the Al or
to the producer or developer of the Al model used.

Stephen Thaler, the developer of the AI algorithm dubbed the Creativity Ma-
chine, sought to obtain copyright on this legal basis. In 2018, Thaler applied to the
US Copyright Office to register a copyright claim in a picture named “A Recent En-
trance to Paradise.” Thaler stated that the work was autonomously created by a com-
puter algorithm running on a machine, and he was seeking to register this computer-
generated work as a work-for-hire to the owner of the Creativity Machine. However,

*  US Copyright Office (2023), p. 1.
S M. Trampuz, B. Oman, A. Zupan¢i¢ (1997), pp. 33 - 34; D. Gervais (2020), p. 2068.
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the Copyright Office rejected this request, explaining that copyright law only pro-
tects the fruits of intellectual labour that are founded in the creative powers of the
human mind. This precludes the registration of works produced by a machine or
mere mechanical process that operates without any creative input or intervention
from a human author. Under the statute, a copyright-protected work must be cre-
ated by a human being.’ In August 2023, the US District Court for the District of
Columbia upheld the Copyright Office’s decision.”

The conclusion that mere algorithmic outputs cannot be subject to copyright
protection could be reached in most jurisdictions since modern copyright law puts
the human being at the centre.® Although the Berne Convention for the Protection
of Literary and Artistic Works® does not expressly provide that protected works
must be created by humans, this assumption is evident from its provisions. For ex-
ample, the moral rights outlined in Article 6bis are closely connected to the human
author’s personality and are independent of economic rights. Additionally, the term
of protection is defined by the length of the author’s life (Article 7). The EU copy-
right directives also lack a specific definition of an author. However, the Court of
Justice of the EU has established in its case law the requirement that a copyright-
protected work must be an intellectual creation of a human." In the case of Infopag,"!
the Court held that a work can be protected if it is original in the sense that it is the
author’s own intellectual creation. In Painer,'? it elaborated that an intellectual cre-
ation is an author’s own if it reflects the author’s personality. That is the case if the
author could express their creative abilities in the production of the work by making
free and creative choices.

The special rules on copyright protection of software do not alter these findings.
Whereas computer programs, including Al algorithms, are themselves subject to
copyright initially held by the software developers, the developers’ copyright on the
source code and machine code does not simply extend to the outputs of such code.
The rights of the computer program’s author, as defined in Article 4 of the Directive

¢ US Copyright Office, Copyright Review Board, correspondence ID 1-3ZPC6C3; SR# 1-7100387071,
February 14, 2022.

7 Civil Action No. 22-1564 (BAH), Stephen Thaler v. Shira Perlmutter, Register of Copyrights and Di-
rector of the United States Copyright Office, et al., Memorandum Opinion, August 18,2023.

8 D. Gervais (2020), p. 2073; M. Bogataj Jan¢i¢ (2021), p. 187; US Copyright Office (2023), pp. 2 - 3.

®  Asamended on September 28, 1979.

1o P. B. Hugenholtz, J.P. Quintais (2021), p. 1195; E. Bonadio, L. McDonagh (2020), pp. 117 - 118.

"' Judgment of the Court of 16 July 2009 in case C-5/08 Infopaq International A/S v Danske Dagblades
Forening.

2 Judgment of the Court of 1 December 2011 in case C-145/10 Eva-Maria Painer v Standard Ver-
lags GmbH and Others.
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on the legal protection of computer programs,'* do not include any rights on the
works created with the respective program. Accordingly, Al users cannot acquire
copyright in AI outputs simply because they hold a licence to use the AI or have
initiated the program.

Whether a work is protected by copyright remains determined by the role of the
human author in its creation. Generative Al cannot be considered the author since
awork is only copyrightable if a human has made all the key creative choices. With-
out a human being’s active participation in the creative process, Al output cannot
legally be considered a work of authorship, even if it is indistinguishable from a work
that a human being would have created."*

2.2. Prompt-based authorship?

Having eliminated the option that generative Al could itself be deemed the au-
thor, we must further analyse whether and under what conditions the user of the Al
model could be considered the author of Al’'s outputs. This is, in fact, an iteration of
the age-old copyright law question that must be asked in connection with any sort
of new technology involved in the creation process, particularly where the technol-
ogy takes over (most of)) the physical activity concerned with producing the work.
Photography and computers are examples of such tools that limit the author’s physi-
cal involvement in the creative process to pressing buttons; yet, there is no doubt in
modern copyright doctrine that they can be used as tools to create works of author-
ship. A work of authorship is created if the creative choices made by the author in
using such a tool result in the creation of an original intellectual work.

The use of software for creating and editing text, images, sound and video is
commonplace, and, in fact, the recent versions of such software often include Al
algorithms to provide specific functionalities, such as image enhancement.” How-
ever, the software’s end users make the main creative choices in this type of digital
creation, and the output is, therefore, their own work.'® In digital photography, al-
though the image is recorded and processed by a digital device, the photographer
has chosen the motif of the photograph, the angle under which it was taken, the
focus, the lighting, the background, etc. On the other hand, when an end user turns

3 Directive 2009/24/EC of the European Parliament and of the Council of 23 April 2009 on the legal
protection of computer programs, OJ L 111, 5.5.2009, p. 16 — 22.

4 D. Gervais (2020), p. 293.

Adobe Photoshop includes a Generative Fill feature that allows the user to add, expand or remove

content from their images based on word prompts using the AL

16 B.Van Wiele (2021), pp. 166 — 167; M. Bogataj Jan¢i¢ (2021), p. 169.
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on a security camera, such creative choices are absent. The camera will invariably
record the space at which it is directed according to predefined parameters. Hence,
its video recording will not be copyright-protected.

These principles must be applied correspondingly to user’s interactions with
generative Al. A user directs the AI’s generative process by entering textual prompts
suggesting the topic and style of the output. Due to the language modules’ ability to
interpret text, the prompts do not need to be entered in a specific form but can be
formulated freely in the form of questions, orders or suggestions. Entering a simple
prompt such as “Draw a dog” defines only the topic of Al’s output and leaves all
other possible variables of the image to Al's algorithm. Such an action is very much
akin to turning on a security camera. The generation process is wholly automated
and cannot produce a copyright-protected work of authorship. Simply having an
idea of what kind of output the user wants to create with the Al is insufficient, as
ideas are not protected by copyright.

However, the user’s prompts describing the desired AI's output parameters can
be extensive and detailed. Coming up with such complex prompts can be original
work on its own, combining skill and effort with creativity, although the functional
nature of the prompts may limit the scope of the author’s creative decisions. Is hu-
man creativity in drafting the prompts based on which the AI generates its output
sufficient to create a work of authorship? The answer is identical as in the relation
between the rights on computer code and on computer-generated products. Copy-
right in the prompts does not translate into copyright on the outputs generated by
the Al based on these prompts. Indeed, only the content of the prompts entered by
the user is relevant to the functioning of the Al, not their (potentially copyrighted)
expression. As long as the main parameters concerning the design, implementation
or editing of the output are selected by the Al, the output is not a work of author-
ship."”

Copyright in Al's output can only arise if the author uses Al merely as a tool
so that the author’s creative decisions are directly reflected in the final product.
Deciding when these conditions are deemed to have been met will undoubtedly
be a matter of much further discussion in legal theory and case law. The issue is
compounded by the stochastic nature of generative Al, which means that entering
identical prompts will produce a different result each time. This means that the user
of Al cannot predict the exact outcome based on the prompts entered and cannot
direct the generation process in detail.'® The situation can be compared with cre-

17 D. Gervais (2020), p. 2100; P. B. Hugenholtz, J. P. Quintais (2021), pp. 1206 - 1207.
18 B.Van Wiele (2021), p. 169; D. Gervais (2020), p. 2070.
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ative methods involving a degree of randomness (e.g., Jackson Pollock’s drip paint
technique). Yet, the difference is that in the case of generative Al, the production of
the work is entirely out of the author’s hands.

The US Copyright Office examined the issue in the Thédtre D'opéra Spatial case."
Mr Jason Allen applied for copyright registration of the eponymous image gener-
ated by the AI system Midjourney, naming himself the author. The applicant argued
that he had contributed significantly to creating this image by entering about 624
text prompts and revisions of text prompts, as well as using Photoshop software to
remove flaws and create new visual content. He had also upscaled the image using
an Al tool. The Copyright Review Board acknowledged that the prompting process
may involve creativity but held that providing text prompts does not actually form
the generated images. The basis for this finding is Midjourney’s documentation, ac-
cording to which Midjourney does not interpret prompts as specific instructions
to create a particular expressive result but simply converts words and phrases into
smaller tokens that are used for the training of data and to generate an image. This
means that the process is not controlled by the user, unlike in the creative process of
a human artist, writer or photographer. Consequently, the Copyright Office refused
the registration.

2.3. Derivative works based on Al outputs

A human author’s creative input is more evident when the AI’s product is used
only as a basis, which the author then transforms, redesigns, or edits to create an
original derivative work. For example, a journalist might use ChatGPT to draft a re-
port on an event and then check, revise and amend the draft to produce the final
text of the newspaper article. If such a modification of the AI’s output itself reaches
the threshold of individual intellectual creation, the author of the derivative work
acquires copyright in it (Article 2(3) of the Berne Convention).? As the underlying
Al product is not copyright-protected, this makes them the sole author and the sole
rightsholder of the final work.

If it is possible to separate the human-authored parts of the work from the Al-
generated parts, then the human author’s copyright will only cover the parts that are
the author’s own creation. In February 2023, the US Copyright Office concluded
that the graphic novel Zarya of the Dawn, which comprised human-authored text

19 US Copyright Office, Copyright Review Board, SR # 1-11743923581; correspondence ID: 1-ST5320R,
September S, 2023.
2 P.B. Hugenholtz, J. P. Quintais (2021), pp. 1203 - 1204.
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combined with Al-generated images, constituted a copyrightable work, but the in-
dividual images themselves could not be protected by copyright. Hence, copyright
applied only to the text and the selection and arrangement of images and text, which
were the work of the human author.!

If a person falsely represents themselves as the sole author of a work created in
whole or in part by Al they are not infringing the author’s moral rights (the right to
claim authorship, Article 6bis (1) of the Berne Convention), so this is not a case of
plagiarism but merely appropriation of authorship on unprotected material. Such
action may be unethical but does not violate copyright. Of course, using Al to sup-
port or replace the human author’s own effort can be problematic for other reasons
outside copyright law, particularly if the author is expected to work independently,
e.g. students writing a seminar assignment. On the other hand, where the essence of
the author’s service is not to create original work but to assure that the work’s con-
tent is technically or legally correct and to stand behind the final product, the use
of Al to produce such work may not be relevant at all, whether revealed or not. In
the legal profession, the use of AI will certainly soon be commonplace to generate
standard legal texts and to summarise legislation or case law. Yet, the lawyer will still
be held accountable for the professional correctness of the end result — a service that
Al does not provide- for the time being.

2.4. Al developers’ sui generis, right?

Developing Al especially the training of algorithms, as well as running the serv-
ers for its continuous operation, requires significant resources. As Al developers
do not hold copyright in AI’s outputs and cannot charge for their exploitation, the
idea has been put forward to provide them with a new exclusive right on their mod-
el’s outputs. The ability to license the use of outputs would then serve as a source
of funding for further AI development. Unlike copyright, the protection by related
rights or sui generis rights does not require a creative contribution by a human be-
ing.** A sui generis right belonging to the AI developer could be modelled on the
related rights enjoyed by phonogram producers, broadcasting organisations or data-
base makers.” Al developers could thus be granted exclusive rights to the reproduc-
tion and communication to the public of all outputs generated by their AI models.

2t U.S. Copyright Office, Cancellation Decision re: Zarya of the Dawn (VAu001480196) at 2 (Feb. 21,
2023).

2 M. Bogataj Jan¢i¢ (2021), p. 177.

% W. Vanpoucke (2021), p. 503.
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Users would, therefore, have to pay a fee to the manufacturer for the continued use
of these outputs. The right would be narrower in scope than copyright and would
last for a shorter period, e.g. three years.**

The decision to introduce a new exclusive is not linked to the protection of hu-
man creativity but would be primarily intended to protect an investment. Philo-
sophically, the introduction of such rights can only be justified on utilitarian theory
— on the grounds that it will encourage investment in the development of Al. Of
course, Al itself does not need a financial incentive to create.”® The existence and
scope of related rights thus depend primarily on the lobbying success of potential
rights holders.?

The case for introducing such new rights on Al outputs does not seem convinc-
ing. The intellectual property system is based on the scarcity of protected intangible
goods subject to exclusive rights. The right to use such scarce goods thus brings the
user a certain advantage, giving exclusive rights an economic value. However, soon
after large-scale generative AI models became publicly available online, it became
clear that they can automatically generate new content thousands of times faster
than human creators and that the quantity of such products is virtually unlimited, as
the marginal cost of production is negligible. Whereas related rights holders, such as
phonogram producers or broadcasting organisations, market their products them-
selves, Al developers do not control AI's outputs generated upon its users’ prompts.
This would make it difficult for them to track the legal transactions concerning such
products (the number of which is growing exponentially) as well as their actual use.””
It seems likely that AI producers will find it easier to generate cash flow by charging
licence fees for the incorporation of Al designs into commercial third-party software
as well as offering paid subscriptions to end-users to use advanced Al features.

3. The legality of Al training on existing works
Generative Al models use machine learning techniques to learn the patterns and

structure of the training data (text, images, video, music, program code, etc.) and
then generate new outputs with similar features when prompted.”® AI developers

*  E.Bonadio, L. McDonagh (2020), p. 134.

% Cf. W. Vanpoucke (2021), p. 501; M. Bogataj Jan¢i¢ (2021), p. 170.
% E.Bonadio, L. McDonagh (2020), pp. 133 - 134.

¥ Cf.W. Vanpoucke (2021), pp. 502 - 503.

*  J. Gillotte (2020), pp. 2660 - 2663.
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prefer not to disclose the exact materials on which the training took place,” but
training data is usually scraped from the internet and includes many copyrighted
works with different legal statuses (reserved rights, free licences, public domain,
etc.).*® Given such training, generative Al can mimic a particular artistic style, in-
cluding a specific author's style.* The instantaneous generation of such imitations
is a particular threat to digital artists, who have invested a lot of effort in developing
a recognisable style but do not produce physical originals of their works that would
retain more value than a digital copy.*> Many artists feel that training Al algorithms
on existing works of authorship and generating new content based on this training
infringes their copyright.

A fundamental principle of copyright law is that copyright protects the original
expression of an idea, not the idea itself. This guarantees the freedom of learning
that is essential for further creativity, as authors always draw from and rely on the
general cultural heritage.’® Freedom to learn in the sense of being able to adopt ideas
also applies to machine learning. However, creating an Al training dataset invariably
involves at least temporary electronic reproduction of protected works, potentially
infringing copyright.** The legality of machine learning depends on its technical
implementation. If the AI model reads the copyrighted works available online and
immediately deletes the digital copies, a permissible temporary reproduction might
be allowed under Article 5(1) of the InfoSoc Directive.*> However, the Al training
dataset usually has to be kept longer, which requires the copyright holder’s authori-
sation or relying on other copyright exceptions and limitations.

The DSM Directive® introduced a mandatory exception for text and data min-

¥ Adobe states that the machine learning of its Firefly generative AI tool was performed exclusively on

Adobe Stock images, openly licensed works and works in the public domain. Adobe, therefore, provides
business users with a guarantee against any third-party claims of copyright infringement on Firefly
products. R. Miller (2023). The proposal for an AI Act (COM(2021) 206 final), as amended by the
European Parliament in May 2023, contains in Article 28b a provision on the mandatory publication of
a summary of copyrighted material used for AI machine learning.

%0 A. Skilji¢ (2021), p. 1350.

3! E.Bonadio, L. McDonagh (2020), p. 126.

32 C.Hutchinson, P. John (2023).

% M. Trampuz, B. Oman, A. Zupanci¢ (1997), pp. 31 - 32.

¥ Cf.]. Gillotte (2020), p. 2671.

% Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the har-
monisation of certain aspects of copyright and related rights in the information society, OJ L 167,
22.6.2001, p. 10 - 19. Cf. E. Bonadio, L. McDonagh (2020), p. 130; A. Skilji¢ (2021), p. 1352.

3 Directive (EU) 2019/790 of the European Parliament and of the Council of 17 April 2019 on copyright
and related rights in the Digital Single Market and amending Directives 96/9/EC and 2001/29/EC,
OJ L 130,17.5.2019, p. 92 - 125.
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ing, which allows reproductions and extractions of lawfully accessible works and
other subject matter for the purposes of text and data mining.*” Copies of works cre-
ated on this basis may be kept for as long as necessary for text and data mining pur-
poses. However, copyright holders may prohibit the use of their works for text and
data mining except when it is performed for the purposes of scientific research. In
the case of works accessible online, such reservations should be made using appro-
priate machine-readable metadata and terms of use of the work (the standardised
format of which has not yet been developed).

Another issue is the legality of using the knowledge created by Al training to
generate new outputs. Critics believe that AI’s products are derived entirely from
the creativity of the human creators whose works the Al was trained on. There is
no doubt that copyright is infringed if the AI reproduces, in whole or in part, one
or more works of authorship on which the model has been trained. However, this
should not occur as machine learning should not produce copies of the training
data but only find correlations and patterns in the dataset, which Al can then use
as a matrix for its own production.’® If the Al does a good job of mimicking a style
contained in the dataset, this is permissible since correlations and patterns are just
ideas not covered by copyright.”” Protecting authors from AI’s ability to produce
works in the same style much more quickly than human authors themselves would
require a change in the law. However, such a change would be difficult to reconcile
with the fundamental premises of copyright law.

Generative Al can also be used to modify a specific copyright-protected work.
Automatic text translators and image processing tools are intended to do that. By
using the software in this way, the Al user can infringe the copyright holder’s right of
adaptation, arrangement and other alteration (Article 12 of the Berne Convention).
However, such adaptation is free as long as it remains within the bounds of private
use and is not accessible to the public. Therefore, the author’s permission is not re-
quired for the operation of the Al but for the further distribution or communication
to the public of the output it has created. If Al was used to transform the underlying
work into a parody, pastiche or caricature, such a derived work could be published
freely based on Articles 5(3)(k) of the InfoSoc Directive and 17(7) of the DSM
Directive.

7 E.Bonadio, L. McDonagh (2020), p. 131.
% D. Gervais (2020), p. 2097.
% E.Bonadio, L. McDonagh (2020), pp. 126 — 127.
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4. ‘Synthetic’ performers

Actors also feel threatened by the possibility of Al replacing their work. Deepfake
technology allows a person’s face or body to be digitally altered in a video to look
like someone else’s.* In the 2023 SAG-AFTRA strike, the actors’ guild opposed,
among other things, the possibility of film studios using Al to create new perfor-
mances based on footage of actors’ previous appearances in films without the actors
being able to decide or be compensated for doing so.*!

Performers in audiovisual works usually transfer all economic rights in their per-
formances to film producers, giving the producers the right to re-use and modify the
recordings of such performances. However, performers retain the moral right to ob-
ject to any distortion, mutilation or other modification of their performance which
would be prejudicial to their honour or reputation (Article 6bis(1) of the Berne
Convention). Using a digitally manipulated image and voice of an actor in a new
role without prior agreement on the possibility of such use could be characterised as
a distortion of the original performance. Actors can also resist the use of their image
based on their personality rights, even if their image is not recreated based on past
performances but by scanning their faces. However, the guild’s legitimate concern
is that consent to such re-use of actors’ likenesses will become a standard feature of
actors’ contracts with film producers. Like authors, actors have no effective protec-
tion against the creation and animation of a new artificial character by Al based on
machine learning on the roles of human actors.

Like authors, players also have no effective protection against Al creating and
animating new; artificial characters based on Al’s training on the roles of human ac-
tors in films. Such ‘synthetic’ performers could soon replace extras as well as sup-
porting actors in films.

4. Conclusion

Generative Al will significantly impact human creation, both as a tool for cre-
ation and as a substitute for the human creator. If human authors use Al as a tool
in their creative process, they will enjoy the same level of copyright protection as
if they were creating without AL Protecting human creativity does not require the

# The draft Al Act proposes mandatory disclosure that such content has been artificially created or mani-

pulated (Article 52).
# ]. Koblin, N. Sperling (2023).
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extension of copyright to the millions of Al outputs, which are generated faster than
any human could create or use them. Any extension of exclusive rights to mere Al
outputs would only serve to protect the investment into Al development. It would
narrow the fundamental freedom of human creativity and raise the social cost of
legal protection, as any author could face accusations of infringement on a plethora
of Al products.* Given this, machine ‘creativity’ needs no legal protection. Human
creators may be threatened by AT’s ability to learn from their works to create prod-
ucts that are not copies of existing works or performances and do not infringe copy-
right or related rights but may successfully replace those works or performances
because of their similar style. Copyright law cannot protect authors and performers
against this risk.
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CLOVEK V PRAVE (CLOVEK V PRAVDE?)

prof. JUDr. Denisa Dulakové Jakubekova, PhD.

Paneurdpska vysokd $kola, Fakulta prava

Abstrakt: Autorka sa vo svojom prispevku zaoberd fenoménom pravdy v $ir$ich savislostiach, najma
vak koreldciou pravdy a prdva z filozofického, nébozenského, spolocenského i politického hladiska.
Pomer pravdy a prava posudzuje v historickom kontexte, poénuic starovekym Gréckom, v ktorom bolo
»pravo povedat pravdu” indtituciondlne pretavené do osobitnej verbalnej techniky — parrhesie. Samo-
statnou ¢astou prispevku je hladanie povahy pravdy (a 12i) a ich zrkadlenie v prave, spravodlivosti a slo-
bode, prostrednictvom uéenia vybranych filozofov, moralistov, teolégov a pravnikov (Augustin, Hugo
Grotius, John Milton, Inmanuel Kant, John Stuart Mill). Autorka si vSak zaroven kladie otazku, &i je
pri vyklade povahy pravdy a lzi vhodné opierat sa o filozofmi pertraktované spojenie ,prdvo na pravdu”
(,prdvo povedat pravdu‘), ked'sa za celé tisicro¢ia nepodarilo definovat pravdu ako taka?

Klucové slova: Pravda, loz, sloboda prejavu, spravodlivost, parrhesia

1. Uvod

Ked ma oslovil organizator podujatia a ponukol mi vysttpit na konferencii so svo-
jim prispevkom, v prvom rade som sa, prirodzene, zaujimala, o tému konferencie. Po
tom, ako som sa dozvedela, Ze tstrednou témou podujatia je ,Clovek v prdve, volba
bola jasnd - rada pojdem. Neviem to celkom raciondlne zd6vodnit, no pri tejto téme
som si spomenula na za¢iatok roka 2020, ked' som pripravovala konferenciu Paneu-
ropske pravnické rozpravy, ktord sa mala konat v polovici marca a ja som na nej mala
vysttpit s prispevkom, venovanym slobode prejavu (hlavnou témou konferencie bola
,»Sloboda prejavu v kontexte modernych technoldgii“). Napriek pomerne ,moderne”
vymedzenému skimanému problému (moderné technolégie) bolo moje badanie cel-
kom nemoderné — v prispevku som si totiz zobrala na musku historické konoticie slo-
body prejavu, vratane jej vztahu k potrebe jednotlivca ,povedat pravdu’.

Z doévodov, ktoré mame este vSetci v pamati', sa konferencia nekonala v prezené-
nej forme, vystupy pozvanych hosti v§ak boli zozbierané a publikované v zborniku?,

Vyhlésenie nadzového stavu a mimoriadnej situdcie, sposobenej pandémiou COVID 19 - pozn.
autorka

Sloboda prejavu v kontexte modernych technolégii [textovy dokument (print)] : zbornik prispevkov
z celodtatnej vedeckej konferencie s medzindrodnou téastou — 1. vyd. — Zilina (Slovensko) : Georg,
2020. - ISBN 978-80-8154-295-4
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ktory — podobne ako mnozstvo inych zbornikov z konferencii — bol, predpokladdm,
zalozeny v kniZzniciach prihlasenych t¢astnikov a dalej sa mozno ani nedostal.

Situdcia, ktorou zijeme od februara 2022 v stvislosti s vojnou na Ukrajine, vSak
vo mne tému nielen slobody prejavu, myslenia, ale aj slobody ,povedat pravdu® ozi-
vila a nadobudla som potrebu vratit sa k nej. Pozvankou na tato konferenciu® mi jej
organizatori vytvorili potrebny akademicky priestor, za ¢o im dakujem, pri¢om sa
vopred ospravedlnujem za to, Ze vo svojom prispevku pouzijem niektoré myslienky,
ktoré som spracovala aj pre svoje ,pandémiou zrusené” vystapenie. Ich pripomina-
nie v§ak pre mna v tejto chvili znamena viac ako moja vlastna autorska originalita.

Hned'tivodom viak priznévam, ze zmysel a hibku pévodného textu, som (aj) pod
vplyvom toho, ¢o sa udialo od roku 2020, podrobila ,autorevizii“ a roz$irila som
ho o uvahy, hladajiace odpoved na otdzku o existencii ,préva hovorit pravdu® ob-
zvlast v situdcii, ked'je diskutovany jej zdklad. ,... Déjiny prece ukazuji, Ze ndzor vétsiny
a pravda ne vZdy odpovidaji jeden druhému.

2. Sloboda prejavu a jej antické korene

Pravo povedat (svoju) pravduy, je sticastou sirsie koncipovaného fenoménu slobo-
dy — jednej zo zédkladnych spoloc¢enskych hodnot, ktora poskytuje moznost volby
bez donucovania.®

V uz$om kontexte je prévo povedat pravdu prdvom vyjadrit sa (i uz pravdivo ale-
bo nepravdivo), oznacované aj ako ,sloboda vyjadrenia®, ,sloboda slova“, najma viak
ysloboda prejavu®,” a znamend pravo zverejnit svoje nazory slovom, pismom, tlacou,
obrazom alebo inym spdsobom, ako aj slobodne vyhladavat, prijimat a roz$irovat
idey a informécie bez ohladu na hranice $tatu.?

*  Lubyho dni 2023 - pozn. autorka

Feber, J. — Petrucijovd, J. Antropologicko-axiologickd dimenze svobody. In: Sloboda a jej projekcie. Zbornik
vedeckych prispevkov z jubilejného 10. vyro¢ného stretnutia Slovenského filozofického zdruzenia spoje-
ného s medzindrodnou konferenciou, Vydavatel: Filozoficka fakulta Presovskej univerzity, 2012, str. 409,
dostupné In: http://www.sfz.sk/zborniky/2012_Sloboda_a_jej_projekcie.pdf [cit. 2023-05-15]

Ide o velmi zjednodugené vyjadrenie slobody slovami autorky, ktoré vytvorila s vedomim, Ze pojem
sloboda mozno vyhladat a doplnit z réznych verejne dostupnych zdrojov — pozn. autorka.

Vid napr.: Radi¢ova, L. Politika, demokracia a médid v digitdlnej dobe. In: Pravda & loz, Sloboda prejavu v kon-
texte modernych technolégii, Paneurdpska vysokd skola Bratislava, 2018, ISBN: 978-80-89453-52-8, str. 14
Pozri napr. &. 11 (Sloboda prejavu a prévo na informacie) Charty zékladnych prav Eurépskej tinie (,,1.
Kazdy md prdvo na slobodu prejavu. Toto prdvo zahfiia slobodu zastdvat ndzory a prijimat a rozsirovat
informdcie a myslienky bez zasahovania orgdnov verejnej moci a bez ohladu na hranice.”), dostupné napr.:
https://knowww.eu/nodes/Sc3de3feS7db516c24579a32 [cit. 2023-05-15]

V podmienkach Slovenskej republiky ho garantuje normativny ¢lanok 26 Ustavy Slovenskej republiky
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Jeho korene siahajt do starovekého Grécka’,'® ktoré pre tento fenomén zaviedlo

slovo ,parrhesia“!! Objavuje sa od konca S. storo¢ia pred nagim letopo¢tom (PNL),

najskor v dielach Euripida (485 — 406 PNL), neskor aj v précach inych autorov.

((1) Sloboda prejavu a prdvo na informdcie sii zarucené. (2) Kazdy md prdavo vyjadrovat svoje ndzory slo-
vom, pismom, tlacou, obrazom alebo inym spésobom, ako aj slobodne vyhladdvat, prijimat a rozsirovat idey
a informdcie bez ohladu na hranice Stdtu. Vyddvanie tlace nepodlieha povolovaciemu konaniu. Podnikanie
v odbore rozhlasu a televizie sa moze viazat na povolenie stdtu. Podmienky ustanovi zdkon. (3) Cenziira sa
zakazuje. ...“), ako aj viaceré medzindrodné zmluvy, ktorymi je Slovenska republika viazand (pozri napr.
¢lénok 10 Dohovoru o ochrane zékladnych Iudskych prav a slobod, ktorého znenie je dostupné tiez na:
https://www.echr.coe.int/Documents/ConventionSLK.pdf [cit. 2023-10-06]). K tomu pozri: Po-
tasch, P., Vybrané otazky slobody prejavu v ¢ase, priestore a vo sférach, In: Radi¢ov4, I. — Vozdr, J. a kol,,
Pravda, loz a sloboda slova 30 rokov po péde totality, VEDA, 2021, kapitola ITI, ISBN: 9788022418713
Centralnou otazkou etickych koncepcii starovekého Grécka bola otazka: ,,Ako by mal ¢lovek Zit svoj
zivot, aby bol dobrym Zivotom?“ Z perspektivy kynizmu (kynizmus = hnutie zamerané vyhradne na
eticku oblast, predstavuje prakticky/neteoreticky filozoficky sposob Zivota, ktorého cielom je sloboda
— pozn. autorka) by odpoved znela: ,Slobodne!“ Sloboda je v kynizme cielom, pretoze je pochopend
eticky, tzn., ze jedine slobodny Zivot méze byt dobrym Zivotom., Flachbartova, L. Kynické chdpanie slo-
body. In: Sloboda a jej projekcie. Zbornik vedeckych prispevkov z jubilejného 10. vyro¢ného stretnutia
Slovenského filozofického zdruzenia spojeného s medzinarodnou konferenciou, Vydavatel: Filozoficka
fakulta Pre$ovskej univerzity, 2012, str. 74 — 79, dostupné In: http://www.sfz.sk/zborniky/2012_Slo-
boda_a_jej_projekcie.pdf [cit. 2023-10-06]

Napriek tomu, ze Grécko je pravom povazované za kolisku antickej filozofie a zipadnej kultary, pre za-
chovanie korektnosti si treba uvedomit, Ze bolo zasadené do obdobia antickej otrokérskej spolo¢nosti
— pozn. autorka. ,Anticki myslitelia boli napriklad presvedceni o tom, Ze otrok je zbaveny midrosti a mudrc
moéze mat'iba jedného pdna — pravdu.., citovany Pastuszek, A. Ruiny czy zabytki? Pejzaze ponowoczesnego
$wiata. In: Tulibacki, W. Mozdzierz, A. (ed.): Swiat cztowieka w perspektywie wiedzy humanistycznej,
Olsztyn: Wyd. Olsztyriskiej Szkoly Wyzszej im. J. Rusieckiego, 2005 a Struzik, E. (2009): Ochrona
praw czlowieka w $wietle Powszechnej Deklaracji o genomie. In: Gluchman, V. (ed.): Metodologické a me-
todické otazky bioetiky suc¢asnosti. Pre$ov: Filozoficka fakulta PU v Pre$ove, 159 - 168, In: Sloboda
ajej projekcie. Zbornik vedeckych prispevkov z jubilejného 10. vyro¢ného stretnutia Slovenského filo-
zofického zdruzenia spojeného s medzinirodnou konferenciou, Vydavatel: Filozofické fakulta Presov-
skej univerzity, 2012, dostupné In: http://www.sfz.sk/zborniky/2012_Sloboda_a_jej projekcie.pdf
[cit. 2023-10-06]

Foucault, M. Discourse and Truth: the Problematization of Parrhesia. 6 lectures at University of Califor-
nia at Berkeley, CA, Oct-Nov. 1983. In: Foucault, M. The Meaning and Evolution of the Word Parrhe-
sia in Discourse & Truth: the Problematization of Parrhesia, 1999. Dostupné In: https://foucault.info/
parrhesia/foucault. DT 1.wordParrhesia.en/ [cit. 2023-10-06]

Spomedzi nich osobitne spomenieme Platéna, Sokratovho Ziaka, ktory zrekonstruoval obhajobu So-
krata, uznaného za vinného z ,uctievania podivnych bohov“ a ,,poskodzovania mlddeze", za ¢o bol odsude-
ny na smrt. Podla slov Platéna Sokrates v rdmci svojej re¢i uviedol: , Viem, Ze kvdli jasnosti mojej re¢i ma
nendvidia, ale o iné je ich nendvist nez dokaz toho, Ze hovorim pravdu.’, The Apology of Socrates, by Plato,
dostupné v anglickom preklade napr. In: https://godandgoodlife.nd.edu/assets/261104/the_apolo-
gy_of socrates.pdf, str. 7 [cit. 2023-10-06]. John Stuart Mill vo svojom diele O slobode myslenia
a slova o fiom napisal: ,,... Tento muz narozeny v zemi a dobé plné velkolepych mysliteli je svymi soucasniky

zdroj Platénova nadSeni i Aristetolova rozumného utilitarismu. ... Byl obvinény z bezbozZnosti, protoZe nevéfil

33



DENISA DULAKOVA JAKUBEKOVA

Parrhesia — parrhresiastes — parrhesiazomai

Funkciou parrhesie nebolo demonstrovat pravdu niekomu inému, mala byt skor
kritikou, nasmerovanou vo¢i druhému alebo aj voci sebe, vidy vsak v situdcii, ze
osoba, ktora svoj nazor predndsala, bola v nizsej pozicii ako ten, s kym hovorila
(parrhesia pochddzala ,zdola“ a bola zamerana na ,tych hore*)."*

Z etymologického hladiska malo slovo parrhesia povod v slove “parrhesiazesthai”
v zmysle ,povedat vietko” — ,pan“ (vSetko) a ,rhema“ (¢o sa povie), ktoré sa neskor
stalo slovnym zdkladom pre tri vyrazy:

— podstané meno (¢0?): “parrhesia” (prekladané do slovenciny ako sloboda preja-
vu, v angli¢tine “free speech’, vo franctzétine “franc-parler”, v nem¢ine “Frei-
miithigkeit”),

— podstatné meno (kto?): “parrhresiastes” (osoba, ktord pouziva parrhesiu) a

— sloveso: “parrhesiazomai” (v zmysle ,pouzivat parrhesiu®).'*

Podstatné meno (¢o?): “parrhesia”. Parrhesia bola zakladnou charakteristikou
aténskej demokracie, no zroven etickym a osobnym pristupom ,dobrého ob¢ana®.
Stala sa nevyhnutnou podmienkou verejného prejavu, v ktorom mal hovorca (parr-
hesiastes) vynimoény vztah k pravde, prostrednictvom vlastnej dprimnosti, ako aj
k svojmu Zivotu, ktory bol ochotny vystavit ,pre pravdu® nebezpecenstvu kritiky ¢i
potrestania. Parrhesia bola rovnako vecou cti a moralky, pretoze odrézala uvedome-
nie si vlastnej slobody na jednej strane (nemusim) a zmyslu pre povinnost na strane
druhej (urobim to/poviem to, pretoze je to spravne).

Podstatné meno (kto?): ,parrhesiastes”. Parrhesiastes musel regpektovat svoj status
a svoj povod — predovsetkym to musel byt muzsky obcan, ktory mal sposobilost
zucastnovat sa na politickom Zivote a ktorého osobnostné, morélne a socidlne kva-
lity robili jedného z najlepsich obéanov mesta — inak povedané - ten, kto praktizo-
val parrhesiu (parrhesiastes) musel disponovat takymi moralnymi kvalitami, ktoré
boli potrebné v prvom rade na to, aby mohol poznat pravdu a nésledne na to, aby ju
mobhol sprostredkovat ostatnym. Vysloveny nazor pritom musel ist,proti pradu®, ¢im
parrhesiastes vystavil svoj Zivot riziku, Ze bude potrestany (napr. ak filozof nabral

v stdtem uzndvané bohy, .... Obvinili ho i z nemravnosti, protoze iidajné kazil svymi ndzory mlddez. Soud ho

uznal vinnym, a odsoudil tak k smrti muZe, ktery toho nejspis udélal pro lidstvo nejvic ze vsech.” In: MillJ. S.,

O svobodé mysleni a slova, Institute H21, 2020, ISBN: 978-80-907820-0-6, str. 23

Preto by stari Gréci nepovedali, Ze ucitel v $kole alebo otec, ktory kritizuje dieta, pouZiva parrheziu. Na

druhej strane parrhesiastes by bol ten, kto sa odvazil kritizovat vécsinu, dokonca aj ziak, ktory kritizoval

svojho uitela. — pozn. autorka

* Foucault, M. Discourse and Truth: the Problematization of Parrhesia. 6 lectures at University of Califor-
nia at Berkeley, CA, Oct-Nov. 1983. In: Foucault, M. The Meaning and Evolution of the Word Parrhes-
ia in Discourse & Truth: the Problematization of Parrhesia, 1999. Dostupné In: https://foucault.info/
parrhesia/foucault. DT 1.wordParrhesia.en/ [cit. 2023-10-06]
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odvahu povedat panovnikovi-tyranovi, Ze jeho spravanie je v skuto¢nosti tyraniou,
ktora je nezlucitelnd so spravodlivostou), aviak povedat pravdu bolo pre neho prija-
telnejsie ako uchylit sa do bezpetia, v ktorom sa pravda nehovori.

Sloveso: ,parrhesiazomai”. Parrhesia sa praktizovala nielen medzi ob¢anmi ako jed-
notlivcami (re¢nik musel byt v niz3ej pozicii ako adresit), ale aj medzi obéanmi tvo-
riacimi zhromazdenie (agora'®). Povodne sa pouzivala v dvoch vyznamoch. V prvom
— skor pejorativnom, ktoré malo blizko k ,tdraniu & ,trkotaniu“ (chattering) —, pri
ktorom osoba povie ¢okolvek ¢i dokonca vsetko, ¢o si mysli, bez toho, aby mala svoje
tvrdenie podlozené faktami. Neskor sa parrhesia presadila v pozitivnej$om kontexte,
ked?Ze saniou vyjadrovalo pravo osoby povedat pravdu, pricom otazka, ,¢o je skutocnd
pravda?”, mohla byt, prirodzene, diskutovana. ... Osoba, ktord nieco tvrdi (parrhesias-
tes) to nerobi iba pre to, Ze chce dprimne vyjadrit svoj ndzor, ale preto, Ze jej ndzor je aj
pravdivy. Takdto osoba totiz hovori iba to, ¢o vie, Ze je pravdivé. Druhou charakteristikou
parrhézie je teda to, Ze vZdy existuje presnd zhoda medzi vierou a pravdou. ...*¢

V antickej (starogréckej) parrhezii tak re¢nik vyuzival svoju slobodu preto, aby si
zvolil vlastnu Gprimnost pred véeobecnym presvied¢anim, pravdu pred klamstvom
alebo ml¢anim. Svoj zivot kvoli pravde radsej vystavil riziku smrti nezZ istote zivota
a bezpecia. Zvolil si kritiku namiesto lichotenia a moralnu povinnost pred osobnym
zdujmom ¢&i apatiou (k tomu porovnaj nasledujtci text o korel4cii pravdy a I2i a sp6-
sobe ich vyjadrenia, napriklad aj prostrednictvom ml¢ania).””

... a ¢o na to v Starovekom Rime?

Grécka kultara mala velky vplyv aj na Staroveky Rim, ktory ju dalej rozsiril na
mnohé miesta Eurdpy. Pri skimani a hodnoteni jednotlivych slobod, vratane slobo-
dy/prava ,povedat pravdu® si v§ak aj v pripade Starovekého Rima treba uvedomit, ze
i8lo o spolo¢nost, ktorej prakticky celd ekonomika stéla a padala na neslobodnej pra-
covnej sile — otroctve (pocas obdobia svojej existencie udrziavala desiatky miliénov
ludi v rebri¢ku tesne nad zvieratami, t. j. na tirovni hovoriaceho nastroja'®) a v ktorej
sa velmi citlivo reagovalo na kritiku autorit ¢i ndbozensku toleranciu. I$lo v$ak zéro-
veil o spolo¢nost, ktora dala svetu Senecu, Marca Aurelia, Cicera a mnohych dalsich.

Agora — zhromazdenie ob¢anov v starovekom Grécku, ako aj velké ndmestie v strede kazdého mesta,
ktoré sa stalo centrom Zzivota v starovekom Grécku - pozn. autorka

Foucault, M. Discourse and Truth: the Problematization of Parrhesia. 6 lectures at University of Califor-
nia at Berkeley, CA, Oct-Nov. 1983. In: Foucault, M. The Meaning and Evolution of the Word Parrhe-
sia in Discourse & Truth: the Problematization of Parrhesia, 1999. Dostupné In: https://foucault.info/
parrhesia/foucault. DT 1.wordParrhesia.en/ [cit. 2023-10-06]

Tamze

18 Stépanek, T. Len hovoriace veci. Otroci v starovekom Rime. SME Historickd revue z 20.05.2020,
dostupné In: https://historickarevue.sme.sk/c/22529056/len-hovoriace-veci-otroci-v-starovekom-
rime.html [cit. 2023-10-06]
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Legenda hovori, ze Rimania po tom, ako vyhnali posledného krala a ako vznikla
Rimska republika (cca v roku 510 PNL) prisahali, ze nikdy nebudu ovlddani tyra-
nom a zdkladnym kamenom ich $tatu bude sloboda. No na druhej strane — v Zikone
dvanéstich tabul (Leges duodecim tabularum), ktoré si zhruba v polovici S. storo¢ia
PNL vyziadali plebejci na presnua kodifikiciu zékonov', sa v jednej z tabdl uvadzalo,
Ze trestom smrti sa potrestd ten, kto sa dopusti urdzky na cti.* Cicero o tom napisal:
»Nds Zdkon dvandstich tabul sice nariadoval najprisnejsi trest iba za spdchanie niekol-
kyich skutkov, medzi ne viak patrilo aj to, ak niekto spieval alebo napisal pieser, ktord
iného ocierriovala alebo ktord ho urazila na cti*!

Na dokreslenie tychto protikladov mozno pouZit aj osobnost Julia Cézara
(13.07.100 PNL - 15.03.44 PNL), jedného z najmocnej$ich muzov antickej his-
torie, ktory — po tom, ako sa stal konzulom (59 PNL), bojoval za slobodu vyjadrenia
najmodernejsimi prostriedkami — otvoril sendt verejnosti vyddvanim acta diurna, ktoré
mali slizit ako ,noviny pre verejnost” o diani v sendte a ktory namiesto umléovania svo-
jich politickych nepriatelov ,bojoval s nimi slovom”. Avsak po tom, ako sa stal doZivotnym
rimskym diktdtorom, hldsal, Ze ,Vojna nepotrebuje slobodu prejavu™?, na ¢o jeho velky
kritik — sendtor Cato mladsi, reagoval slovami: ,Ja, ktory som bol vychovany v slobode,
s prdvom na slobodu prejavu, sa neméZem zmenit vo svojej starobe a ucit sa Zit v otroc-
tve.” Frustrovany z politického a spolocenského diania ukontil svoj Zivot samovrazdou.”

Prv4 kodifikdcia obycajového préva, neslo sice o zdkon v sti¢asnom ponimani, ale skor o subor tizko
zameranych predpisov, ktoré boli ur¢ené spolo¢nosti zalozenej na rodine, polnohospodarstve a chove
dobytka — pozn. autor.

Cornutus (ad Pers., S., I, 137), prelozené z anglickej jazykovej verzie: ,It was laid down that, if anyone
was found to be uttering in public a slander, he should be clubbed to death.” Dostupné In: http://www.
freespeechhistory.com/2018/04/05/episode-6-the-not-so-dark-ages [cit. 2023-10-06]

Cicero (de Rep., IV, 12), prelozené z anglickej jazykovej verzie: ,Our Twelve Tables, though they ordai-
ned a capital penalty for very few wrongs, among these capital crimes did see fit to include the following
offence: If any person had sung or composed against another person a song such as was causing slander
or insult to another, Dostupné In: http://www.freespeechhistory.com/2018,/04/05/episode-6-the-
-not-so-dark-ages [cit. 2023-10-06]

»War has no use for free speech, In: Caesar, according to Plutarch’s The Life of Julius Caesar 35.7.

20

21

22

#  Cato ml. ukondil svoj Zivot vlastnou rukou. Mozno ¢erpat z diel rimskeho §tatnika a historika Cassia

Dia (Cassius Dio/Dio Cassius), ako aj z diela Plutarcha, ktory o tom napisal (Plutarch, Life of Cato:
Plut. Cat. Mi. 70.6): ,Cato nezomrel okamzite po zraneni; ale bojoval, spadol z postele, zhodil maly
matematicky stol, ktory stil nedaleko, vydaval taky hluk, Ze sluhovia, ktori to poculi, kri¢ali. A jeho syn
a vetci jeho priatelia okamzite vsttpili do komnaty, kde, ked ho videli lezat vo svojej vlastnej krvi, s vel-
kou ¢astou jeho utrob vypadévajucich z tela, ale stale nazive a schopného sa na ne pozerat, vietci boli
v hroze. Lekar k nemu podisiel, s imyslom vlozit jeho vnttornosti, ktoré neboli prepichnuté, spit a pri-
$it ranu, ale Cato, ktory pochopil tmysel, odstr¢il lekdra, vytrhol svoje vlastné ¢revd, roztrhol otvorenu
ranu, ¢im z neho okamdite vyprchol zivot.” PreloZené z textu dostupného In: https://en.wikipedia.org/
wiki/Cato_the Younger#Death [cit. 2023-10-06]
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Obdobie cisdrstva, ktoré nasledovalo, zachytil historik Suetonius®* slovami: ,Kazdy
zlocin sa povazoval za hrdelny, dokonca aj vtedy, ak islo iba o pdr jednoduchych slov.
Bsnik bol obvineny za to, Ze kritizoval krdla Agamemnéna vo svojej tragédii a historik
za to, Ze oznacil Brutusa a Cassia (vrahovia Cézara — pozn. autor) za ,poslednych z Ri-
manov". Spisovatelia boli odsiideni na smrt a ich diela znitené.“*

Napriek pouzitym, mozno az desivym prikladom z ¢ias Starovekého Rima, ktoré
v nds mozu vyvolat nevolu, s odstupom ¢asu - po tom, ako bolo toto obdobie zhod-
notené komplexnejsie — sa v praktikich autorit Starovekého Rima predsa len nasli
pozitivne vyzvy, na ktoré sa odvolavali filozofi v neskorsich dejinach. John Milton
napriklad vo svojom diele Aeropagitica na jednej strane konstatuje, Ze v antickom
obdobi sa cenztira nepraktizovala, i ked (na druhej strane) niekedy dochadzalo k pa-
leniu rahavych knih alebo hanlivej spisby a k potrestaniu ich autorov; to véetko sa
vsak stalo az po ich zverejneni, nie pred nim. Aj na zéklade toho Milton tvrdi, Ze knihy
by mali byt skimané, odmietané a odsudzované, nie v§ak zakazované este pred tym,
ako dojde k ich preskimaniu, ergo vydaniu.*®

Posun v ¢ase — posun v pravde?

- Ajejisté, ze doby nejsou o nic neomylnéjsi nez jednotlivci. Kazdé stoleti mélo
totiz nazory, které pozdéjsi stoleti poklddalo nejen za chybné, ale pfimo za nesmys-
Iné. Nékteré dnesni ndzory se v budoucnu zavrhnou, stejné jako se dnes zavrhuji
nékteré nazory minulé.”’

Otézkou povahy pravdy a Iz, vratane slobody v jej $irSom ¢i uz§om ponimani, sa
v dejindch zamestnavali mnohi filozofi, moralisti, teolégovia ¢i pravnici.

Pocas obdobia stredoveku, az do renesancie sa osvojila pomerne nekompromis-
na Augustinova® pozicia o 1zi a pravde, podla ktorej je 1zou kazdé vedomé pred-

t’29

nesenie nepravdy s umyslom oklamat® a ktora je vzdy zI4. Svoje tvrdenia podrobuje

testu filozofickymi argumentami, so zretelne teologickym podlozim.

% Rimsky historik a Zivotopisec pdsobiaci za vlady cisirov Trajina a Hadridna (* okolo 70 — + po 130),

autor diela
% Devita Caesarum (O Zivote cisirov, prekladané tie ako Zivotopisy dvandstich cisirov), De viris illustri-
bus (O slavnych muzoch), De poetis (Zivoty basnikov) a mnohych dalgich
Na jeho dielo Areopagitica sa viackrat odvolal aj Najvyssi sud Spojenych $titov americkych pri vyklade
Prvého dodatku Ustavy Spojenych $titov (napr. v kauze Times Film Corporation vs. Mesto Chicago) -
pozn. autorka
2 Mill]. S. O svobodé mysleni a slova, Institute H21. 2020, ISBN: 978-80-907820-0-6, str. 17

% Augustin (Aurelius Augustinus, 354 - 430)

29

26

Augustinova prvé (provizérna) definicia lzi: ,Lze ten, kdo m4 jednu véc v mysli a jinou véc sdéli pomo-
cislov ¢ jakychkoli znaka (Nelze ten, kdo ¥{kd nepravdu, ale mysli si, Ze je to pravda — takovy ¢lovék se
totiz pouze myli), v diele De mendacio z roku 395, viac vid napr. In: Tomecek, M. Je lez vidycky spatnd?.
Dostupné In: https://filosofiednes.ff.ubk.cz/index.php/hen/article/view/9 [cit. 2023-10-06]
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Znama je jeho dilema nitociska, v ktorej hladd odpoved na otazku: ,... KdyZ u nds
hledd utocisté clovék, kterého miizeme I2i zachrdnit od smrti, mdme pak prdvo, nebo do-
konce povinnost lhdt?“*

Prvotnd odpoved sledovala prisny Augustinov pristup k pravde a1zi, podla ktorého
mé ¢lovek povedat pravdu za kazdu cenu. Avsak po tom, ako dilemu utociska ,vyhrotil®
tym, ze akéhokolvek utecenca nahradil nespravodlivo odsiidenym utecencom, ktorého hladd
nespravodlivy sudca, Augustin pripustil zmierlivejsie rieSenie, spocivajuce v odmietnuti
vypovedat (odmietnutim vypovede, ergo ml¢anim, neprezradime pravdu, ale ani ne-
budeme klamat) a to aj za cenu, Ze budeme my sami podrobeni muéeniu (ako priklad
pouzil vyrok statoéného biskupa z Thagasty z ¢ias prenasledovania krestanov).>!

Humanisticka a renesan¢nd ideolégia povazovala za najdolezitejsie pravo ¢lo-
veka na prirodzené, §tastné preZivanie zivota, lasku k prirode, uictu k rozumu
(racionalizmus), zmyslové poznanie (senzualizmus) a vyznam jednotlivca (in-
dividualizmus). Samotni humanisti sa opierali o grécku a rimsku antick lite-
raturu, ktor povazovali za vzor dokonalosti. Humanisti $tudovali a vydavali diela
gréckych a rimskych basnikov a filozofov (Homéra, Vergilia, Horécia, Ciceréna)
a napodobnovali ich tvorbu. Vyznamny posun tak zaznamenévame aj pri hladani
definicie pravdy a lZi.

Holandsky pravny teoretik, Hugo Grotius (1583 — 1645)%, rozsiril tradi¢né vni-
manie 1zi o predpoklad, ze tvrdenie sa stdva lzou v pripade, Ze sa nim porusi ,prdvo
posluchdéa na pravdu®, ¢o neplati napriklad pri detoch ¢i dusevne chorych, rovnako
ani v pripade chorého priatela, ktorého presved¢ime o zlep$eni jeho zdravotného
stavu, alebo ak prednesieme nepravdivu spravu niekomu, kto zlyhava v boji a dodé-
me mu tak odvahu v boji pokracovat. Svojimi tvrdeniami sa tak dopracoval k zdveru,
ze nepravdivd informdcia nemusi byt vZdy zld, ale moze byt uZitocnd a cituje pri tom
antickych autorov, akymi boli Lucretius, Plinius, Démokritos, Xenofén, Kléméns
Alexandrijsky ¢i Maximus z Tyru, ¢im nadvizuje na anticku tradiciu vnimania prav-
dy a 1zi, ktort Augustin svojou poziciou ml¢ania (odmietnutia vypovedat) odsudil
na tisicro¢né zabudnutie.

¥, Augustin fesi dané dilema prekvapivé a nekompromisné argumentem, jehoz premisy opét bohuzel

pochazeji z doslovného vykladu Pisma, jmenovité Moudr 1; 11:
yProlhana usta zabijeji dusi. .. In: Tomecek, M. Je lez vZdycky Spatnd?. Dostupné In: https://filosofied-
nes.ffuhk.cz/index.php/hen/article/view/9 [cit. 2023-10-06]
31 Ten vypocuvajucim tradnikom povedal: ,Nezradim a ani nebudem klamat” a radsej znasal mucenie.
Tamze
32 Vidjeho dielo De jure belli ac pacis (On the Law of War and Peace) z roku 1625, ako aj: Grotius, H. The
Character of Falsehood. In: Bok, S. Lying: Moral Choice in Public and Private Life. Pantheon Books. Bok,

1980, str. 263 — 267,
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Na Grotiove price nadviazal John Milton (1608 — 1674), ktory ich rozpracoval
v stlade s novym, renesan¢nym pristupom. Tradi¢ny pohlad na loz, vnimanu ako
kazdé porusenie pravdy, sa mu rovnako javilo ako nedostato¢né, pretoze aj vedomd
nepravda s vimyslom oklamat méze byt ¢asto naemu bliznemu uZitoénd (,Menda-
cium est cum quis malo aut veritatem depravat, aut falsum dicit ei, quicunque is sit, cui
dicere veritatem ex officio debuerat).>* Milton, rovnako ako Grotius, tvrdi, Ze mdme
pravo oklamat urcité kategorie ludi (dieta & chorého), pretoze nepravdivym tvrde-
nim im neubliZujeme a ani my sami nemdme #mysel im ublizit. Do vypoctu osdb
zaradil, okrem deti ¢i chorych, napriklad aj ndsho nepriatela alebo lupica, ktori na
pravdu nemajii prdvo, pretoze oni sami sa ndm snazia ublizit. Jeho kone¢na definicia
1zi tak bola postavend na troch pilieroch: (1) zneuziti pravdy, (2) so zlym imyslom,
(3) voti osobe, ktord md prdvo na pravdu.>*

A prave Miltonom predpokladané ,prdvo na pravdu® bolo nekompromisne od-
mietnuté Immanuelom Kantom (1724 - 1804). Ten vo svojej eseji O idajnom
prdve klamat z altruistickych pohniitok (On a Supposed Right to Lie from Altruistic
Motives)* zdoraziiuje, aké dolezité je byt pravdivy, pretoze nasa povinnost byt prav-
divy prevysuje vSetky ostatné povinnosti, ktoré mame voci sebe, ale aj voci ludstvu.
Ludia, ktori su altruisticki, konaju v prospech inych a zdujmy inych povazuji za dé-
lezitejsie ako svoje vlastné. Preto by sa malo vzdy konat to, ¢o je spravne, bez ohladu
na to, aky bude vysledok. Kant vsak zdroven rozlisuje objektivnu pravdu a subjektiv-
nu pravdu. Kym pri subjektivne;j pravde ide o pravdu v sebe samom (prévo na svoju
vlastnua pravdivost), pri objektivnej pravde ide o vztah toho, ¢o sa povie, k objektiv-
nej realite (ku skuto¢nosti) a pri nej Kant konstatuje, ze pravo na taku (objektivnu)
pravdu ¢lovek mat neméze (to viak netvrdili ani Grotius ¢i Milton — pozn. autorka).

Jeho kategoricky imperativ, ktory povazuje za primarny eticky princip, pri odlise-
ni pravdy a lzi ignoruje potrebu timyslu s cielom ubliZit, pretoze, podla neho, loz vzdy
niekomu ublizi, ak nie konkrétnemu ¢&loveku, tak Iudstvu vo vSeobecnosti, kedze
poskodzuje samotny pramen prava (rechtsquelle). Tvrdj, Ze vietky praktické zdsady
prava musia obsahovat prisnu pravdu, a to preto, lebo takéto vynimky by zni¢ili uni-
verzélnost, kvoli ktorej jedinej nest nédzov zédsady.*

¥ Milton, J. The Works of John Milton, Columbia University Press, New York, sv. XVII, 1934, str. 300,
v preklade: ,Klamstvom je, ked niekto neprévom prekrica pravdu alebo klame niekomu, nech je to
ktokolvek, komu bolo jeho povinnostou povedat pravdu.

3 Tamze

Prekladané do angli¢tiny aj ako ,On a Supposed Right to Tell Lies from Benevolent Motives®, original

vneméine: ,Uber ein vermeintes Recht aus Menschenliebe zu liigen”,

36 Kant, I. On a Supposed Right to Lie from Altruistic Motives , In: Bok, S. Lying: Moral Choice in Public and

Private Life. Pantheon Books. Bok, 1980, str.: 267 — 269

35

39



DENISA DULAKOVA JAKUBEKOVA

Kant sa v$ak snazi odlisit etické otézky o pravde a lZi od pravnych otédzok. Nad-
vizujic na Augustinovu dilemu dtociska (vid text vyssie), sa dopracoval k ndzoru,
ze loz, podand s dobrym umyslom, méze byt v prave sice posudena zhovievavejsie
— ako nhoda (casus), no konajiceho nezbavi pravnej zodpovednosti. Ak si sa vak
prisne drzal pravdy, verejna spravodlivost na teba nemoéze vztiahnut ruku, nech by
boli nasledky pravdy akékolvek. Pretoze, ak uprimne odpovie$ na vrahovu otézku,
¢ije jeho potenciondlna obet doma, moze sa stat, Ze vykizla von, takze sa s vrahom
nestretne, ergo k vrazde nedojde. Ale ak si klamal a povedal si, Ze doma nie je, na
¢o ho vrah stretne po ceste a zabije, moze$ byt spravodlivo obvineny ako pri¢ina
jeho smrti. ,,... Takze ktokolvek klame, hoci aj s dobrym vimyslom, musi zodpovedat za
dosledky, nech sii akokolvek nepredvidatelné a bude potrestany aj pred siidom. To preto,
lebo pravdovravnost je ako povinnost zdkladom vsetkych povinnosti... >

Kantova teéria o pravde a Izi, budovand na kategorickom imperative, nenasla
vieobecné pochopenie® (kriticky postoj sa obnovil po druhej svetovej vojne, kedy
bolo jeho riesenie ,dilemy utociska“ ostro kritizované ako absurdnd argumentac¢nd
linia).*

Anglicky filozof, empirik, politicky ekoném a liberédlny politik, John Start Mill
(1806 - 1873), len pér desatro¢i po obdobi Kantovej tvorby, vyvracia Kantovu ne-
kompromisnu povinnost pravdy nevyhnutnostou ndzorovej nejednotnosti, pretoze len
vdaka rozdielnym ndzorom sa ndm podari ziskat pravdu. ,Jenom tehdy, kdy je ostat-
nim dovoleno nase ndzory podle libosti napadat, miizeme zalit véfit v jejich spravnost.*°
Pravdu totiz najlepsie otestujeme diskusiou a kritikou a ak by sa aj niekto o kritiku
nepokausil, alebo ak by sa mu nepodarilo na$ nézor vyvratit, neznamenalo by to au-
tomaticky, Ze na$ nézor je pravdivy, my sme vSak urobili v§etko pre to, aby sme svoj
nézor preverili (Pravda je totiZ ,ve velikyich a praktickjch zdleZitostech Zivota otdzkou

37

Tamze (volny preklad autorky)

¥ Ktomu pozri napr. Sobotka, M. Hegelova Fenomenologie ducha a kritika filosofie subjektivity. In: ACTA FA-
CULTATIS PHILOSOPHICAE UNIVERSITATIS SAFARIKANAE Filozoficky zbornik 1 (AFPhUS
1/1) 2008, ISBN 978-80-7097-709-5 (tladend verzia publikcie), ISBN 978-80-8152-80-111-9 (e-pub-
likcia) str. 21 — 51, dostupné In: https://www.upjs.sk/app/uploads/sites/16/2022/10/ Hegelova-fen-
-ducha-a-sucasnost.pdf [cit. 2023-10-06]

¥ Vid napr. In: Varden, H. Kant and Lying to the Murderer at the Door... One More Time: Kant's Legal Philo-
sophy and Lies to Murderers and Nazis. Journal of Social Philosophy, dostupné napr. In: https://online-
library.wiley.com/doi/full/10.1111/j.1467-9833.2010.01507.x [cit. 2023-10-06]
(- Ak by sa totiz vrah nahradil nacistickym déstojnikom, ktory hladd Zidov ukrytych v domoch ludji,
naozaj chce Kant povedat, ze Iudia, ktori ukryvali Zidov vo svojich domovoch, mali nacistom povedat
pravduy, a ak klamali, stali sa spoluzodpovednymi za ohavné ¢iny spachané na tych Zidoch, ktori boli,
podobne ako Anna Frankovd, aj tak chyteni? ... — autorkou volne prelozena ¢ast textu, citovaného v od-
kaze).

% Mill]. S. O svobodé mysleni a slova. Institute H21, 2020, ISBN: 978-80-907820-0-6, str. 23

40



CLOVEK V PRAVE (CLOVEK V PRAVDE?)

o

smifeni a spojeni protikladi.”)*'. Mill tvrdil, Ze ak by bol ktokolvek presvedéeny o ne-
pravdivosti alebo dokonca o $kodlivosti nejakého ndzoru, aj keby sa niekomu zdal
nazor iného absolutne nemravny a bezbozny a prave pre tento svoj tsudok by ne-
dovolil inému, aby svoj nazor obhjil, on sém by si ndrokoval na neomylnost, ¢o by
bolo neospravedlnitelné a svoje tvrdenia doklad4 niekolkymi ,hroznymi prehmatmi
zminulosti“ (Sokratom, pribehom Jezi$a Krista a Marca Aurelia - pozn. autor). ,Od-
kryt pred svetom nové pravdy a dokdzat mu, Ze sa ohladom klicovych veci mylil, to je
najvicsia sluzba, akii moze clovek svetu preukdzat."*

Teéria J. S. Milla o hladani pravdy prostrednictvom kritiky a diskusie, nech
je akokolvek inspirujica (mala znaény vplyv napr. aj na T. G. Masaryka a jeho
zenu Charlottu Garrigue, in$pirovala aj dalej citovaného amerického filozofa Johna
Rawlsa a mnohych dalsich), nebola/nie je prijimana nekriticky (J. S. Mill by sa tomu
s najvi¢sou pravdepodobnostou potesil — pozn. autorka).

Na jednej strane tu mdme totiz vyrazny trend, ktory vold po slobode slova v ¢o
najsirSom rozsahu a snad najvystiznejsie ho (popri spomenutej Millovej filozofii)
reprezentuje prvy dodatok Ustavy Spojenych $tatov americkych, ratifikovany este
vroku 1791 (1)*, ktory viak zdroven trvalo slizi ako ochranny §tit aj pre tych, ktori
nadobudli predstavu, Ze nimi $irené nazory mézu byt akékolvek a o ¢omkolvek.**

1 Tamze, str. 49; ,Ale je§té Castéj$im ptipadem je, Ze ani jedno ze spornych uceni neni pravdou nebo

nepravdou, ale obé se o pravdu déli. Odlisného nézoru je pak zapotiebi, aby byla doplnéna ¢ast prady,
ktera jesté chybi v jiz uznanému minéni. Zpravdila jsou totiz populdrni nazory na véci ¢aste¢né prav-
divé, ale ztidka nebo nikdy nejsou pravdivé celé. Obsahuji vét$i nebo mensi ¢dst pravdy, ale mnohdy
v piehnané nebo prekroucené formé., Tamze, str. 47

2 Tamze

#,Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise
thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to
assemble, and to petition the Government for a redress of grievances.” (v preklade autorky: ,Kongres
neschvéli Ziadny zdkon ohladom zavddzania ndbozenstva (ndboZenského zriadenia) alebo zakazujici
jeho slobodny vykon; taktiez neschvali Ziadny zdkon obmedzujtci slobodu slova alebo tlace; neschvili
ani ziadny zékon obmedzujuci prévo ludi pokojne sa zhromazdovat a pravo odovzdavat $tatnym orga-
nom ziadosti o népravu krivd")

#  Slovensky pedagdg, novindr a publicita, PhDr. Juraj Alner, vo svojom prispevku, venovanom pravde
a Izi konstatoval, Ze k pilierom liberdlnej demokracie patri akceptovanie nazoru, ktory nikoho neo-
hrozuje. Pritiahnuté za vlasy, ak st napriklad neonacisti aktivni ,len” na verbalnej trovni, malo by to
byt v poriadku... Jeho skusenost a skusenost jeho generacie je viak taka, ze ti, ¢o sa vyhrézaju verbélne,
zrazu vytvoria silu, ktord sa nebude dat zastavit. Ked bol raz v New Yorku, uvidel skupinu mladych
muzov hadzat kamene na obytny dom a ¢osi vykrikovat. Vedla na chodniku stéli ne¢inne policajti. Ked
sa ich doktor Alner opytal, pre¢o nezasiahnu, jeden z policajtov mu odvetil, Ze pokym vykrikuja, maju
na to pravo. ,Zasiahneme, len ¢o prvy kameri rozbije okno. A zasiahneme tvrdo.“ Alner, J. Sloboda slova
a ochrana siikromia v digitdlnom prostredi. In: Pravda & loz, Sloboda prejavu v kontexte modernych
technoldgii, Paneurdpska vysoka $kola Bratislava, 2018, ISBN: 978-80-89453-52-8, str. 33
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Na druhej strane existuje d6vodnd obava, ¢i pri bezbrehom $ireni kazdého nazo-
ru, bez ohladu na to, ¢i ide o nazor zrejme nepravdivy, nendvistny, urazlivy, uto¢ny
¢ $iriaci terorizmus*, nedochédza k ohrozeniu inych prirodzenych prav (tzv. prav
prvej generacie)*, z ktorych st si vietky rovnocenné a ziadne sa nemd realizovat na
ukor iného.*

Otézka optimalneho vyvazovania slobody prejavu a jej pripadnych obmedzeni
sa stala nosnou aj v politicko-filozofickej hadanke, zndmej ako ,paradox tolerancie®
Ked’ze volne $irené extrémne ideoldgie mozu predstavovat skutoéné nebezpecen-
stvo pre spolo¢nost a este vi¢sie pre mensinové skupiny obyvatelstva (rasové, ni-
bozenské skupiny a pod.), paradox tolerancie si kladie otizku, v ktorom bode uz
nemozno tolerovat netolerantné myslienky. Filozof Karl Popper (1902 — 1994) ho
opisal ako zdanlivo protiintuitivnu myslienku, ktora vyjadruje, Ze na to, aby sa za-
chovala tolerantna spolo¢nost, musi byt spolo¢nost netolerantnd vo¢i netolerancii,
pretoze ak takzvand tolerantnd spolo¢nost umoziiuje existenciu netolerantnych fi-
lozofii, prestdva byt tolerantn4.* Tento pristup rozvinul i filozof John Rawls (1921
-2002), ktory vo svojom diele A Theory of Justice* tvrdi, ze zisada aplnej tolerancie
musi ¢elit pravu spolo¢nosti na sebazédchovu, pretoze inak je ohrozen4 jej bezpec-
nost. Ak sa totiz spolo¢nost domnieva, Ze netolerancia v jej radoch by mohla narusit
slobody jej obyvatelov, mdze odmietnut tolerovat netolerantnych (,Spravodlivost
nevyZaduje, aby sa ludia necinne prizerali, ako ini ni¢ia zdklady ich existencie*)>

V sti¢asnom (digitdlnom) prostredi zaroven narazame na pomerne zvlastnu situiciu, ktord pravdivost
a fikciu doplita 0 novy rozmer ,paralelnej pravdy, alternativny sposob pristupu ku skutoénosti, falogny,
zavadzajtci pohlad na svet. Alternativnymi sa v§ak nestdvaji samotné nazory, ale ... spajanie faktov,
nere$pektovanie zjavnych skuto¢nosti potvrdenych ¢i priam verifikovanych. Fakty nahradil pristup
k spochybriovania a tvrdeni, ze fakty si zmanipulované, zaplatené ¢i sluzia nejakému tcelu — zbro-
jérskej loby, petrodoldrom, farmaceutickému priemyslu, tajnym sluzbam iluminatom., In: Kasarda,
M. Pravdivé, fiktivne, klamlivé: medidlna sloboda neznamend moznost tvrdit cokolvek. In: Pravda & loz,
Sloboda prejavu v kontexte modernych technoldgii, Paneurépska vysokd $kola Bratislava, 2018, ISBN:
978-80-89453-52-8, str. 79

4 K tomu vid napr. In: http://ludskeprava.euroiuris.sk/index.php?link=gen_lud_prav [cit. 2023-10-06]
¥ Radi¢ov, L. Politika, demokracia a médid v digitdlnej dobe. In: Pravda & loz, Sloboda prejavu v kontexte
modernych technolégii, Paneur6pska vysoka skola Bratislava, 2018, ISBN: 978-80-89453-52-8, str. 4
K tzv. Popperovmu paradoxu tolerancie pozri viac napr. In: https://academy4sc.org/video/paradox-
of-tolerance-to-tolerate-or-not-to-tolerate/ [cit. 2023—10-06]

#  Pozri (napr.) Rawls, J. A Theory of Justice (revised edition). THE BELKNAP PRESS OF HARVARD
UNIVERSITY PRESS CAMBRIDGE, MASSACHUSETTS, 1999, str. 191 a nasl.

»Justice does not require that men must stand idly by while others destroy the basis of their existence.’;
In: Rawls, J. A Theory of Justice (revised edition). THE BELKNAP PRESS OF HARVARD UNIVERSITY
PRESS CAMBRIDGE, MASSACHUSETTS, 1999, str. 192, dostupné In: https://giuseppecapograssi.
files.wordpress.com/2014/08/rawls99.pdf [cit. 2023-10-06]
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Zaver

Ked' som rozmyslala nad konkrétnou témou svojho vystupenia a nad nizvom
prispevku, ur¢eného pre tuto konferenciu, radila som sa s manzelom. Tému, na kto-
rt padla moja volba, zrevidoval protiotizkou — ,Myslis, Ze mds o ¢om pisat?”.

Snazila som sa ho presvedcit o tom, Ze uréite éno a po nasich opakovanych disku-
sidch, vdaka ktorym pomer prdva a pravdy ,chytil® aj jeho, dolozZil komentdr — ,Som
zvedavy, ako toto celé uzavries...".

Vézeni posluchéci, ak by sme ¢akali, Ze svoje vystipenie uzavriem nejakou ,vec-
nou pravdou” o tom, akd mé byt pravda na to, aby i§lo o jedinu ,skuto¢nu” pravdu,
nestane sa tak...

Pravda, ako tstrednd téma filozofie, ktord zohrava primarnu tlohu (okrem sa-
motnej filozofie) aj vo vede, v préve’! ¢i v ndbozenstve, nebola definovand jednotnou
verziou ani za tisicky rokov (uspokojivti definiciu jej znenia zatial nenasla ani wiki-
pedia @ ).* Ilustruju to aj v tomto prispevku uvedené nézory viacerych filozofov
a pravnikov z minulosti, vyplyva to v$ak aj z mnohych dalsich, tu nespomenutych
zdrojov, ktoré s fenoménom pravdy pracuji v najroznejsich podobach a suvislos-
tiach (rozli$uju napr. pravdu relativnu a absoltitnu, subjektivnu a objektivnu, hladajt
pravdu jej odliSenim od opaku — teda od 1Zi, citlivo reaguju na jej rozne odchylky

Ak by sme chceli vyhladat priamy odkaz na pravdu v pravnych predpisoch platného préva, nie je to
automatické, hoci na prvy pohlad by sa mohlo zdat, Ze sndd neexistuje ind spolo¢enska veda, ktord
by mala mat k pravde blizsie, ako pravo (z pohladu civilistky nachddzame priamy odkaz na ,pravdu”
v préavnych predpisoch civilného procesného préva (pozri napr. § 150, ods. 1 Civilného sporového po-
riadku, § 32, ods. 1 Civilného mimosporového poriadku ¢i § 103, ods. 1 Sprévneho sidneho poriadku),
v platnych pravnych predpisoch hmotného préva — osobitne v Ob¢ianskom zdkonniku a v Obchod-
nom zdkonniku - slovo ,pravda‘, ktoré by v nich zohrévalo povahu fundamentu, explicitne nendjde-
me. Len pre zaujimavost — v Ob¢ianskom zékonniku néjdeme jeho ,aky-taky“ odraz celkom osemkrat,
z toho raz pri dedeni — v podobe ,opravdivého zdujmu®, raz v rdmci zodpovednosti za vady pri kiapnej
zmluve - v podobe nepravdivého ubezpecenia o bezchybnosti veci (§ 597, ods. 2 OZ) a zvy$nych Sest
raz pri poistnej zmluve, v suvislosti s poskytovanim pravdivych/nepravdivych informdcii; v Obchodnom
zikonniku néjdeme ,prekrytie” slova ,pravda“ s inymi slovami spolu $estkrat, avsak z toho trikrat v spo-
jenis ,pravdepodobnostou” a trikrét v spojeni s poskytnutim pravdivych/nepravdivych informécii, napr.
v ramci tzv. zlah¢ovania; § S0 OBZ) - pozn. autorka

@ na stranke wikipedie sa po zadani slova ,pravda“ objavila takéto ,definicia“ - ,Pravda moze byt..."
a pri kliknuti na odkaz ,pravda (filozofia)“ za¢ina strdnka uvedenim druhov pravdy, prikladov pravdy
a ndzorov na pravdu — pozn. autorka
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a varidcie — loZ socidlna a vazna®, loz milosrdna, fikcia ¢i sci-fi, utdpia/ dystopia®,
omyl, pripadne 7art).

Pohlad na fenomén pravdy sa doteraz neustilil a je stile predmetom bddania
a hladania nielen zo strany vedcov, ale aj ,,oby¢ajnych Iudi® ktori sa dovolévaju prav-
dy, resp. ktori sa odvolavajt na pravdu pri rieSeni beznych zélezitosti svojho zivota
(a aj ten, kto prehrd v spore mé castokrat pocit, ze prehral napriek tomu, Ze ,mal
pravdu®).’s

Celkom na zéver si dovolujem uviest odkazy na dva zdroje, ktoré v sebe hladanie
pravdy implikujd. Tym prvym je vynatok zo spravy, prijatej Eurépskou komisiou
pre demokraciu prostrednictvom préva (Bendrskou komisiou) na jej 76. plendrnom
zasadnuti (Benatky 17. — 18. oktéber 2008), kde sa konstatuje:

yDemokracia by sa nemala obavat diskusie, dokonca ani o najsokujucejsich ale-
bo antidemokratickych myslienkach. Prostrednictvom otvorenej diskusie by sa mali
tieto my$lienky zavrhnut a mala by sa vyzdvihnat zvrchovanost demokratickych
hodnét. Iba prostrednictvom otvorenej diskusie je mozné dosiahnut vzdjomné po-
rozumenie a re$pekt. Presved¢ivost otvorenej debaty je — na rozdiel od zdkazu alebo
represie — jednym z najdemokratickejsich prostriedkov zachovania zakladnych hod-
not.*
Druhym z nich je viackrit citovany (a autorke ndzorovo blizky™”) John Stuart

3 Keklak, R. Dezinformdcie a stereotypy v kontexte vytvdrania obrazu o svete a o druhych. In: Pravda & loz,
Sloboda prejavu v kontexte modernych technol6gii, Paneurdpska vysoka skola Bratislava, 2018, ISBN
978-80-89453-52-8, str. 45 (za socidlnymi lzami sa skryva dobry timysel, vazne 1%i vo svojich désled-
koch poskodzujd integritu klamaného ¢loveka — pozn. autorka)
Ich vyznam pozri napr. In: www.sf-encyclopedia.com/entry/utopias ¢i https://sf-encyclopedia.com/
entry/dystopias [cit. 2023-10-06]
5 Ako prévni¢ke mi prichodi konstatovat, Ze ani prévo, ktoré mé implikovat pravdu a spravodlivost, v sku-
toc¢nosti spravodlivé, ergo pravdivé, byt nemusi; najma ak vedla seba postavime individualne vnimanie
spravodlivosti a abstraktné vnimanie spravodlivosti. ,Individudlne vnimanie spravodlivosti/nespra-
vodlivosti moze byt iné ako abstraktné vnimanie spravodlivosti a nie je dovodom nedodrziavania prava.
Kde st v8ak hranice? Na to odpovedal po druhej svetovej vojne pravny filozof Radbruch: ,Konflikt me-
dzi spravodlivostou a prévnou istotou je mozné rieit len tak, ze pozitivne prévo, zaistované predpismi
a mocou, ma prednost aj vtedy, ak je obsahovo nespravodlivé a neucelné, okrem pripadu, ak rozpor
medzi pozitivnym zikonom a spravodlivostou dosiahne tak neznesitelnej miery, ze zakon musi ako
,ynenaleZité pravo“ spravodlivosti ustipit. (Radbruch: Gesetzliches Unrecht und iibersetzliches Recht.
1946, In: Hollander, P. Filipika proti redukcionalizmu. Kalligram. Bratislava 2009, ISBN 978-80-8101-
244-0,str. 42 -43)
%6 Dostupné aj na: https://wwwustavnysud.sk/documents/10182/992088/SlobodaPrejavuNabozen-
stva-1.pdf/3d42cf2a-a10c-4ba8-aa25-d989f9edSa04 [cit. 2023-10-06]
7 Filozofia J. S. Milla je blizka i autorke prispevku, i ked nie tplne bez vyhrad (sdhlasi s potrebou ,neto-
lerovat netoleranciu® k tomu vid'text prispevku o Popperovom paradoxe tolerancie a odkaz na préce
filozofa Johna Rawlsa) — pozn. autorka
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Mill, ktory — na margo uz ustdleného ndzoru o nevyhnutnosti diskusie a kritického
myslenia pri hladani pravdy — adresuje kritiku tym, ktori sice ,majt potencidl” pra-
covat na hladani pravdy, ale ktori ho z najréznejsich dé6vodov*® nevedia alebo nechct
vyuzit (a tak jeho kritika méoze smerovat aj do nasich radov): ,Myslitelé radéji skryvaji
pred svétem své zdsady a presvédCeni a své zdvéry prizpiisobuji verejnému minéni. Takové
prostiedi nemize zplodit oteviené charaktery plné odvahy a ddt ndm logické a disledné

myslitelé jako dfiv... Ptilis brzy se vzddvdme otevieného zkoumdni nejvyssich otdzek, kte-

ré by posilovalo a obohacovalo ducha.*>
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CLOVEK VPRAVU: PLAVEC NEBO TONOUCI?
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Abstrakt: Studie se vénuje tématu ¢lovéka v pravu z obecné perspektivy. Shodli-li se ndzorové pro-
tichidni H. G. Wells i G. K. Chesterton v minéni, Ze pfirozenou touhou ¢lovéka je mit ,kout, ktery
je vyslovné jeho, zabyva se autor otdzkou, nakolik pravo lidem garantuje ,izemi, kde je kazdy obc¢an
kralem.” Zaruku muze pfedstavovat hodnota pravniho stétu, pokud jsou ovéem jeho ideje napliioviny
v praxi a ne jen proklamovény v tistavach. Ustavy Béloruska, Ruska nebo Venezuely prohlaguji své stity
za prévni, a¢ je skute¢nost jind. Aristotelovsk4 idea vldy zdkona (rule of law) se mtize snadno zménit
ve vlddu prévem (rule by law) a ve vysledku v podvodny koncept policejniho stitu. Moderni pojeti sta-
tu klade diiraz na socidlni hledisko. Pravo v zdjmu socialni spravedlnosti sleduje ochranu zranitelnych
osob. Autor vyslovuje pochybnost, zda témito opatfeni nedochazi v ur¢itych ptipadech spise k vytvéie-
ni privilegii nez k ,vyrovnavani zbrani,” a tim i k naru$eni rovnosti pted zakonem. Poukazuje na nutnost
poméfovat obé hlediska principem proporcionality. V zévéru se ptispévek zabyva hypertrofii prava,
kterd oslabuje moznosti jeho poznani, a devalvuje pravo jako hodnotu.

Kli¢ova slova: prévni stét, socidlni stit, demokracie, ochrana slabsich, hypertrofie prava

1. Uvodem

Téma c¢lovéka v pravu lze pojmout nejen jako rozbor a zamysleni nad konkrét-
nimi dilé¢imi otdzkami, jak prévo ptistupuje k lidem oznacovanym za zranitelné, ale
také je mozné se podivat na danou problematiku z pta¢i perspektivy a uchopit ji
v ponékud $ir$im zdbéru. Vyjdeme-li z teze, Ze prvorady ucel prava spociva v zajis-
téni pokojného souziti lidi v rozvijejici se spole¢nosti, nabizi se otdzka, jak pravo
v konkrétni dobé a situacich tomuto posldni vyhovuje. Zd4 se, ze klast si takovou
otazku a hledat na ni odpovéd ma stéle smysl.

Myslim, ze je duvod se ptét, jak snaha zdkonodarce o pokojné souziti lidi ovliv-
nuje zivot kazdého jednotlivce. Po¢atkem XX. stol. napsal tehdy hodné vlivny so-
ciln{ kritik (a také jeden z otcti sci-fi) projekt nové organizované spole¢nosti, kde
pise: ,V normdlné vzdélaném clovéku je touha po svobodé pohybu stejné mocnd jako
touha po jisté nerusenosti, po koutu, ktery by byl vyslovné jeho, a my musime vysetfiti,
kudy vede cdra, jez by je srovnala.”! Uznédme-li, Ze touze ¢lovéka ,po koutu, ktery by byl

! WELLS, Herbert George. Moderni utopie. Gustav Volesky. 1922, s. 41. Prvni anglické vydéni dila (A mo-
dern Utopia) je z roku 1905 (London: Chapman and Hall),
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vyslovné jeho” nalezi respekt a ochrana, pak musi jako podminka plnohodnotného zi-
vota existovat ,ohranicené iizemi, kde je kazdy obcan krdlem.” Legitimita tomu naleZi
tim spis, ze se v uvedeném bodé shodly osobnosti tak protichidné jako socialista
Wells, jehoz v té dobé okouzlily ,byrokratické pldany fabianismu,” a katolicky filosof
Chesterton.

Legitimni je tedy i otdzka: Nakolik mi pravo garantuje neru$enost v kouté, ktery
ma byt jen mu;?

2. Tenze prava a v pravu

Pravo je ,mocné kopi," ,prdvo je sila“ mocnéj$i nez zbran.® Je pojmové spjato
s hrozbou donuceni i s donucenim. Donuceni pfi prosazovani préva si postupné mo-
nopolizoval stat, nejztetelnéji v oblasti vetejného a zvlasté trestniho prava;” v obcan-
ském pravu prezila svépomoc,® podle Sedld¢ka zaklad donuceni,” dnes ovsem co do
vyznamu marginalizovany.

Donuceni je nemyslitelné bez nasili, proto je i prévo nutné spojeno s represi. Na
tuto vlastnost prava se novyma oc¢ima podival Benjamin, satelitni intelektual Frank-
turtské skoly a autor nékolika textt vnimanych dosud bezméla jako kanonické. Jednim
znich je esej Zur Kritik der Gewalt, v niz autor poukazuje, Ze z propojeni prava s nasilim
vyplyvd, Ze v samotném srdci préva je néco hnilobného (,etwas Morsches”),'* néco, jak
poznamendava Derrida, co prévo ,jiZ predem odsuzuje a ruinuje.”"' To je jeden z aspektt,
na néjz se hodi poukdzat, mj. i v nésledujicich souvislostech.

2 CHESTERTON, Gilbert Keith. Moudrost a vtip G. K. Chestertona. Paradoxy, aforismy a postiehy (ed.
TOMSKY, Alexandr). 2. vydani. Kostelni Vydti: Karmelitanské nakladatelstvi, 2007, s. 36.

*  PEROUTKA, Ferdinand. H. G. Wells jako politik a filosof. In: Pfitomnost, 1926/1927, ro¢nik 3, ¢. 14,
s.221.

4 SHAKESPEARE, William. P¢t her. Praha: Odeon, 1981, s. 581 (pteklad BEJBLIK, Alois).

V muzikalu Krysaf zazniva: , Prdvo je sila a jdou k tomu stiepy” (text Daniel Landa).

Na tizemi nékdejétho Ceskoslovenska byly soukromé obzaloby zruseny v rdmci tzv. pravnické dvoulet-

ky v roce 1950; k tomu napi. GRIVNA, Tomés. Soukromd Zaloba v trestnim fizeni. Praha: Karolinum,

2006.

8 Srov. § 6 slovenského OZ nebo § 14 ¢eského o. z.

9 SEDLACEK, Jaroslav. Obéanské pravo éeskoslovenské. Vieobecné nauky. Brno: Pravnik, 1931, s. 276.

1©° BENJAMIN, Walter. Zur Kritik der Gewalt. In: Archiv fiir Sozialwissenschaft und Sozialpolitik, XLVII,
1920/1921, s. 818. Tato slavnd esej byla ptelozena do fady jazyku a opakované vydavéna, hlavné viak
nescetnékrit komentovana a interpretovina mnoha autory od Hanah Arendtové po Slavoje Zizeka.

"' DERRIDA, Jacques. Sila zdkona. Praha: Oikoymenh, 2002, s. 57.
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Pravo sice predstavuje autonomni systém a autonomni silu, ale i ti, kdoz nesdi-
leji myslenku, ze pravo za¢ind prvnim a kon¢i poslednim paragrafem zdkona, muse-
ji uznat, ze soustava zdkonu tvoii kostru celého svéta prava. Skelet, ktery sice sim
o sobé neni funk¢ni,'* ale ktery prévni systém podstatné formuje. Uvédomime-li si,
ze zékonodarstvi moderniho stitu maji v rukou politici, tedy lidé v ur¢itych funk-
cich se svymi zajmy a predstavami, snadno vycitime rizika s tim spojend. Ladislav
Klima ve svém nihilistickém solipsismu sice adoroval ,absolutné komandujici viili”,
kterd u ¢loveka ,[s]pocivd v hlubokém zinstinktivnélém presvédcent, Ze vse mozno a nut-
no vzdy ovlddat, se viim ¢init, co se chce,” soucasné ale poukézal na moznost karikatury
v ,ubohé napoleonské imperiosité.”"> Tu ostatné stfedni Evropa opakované poznala.
Vymkne-li se politika z kontroly, co ji zabrani utvaret zdkonodérstvi podle pravidla
»Altra legge io non ho, che il mio capriccio”?'*

Odpovéd, zda se, je nasnadé¢, a neformuloval ji nikdo mensi nez Aristoteles jako
pozadavek, ,aby vlddl spiSe zdkon nez néktery jednotlivy obcan, a z téhoZ diwodu, je-
-li lépe, aby viddlo nékolik, musi byti ustanovovdni jako strdzci a sluzebnici zdkoni, "
nebot ,kde nerozhoduji zdkony, vystupuji demagogové.”'® Myslenka, zhusténa do teze
vldda zdkont, nikoli lidi (government of laws, and not of men;'” Herrschaft des Gese-
tzes, nicht des Menschen'®), se v euroamerické prévni kultufe postupné prosazovala®®

a pretvotila se videal rule of law nebo, jak my fikdme, pravniho statu.

2 Jak to pékné vyjadtil RABEL, Ernst. Aufgaben und Notwendigkeit der Rechtsvergleichung. Miinchen: Max
Hueber, 1925, s. 4, slovy, Ze zdkon je pouhd kostra bez svala tvofenych judikaturou a nervi piedsta-
vovanych panujici doktrinou (,Ein Gesetz ohne die zugehérige Rechtssprechung nur wie ein Skelett ohne
Muskeln. Und die Nerven sind die herrschenden Lehrmeinungen”).

1 KLIMA, Ladislav. Filosofické listy Ladislava Klimy. Praha: Edice ptételstvi, 1939, s. 21.

Tj.: ,Jd nezndm jiny zdkon nez sviij rozmar.” ROSSINNI, Gioachino. L'Italiana in Algeri. ANELLI, Ange-

lo (libreto). Dostupné na http:/ /www.librettidopera.it/zpdf/italgeri.pdf (25. 10. 2023).

15 ARISTOTELES. Politika. Praha: Rezek, 1998, s. 142 (1287a).

16 Tbid, s. 157 (1292a).

7" Napt. MATHEWS, Amanda, A. “A Government of Laws, and Not of Men”: John Adams, Attorney, and
the Massachusetts Constitution of 1780. Boston College University Libraries, 2008 (mj. na s. 91 uvadi
Adamsuv citdt dovozujici republikansky charakter tehdejsi britské ustavy: “If Aristotle, Livy, and Har-
rington knew what a republic was, the British constitution is much more like a republic than an empire. They
define a republic to be a government of laws, and not of men. If this definition be just, the British constitution
is nothing more nor less than a republic, in which the king is first magistrate.”). Dostupné na: chrome-ex-
tension://efaidnbmnnnibpcajpcglclefindmkaj/https://dlib.bc.edu/islandora/object/bc-ir: 102172/
datastream/PDF /view (28. 10.2023).

' THOMALLA, Klaus. Herrschaft des Gesetzes, nicht des Menschen. Tibingen: Mohr Siebeck, 2019.

19V ptehledu napt. SEJVL, Michal. Ideal prdvniho stdtu v déjindch filozofie. Plzen: Ale§ Cenék.
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3.Idea bezpecdi a stésti

Donald W. Livingston napsal do Liberty in Hume’s History of England, ze ,prdvni
stdt je zdrojem ,veskeré bezpecnosti a Stésti’, které si civilizace miiZe dovolit”.*°

Pravni stat predstavuje ideu, ke které se hlasime, dokonce hodnotu zakotvenou
nejen ve slovenské nebo ceské ustavé, ale také v tstavich dal$ich stéta, veetné téch,
z nichz jsou univerzity, jejichz u¢itelé se potkali na této konferenci,” byt s rozdilnym
uchopenim.”” M4-li pravdu Katharina Grifin von Schlieffen, ze pravni stat vykazuje
sto ¢tyficet dva znaky, lze pochybovat, zda je napliuje beze zbytku v§echny kazdy
z téch stath, které se za pravni prohlasuji. Podstatnd nejsou slova v ustavé, ale pocti-
vé a soustavné usili dbat o zdsady pravniho stitu a napliovat je.** Napt. poméry ve
Venezuele mély pies ruzné nedostatky k pravnimu statu bliz v Sedesétych a sedmde-
satych letech XX. stol., a¢ jeji Gistava z r. 1961 o pravnim stitu mlcela, nez v obdobi
od ptelomu tisicileti, pfestoze tstava zr. 1999 prohlasuje, ze Venezuela je ,un Estado
democrdtico y social de Derecho y de Justicia."*

V té souvislosti se hodi poukdzat na dva aspekty.

Predné jsou statni zi{zeni, ktera se sice prohlasuji za pravni staty,? jakkoli se s tim
nezaujaty pozorovatel jen obtizné ztotozni. Z neddvnych déjin Ize uvést nékolik pii-

2 CAPALDI, N,, LIVINGSTON, D. W. (eds.). Liberty in Hume's History of England. Dordrecht — Boston
— London: Kluwer Academic Publishers, 1990, s. 130.

Ustava Slovenskej republiky, ¢l. 1; Ustava Ceské republiky, ¢l. 1 odst. 1; Magyarorszag Alaptorvénye, ¢l.
B odst. 1; Ustava Republike Slovenije , ¢l. 2; Konstytucja Rzeczypospolitej Polskiej, ¢l. 2; Grundgesetz
fiir die Bundesrepublik Deutschland, ¢l. 16, 23, 28; Ustav Republike Hrvatske, ¢l. 3.

Konstituce Slovenska, Ceska nebo Polska prohlasujf své stity za staty pravni, némecky z4kladni zikon

21

22

se dovoldva zasad pravniho stitu a chorvatskd dstava prohlasuje prévni stit za jednu z nejvyssich
hodnot ustavniho fadu Chorvatska a zéklad pro vyklad ustavy. Jakkoli jsou posledné uvedené piistupy
némeckého a chorvatského zakonodérce i v $ir$im konstitucionalistickém srovnéni mensinové, jevi se
jako poctivéjsi.

Autorka préci vydala jako SOBOTA, Katharina. Das Prinzip Rechtsstaat: verfassungs- und verwaltung-
srechtliche Aspekte. Tiibingen: Mohr Siebeck, 1997; knihu v$ak pfimo neznim a spoléhdm na informa-
ce o dile, které podavd Deutscher Bundestag (Wissenschaftliche Dienste) 30. 4. 2008 [dostupné na:
http://www.gesine-loetzsch.de/fileadmin/lcmsgesineloetzsch/user/upload/Unrechtsstaat.pdf (1s.
10.2023)]. Srov. rovnéz SEJVL, Michal. Idea pravniho stdtu v déjindch filozofie. Plzeti: Ales Cenék, 2014,
s. 11.

Aniz je davod pieceriovat vyznam indexace napliiovani hodnot pravniho stitu provadéné organizaci
World Justice Project, ptece jen jeji neddvny ptehledu [dostupny na: https://worldjusticeproject.org/

23

2%

rule-of-law-index/global (31. 10. 2023)] naznacuje rozptyl v napliiovéni hodnot prévniho stétu jed-
notlivymi zemémi (véetné porovndni stavu ¢lenskych statd Evropské unie).

»  Constitucion de la Republica Bolivariana de Venezuela, ¢l. 2.

% Napt. Koncrurynus Poccuiickoit ®epeparuy, ¢l. 1 odst. 1 i Koncturynus Pecrry6anku Beaapycs, ¢l. 1

prohlasuji Rusko i Bélorusko za npasosoe zocydapcmeo.
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klada. MuZzeme pfipomenout Jihoafrickou republiku z obdobi politiky apartheidu,
kdy se podpora zasady rule of law prakticky prosadila jako podvodné pojeti (frau-
dulent concept), jak to oznacil Yong Zhou s poukazem, ze v tehdejsim jihoafrickém
systému se rule of law ,pouzivd k zachovdni a posileni struktur, které jsou pfimo odpo-
védné za popirdni prdv vétsiny populace.” *” Némecko mezivale¢ného obdobi se sice
ve svém zdkladnim zdkon¢ k hodnoté pravniho statu vyslovné nehlasilo, ale presto
meéla Vymarska republika ve své ustavé vyjadreny jeho hlavni rysy a v kontextu své
doby je jako pravni staty vnimana. Le¢ v roce 1933 stacilo po 30. lednu par mésict
a demokratickd republika se zménilo v diktaturu, jejiz prévni teoretici vzyvali ,den
nationalsozialistischen deutschen Rechtsstaat” jako tteba Carl Schmit, Otto Koellreu-
ther nebo Helmut Nicolai, ¢i dokonce ,den deutschen Rechtsstaat Adolf Hitlers” v po-
dani Hanse Franka.?® Ceskoslovensko, se svou demokratickou ustavou respektujici
rovnéz ¢etné zdsady pravniho stitu, se po $oku z 30. zati 1938 samovolné rychle
ménilo ve stit policejni, dokud kartami nezamichala svétové vélka. Po vélce neuply-
nuly ani tfi roky a ochrnutd demokracie ¢eskoslovenské treti republiky se propadla
do diktatury. V Bélorusku se politicky rezim zménil v diktaturu necelych pét let od
vyhldseni nezévislosti v roce 1991. Kratky ptehled naznacuje, Ze z raznych pii¢in
muze snadno dojit, at pozvolna ¢i ndhle, at s vyuzitim demokratickych procedur, at
jejich popfenim nebo postupnym popiranim, k proméné politického ziizeni stitu
usilujiciho o naplnovéni ideje rule of law v rezim, jenz se k této ideji sice stéle hlasi,”
ale pouzivé ji jako podvodny koncept.

¥ ZHOU, Y. Development, Human Rights and the Rule of Law. Report of a Conference held in the Hague on
27. April - 1 May 1981. Oxford — New York — Toronto — Sydney — Paris — Frankfurt: Pergamon Press,
1981, s. 58 an.

Srov. vzorné zpracované heslo Rechtsstaatsverstindnis im Nationalsozialismus dostupné na: https://
de.wikipedia.org/wiki/Rechtsstaatsverstindnis_im_Nationalsozialismus (29. 10. 2023) nebo z po-
Cetné literatury napi. HILGER, Christian. Rechtsstaatsbegriffe im Dritten Reich, Eine Strukturanalyse.
Tibingen: Mohr Siebeck, 2003 nebo MEIERHEINRICH, Jens. The Remnants of the Rechtsstaat. An
Ethnography of the Nazi Law. Oxford: Oxford University Press, 2018.

Stéty ve stiedni a vychodni Evropé, které ovlidly komunistické strany, dlouhodobé odmitaly myslen-

28

29

ku pravniho stétu jako koncept, jehoz teoreticky zéklad je ,z hlediska marxisticko-leninské teorie stdtu
a prava zcela neptijatelny” (BLAHOZ, Josef. Ustavni soudnictvi v kapitalistickych stdtech. Praha: Acade-
mia, 1975, 5. 29). Stavélo se totiz na politickospravni koncepci socialistické zakonnosti, podle niz nelze
ptijmout myslenku ,podfizeni stdtu néjaké ideji prdva,”“kdyz v ,socialistickych’ statech jde o ,nezbytnost
raciondlniho vyuzivini pravnich forem pro efektivni organizaci stdtni moci“ (ALEXEJEV, Sergej Sergeje-
vié. Obecnd teorie prdva. Praha: Panorama, 1986, s. 169 (ruské vydani je z r. 1982). O socialistickém
pravnim staté se zacalo v této ¢dsti Evropy diskutovat az v souvislosti s Gorba¢ovovymi reformnimi po-
kusy na konci 80. let XX. stol. V Ceskoslovensku napt. GERLOCH, A., CAPEK, J. Socialisticky pravni
stat. Novd mysl, 1989, ro¢. XXXXII, ¢&. 10, s. 67 a nasl. Konec konct i pravé citovany Alexejev uvetejnil
vr. 1988 monografii o pravnim stétu jako osudu socialismu (Pravovoje gosudarstvo — sudba socializma.
Moskva: Juridi¢eskaja literatura, 1988).

51



KAREL ELIAS

.7

Druhy aspekt mifi na néco jiného. Vystihl to, vedle fady jinych, Humpreys v praci
nazvané ponékud provokativné Divadlo prévniho stétu.** Vzhledem k tomu, Ze po-
jem pravniho stitu je ,bizarné nemastny neslany” (curiously bland term),*' vtésnavaji
se do néj s nartstajici extenzi nejriznéjsi prvky ideologické, politické, ekonomické
a pravni, z nichz se utvafi moralistni piibéh o dobrém Zivoté, piibéh dobry k osvété
a napodobovani, ale diskvalifikujici se vlastnimi vnitfnimi rozpory.

Neni napi. pochyb o sprévnosti parémie podiizenosti vefejné moci zdkonu.*®
Ovsem nelze piehlizet riziko predstavované moznym oportunismem instituci vyko-
navajicich vefejnou moc vici myslence vlady zdkona. Vefejnopravni instituce jsou
pravni formy, jejichz prostiednictvim utvareji uplatiiovani a vykon vefejné moci
lidé s témito funkcemi piimo, nebo i jen nepiimo spojeni. Vzhledem k tomu muze
mit oportunni praxe riizné pri¢iny. Vysledkem ovsem je, Ze se pod jejim vlivem idea
pravniho statu vytraci ze statniho ustroji a proménuje se v pouhou fasidu s ndpisem
rule of Law, a¢ v politické praxi nejde o nic jiného nez o rule by law a ve vysledku po-
silovani vefejné moci proti obéanam® - ¢ili jak fikaji nasi madarsti sousedé: Kiviil
szép az alma, de beliil férges.

4. Pravo na dobry zivot

Nehldsime se jen k ideji pravniho sttu, ale také k myslence statu socidlniho, kte-
ry sleduje zajisténi socidlni spravedlnosti snahou o dosazeni ekonomického a soci-
dlniho blahobytu, mj. tsilim o spravedlivé rozdéleni bohatstvi a pfebirdnim vetejné
odpovédnosti za lidi neschopné si sami zajistit dobry zivot.

Myslenka pravniho statu provazi moderni filosofické, pravni a politické mysleni
vétsi pocet stoleti nejméné od dob Edwarda Cokeho (1552 — 1634) a Immanuela
Kanta (1724 - 1804). Ke konceptu sociélniho stétu jsme se v Evropé propracovévali
od poloviny XIX. stol. Jakkoli parémie: Iustitia erga inferiores est verissima zaznivala
ve zdej$im mysleni ddvno piedtim a ptestoze se myslenka socidlni starostlivosti statu
promitla jako tkol statni politiky do nékterych prament prava uz na konci XVIIL

% HUMPREYS, Stephen. Theatre of the Rule of Law. Cambridge: Cambridge University Press, 2011.

31 Cit. dilo, s. XTIL.

32 Ustava Slovenskej republiky, ¢l. 2 odst. 2; Ustava Ceské republiky, ¢l. 2 odst. 3.

3 'VBimaji si toho mnozi, napt. PICHL, Maximilian. Gefahrliche Rede vom ,Rechtsstaat.” LTO Legal Tri-
bune Online. [Dostupné na: https://www.lto.de/recht/justiz/j/ rechtsstaat-sicherheit-gewaltmonopol-
-polizei-begriff-bedeutung/ (20. 11. 2023)].
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stol.,** bylo zapottebi mnoho usili,*> aby se politickd a pravni paradigmata zménila.
Zakladni obrat smérem k nému v nasem prostfedi paradoxné provedly pravicové
vlady Bismarcka v Némecku a Taafeho v Predlitavsku pod ideovym vlivem Lorenza
von Stein (1815 — 1890), ktery rozpracoval teorii némeckého socidlniho stitu. Tyto
socidlni reformy odrazejici se mj. oblasti socidlniho pojisténi nebo v pracovnim pré-
vu se ale podstatné lisily od myslenkového konceptu, na némz stavéla predevsim
britskd cesta zavr$end rozsdhlymi reformami z let 1906 — 1914. Sttredoevropsky pii-
stup se neoprostil od tradic policejniho stitu, a a¢ jej posunul ke konceptu stitu
spravniho (Verwaltungsstaat). Tento model (Wohlfahrts-** und Ordnungsstaat) je
typicky silnou centralizovanou byrokracii, kterd prosazuje nastroje socidlni politiky
(politiky blahobytu) na tkor individudlnich svobod. Ptesto tfeba Frantisek Weyr
psal na poc¢atku minulého stoleti o habsburské monarchii jako o socidlnim pravnim
stétu, ktery md mnohem bliz k statu socialistickému nez k nékdej$imu statu policej-
nimu.’’

Nelze prehliZet, Ze se nejeden autoritativni rezim neudrzoval u moci jen silou
(represi odpuirci1), ale také socidlné akcentovanou politikou vitgi loajdlnimu nebo
ml¢icimu obyvatelstvu.*® Nelze ostatné piehlédnout, Ze v ruznych spole¢enskych

3 Srov. Deklaraci prav ¢lovéka a ob¢ana za¢lenénou do francouzské stavy zr. 1793, kde se v ¢l. 21 stano-
vi: ,Les secours publics sont une dette sacrée. La société doit la subsistance aux citoyens malheureux, soit en
leur procurant du travail, soit en assurant les moyens d'exister d ceux qui sont hors d'état de travailler” nebo
Pruské vieobecné zemské pravo (titul 19, § 1) s textem ,Dem Staate kommt es zu, fiir die Erndhrung und
Verpflegung derjenigen Biirger zu sorgen, die sich ihren Unterhalt nicht selbst verschaffen, und denselben auch
von andern Privatpersonen, welche nach besonderen Gesetzen dazu verpflichtet sind, nicht erhalten kinnen.”
Francouzsk4 ustava se hlési k vefejné sluzbé a ukolu spole¢nosti ,zajistit obZivu nestastnym obéaniim, at
jiz obstardnim prdce, anebo zabezpecenim prostiedkii, pokud nejsou prdce schopni,” prusky kodex prohlasu-
je obdobnou pomoc a podporu za starost statu.

3 Poukdzat se napf. na Cetnd spolecensky kritickd literarni dila Honoré de Balzaca, Charlese Dicken-

se, Getharta Hauptmanna nebo Victora Huga, kterd rozhodné pfispéla k posuniim vefejném minéni

av politice.

3¢ Termin Wohlfahrtsstaat se zacal objevovat v 70. letech XIX. stol., ale posléze, zvl&sté po 2. svétové vilce,
byl nahrazovin pojmem Sozialstaat. K tomu napi. GECKO, Tomds. ,Kapitalismus blahobytu® a ,stét
blahobytu.“ Némecké diskuze kapitalismu v péci o délnictvo. Historickd sociologie, 2020 (11), &. 1,
s. 112.

¥ WEYR, Franz (Frantiek). Zum Problem eines einheitlichen Rechtssystems. Archiv fiir 6ffentliches
Recht, 1908 (XXIII), s. 579 [, Zweifellos sind wir noch (... ) weit von der rein sozialistischen Staatsform
entfernt, aber ich glaube, dass der moderne soziale Rechtsstaat (... ) dem sozialistischen niher steht als etwa
dem Polizei- und Gewaltstaat friiheren Zeiten. Auch ihm gegentiber wird sich die Forderung nach einem gros-
sen einheitlichen Rechssystem immer nachdriicklicher erheben.”]

3V kolektivni monografii RAKOSNIK, Jakub - TOMES, Igor et al. Socidlni stdt v Ceskoslovensku, Praha:
Auditorium, 2012, 5. 22, Rakosnik pi3e, ze ,ndm nic nebrdni [ ... | hovofit o socidlnim stdtu v pripadé viech
ti{ konkurencnich ideologickych vychodisek z krize modernizacniho procesu,” pfi¢emz ma na mysli model
liberdlné demokraticky, nacisticky a komunisticky.
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entitich v kritickych reakcich na aktudlni potize ptetrvavaji nebo i nové vznika-
ji zkreslené piedstavy o téchto ziizenich, at jiz v dusledku selekce a reinterpretace
vzpominek, pod vlivem iluzi vyvérajicich z nedokonalého pozndni minulosti nebo
jinych zkresleni.*®

Duraz je tteba dat na socidlni prdvni stat. Nase chapani podminuje existenci sku-
te¢ného socidlniho stitu demokratickymi strukturami statniho ztizeni charakteri-
zovaného jako pravni stat. Socidlni politika moderniho stitu logicky nemiti jen na
sirotky, zestarlé chudé, télesné postizené nebo na véle¢né invalidy, jak tomu bylo od
XVIIL stol. do doby ne tak ddvné, kdyz jesté v mezivale¢né dobé vefejné dstavy za-
meéfené na socidlni pomoc a péci do znaéné miry sekundovaly stejné orientovanym
soukromym zatizenim, ** pfi¢emz stat volil ndstroje ptimé* i neptimé.*

Dnes je socidlni politika stitu podstatné jina. Rozsifil se zabér socidlnich sku-
pin, k jejichz podpote se vefejnd moc angazuje, prohloubila se i mira podpory. To
se pfirozené nepromitd jen do ndkladi,* ale odrdzi se to také v nardstu a ¢etnosti
prévni regulace. Objevily se nové aktivity smérem k ochrané dluznika, spottebite-
la, genderové znevyhodnénym skupindm ... Samo zaméfeni statni péce o dobry
zivot se v poslednich letech proménilo a usili o v§eobecny blahobyt nejen pokud
jde o ochranu a podporu socidlnich entit, ale celého lidstva v podobé politiky Envi-
ronmental, social and corporate governance prosazované stile intenzivnéji od prelomu
tisicileti smérem k zdsadnim zméndm globalizované spole¢nosti. I to se pifirozené
promita do legislativy.

S. Prolinani principa

V idedlnim svété liberdlni demokracie se koncepty pravniho i socidlniho stitu
stykaji v respektu k lidskym praviim. Zékladni idea pravniho stitu je v rovnosti svo-

¥ Srov. SOMMER, Vitézslav. Experti, pravo a socialisticky stat. Soudobé déjiny, 2016, ro¢. XXIII, ¢&. 1-2,
s. 118 an.

Stav na sklonku prvni republiky dobfe ilustruje paralelni existenci vefejnych i nevefejnych zatizeni na
konkrétnich usecich socidlni péée ptehled in: TVRDON, Antonin. Spolky, dstavy a zafizeni pro péci
o chudé a péti o mlddez ochrany potiebnou v republice Ceskoslovenské. Seznam podle stavu v roce 1934.
Praha: Statni Gfad statisticky, 1936.

Napti. diichodové, zdravotni nebo urazové pojisténi.
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#  Piikladem mohou byt dariové tlevy, resp. dariova osvobozeni pro nové vystavéné domy s délnickymi

byty (zék. & 37/1892 f. z. a 24k, & 144/1902 1. z.).
I v relativné klidném roce 2018 osciloval pramér socidlnich vydajia zemi OECD kolem pétiny HDP; ve
sttedoevropskych zemich mezi 26,9% (Rakousko) a 17,7% (Slovensko).
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bodnych lidi pred zékonem,* zatimco mottem socidlniho statu je socidlni spravedl-
nost. Hodnoty svobody, rovnosti ped zikonem a socidlni spravedlnosti se vzdjem-
né ovliviiuji, ale musi zustat v rovnovéze, pokud md pravni stat zastat materidlnim
pravnim stitem. Zakladni vychodisko vyjadtil uz Zeiller myslenkou, Ze sice rovnost
pted zdkonem vylucuje privilegia, ale stejné tak se shoduje s rovnomérnym piistu-
pem ke spravedlnosti, aby zdkonoddrce poskytl zvlastni ochranu tém, kdoz se sami
ochrénit nemohou.*

Dnes poméfujeme pomér mezi uvedenymi hodnotami s odkazem na princip
proporcionality. Pokladdm za spravné myslenkové vychodisko, Ze zvldstni pravni
ochrana nalezi tém, kdo se sami ochrénit nemohou, at jiz z pti¢in zdravotnich, soci-
dlnich, z davodu véku nebo jinych. Sotvakdo bude zpochybnovat napt. vetejnoprav-
ni ochranu déti (zvl4sté déti nezaopatienych) nebo vetejnoprévni podporu osob se
zdravotnim postizenim ¢i lidi ohrozenych z objektivnich davoda v chudobé nebo
ocitnuvsich se hmotné nouzi, zesilenou pravni ochranu zaméstnanct, ndjemca byta
nebo spottebitel, abychom uvedli nékteré typické pripady. Takto zaméfena ochra-
na a podpora predstavuje zaklad socidlniho statu. Zalezi v§ak také na rozsahu a in-
tenzité této ochrany a podpory a jisté si lze klast otazky, zda v nékterych ptipadech
uz nejde o pouhé ,vyvazovani zbrani“ a zde se urc¢itym socidlnim entitdm nevytva-
feji zvlastni privilegia.

Piikladem z ¢eského prostredi mtize byt zptisob implementace smérnice (EU)
2019/1023,* jehoz mezitimnim vysledkem, pokud jde o oddluzeni, je vladni ndvrh
insolven¢niho zdkona.”” Zékladni cil smérnice mifi na zajisténi, ,aby Zivotaschopné
podniky a podnikatelé ve financnich obtizich méli pristup k vicinnym vnitrostdtnim rdm-
ctim preventivni restrukturalizace, které jim umoZni pokracovat v ¢innosti, aby tak poctivi
podnikatelé v iipadku nebo piedluzeni podnikatelé dostali po tiplném oddluzeni po uply-

vy

nuti pfiméfené doby druhou $anci.”*® Ceskd implementace sleduje rozsifit zvyhodné-

44

V Cesku ¢&l. 1 Listiny zakladnich prav a svobod, v Madarsku ¢l. L. tstavy, v Némecku ¢&l. 2 a 3 tstavy,
v Polsku ¢l. 31 a 32 ustavy, Rakousku ¢l. 2 a 8 ustavniho zdkona o v§eobecnych obcanskych prévech,
na Slovensku ¢l. 12 dstavy.

ZEILLER, Franz von. Commentar iiber das allgemeine biirgerliche Gesetzbuch fiir die gesammten Deut-
schen Erblinder der Osterreichischen Monarchie. I1/2. Wien u. Triest: Geistingers Verlagshandlung, 1812,
s. 48S.

4 Smérnice Evropského parlamentu a Rady (EU) 2019/1023 ze dne 20. &ervna 2019 o rémcich pre-
ventivni restrukturalizace, o oddluzeni a zékazech ¢innosti a opatienich ke zvys$eni G¢innosti postupt

45

restrukturalizace, insolvence a oddluzeni a 0 zméné smérnice (EU) 2017/1132 (smérnice o restruktu-
ralizaci a insolvenci).

Vl14adni nvrh zdkona, kterym se méni zakon ¢&. 182/2006 Sb., o tipadku a zptisobech jeho feseni (tisk
Poslanecké snémovny CR & 491/0).

Srov. odst. 1 recitdlu smérnice.
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né podminky komunitarniho préava oddluzeni i na nepodnikajici dluzniky. Na prvni
pohled jde o konstrukt ladici s ideou socidlni spravedlnosti: kdyz jiz maji mit zvlast-
ni benefity dluzici podnikatelé, pro¢ by neméli tychz vyhod pozivat i nepodnikate-
1é? Patrné nikdo nezpochybni potiebu podpory ¢lovéku v beznadéjné situaci. Ale
uvédomime-li si, Ze z ptll milionu lidi zasaZenych v ¢eskych zemich vicendsobnymi
exekucemi, piedstavuji tii ¢tvrtiny (z nepodnikatelu ¢tyfi pétiny) préaceschopnych,
zdravych osob v produktivnim véku,* jejichz zadluzeni nevzniklo pii zajistovani
zdkladnich Zivotnich potteb, nutné vznikd pochybnost, pro¢ zvyhodnovat také je,
navic nikoli na naklady stétu, ale na naklady soukromych osob (véfitela).*

Nejde ptirozené jen o dluzniky, ale i o jiné socidlni skupiny, jejichz odtivodné-
nd ochrana se snadno pfemériuje v nedivodné zvyhodnovani, at jiz na tkor jinych
soukromnikd, nebo k tizi celku, at jiz jej reprezentuji narodni stity nebo jejich spo-
lecenstvi. Ptikladem z Ceska mize byt piepjatd vlddni podpora piijemcit starobnich
dachodt v dobé epidemie covidu-19 v letech 2020/2021, kterd méla spiSe povahu
predpléceni si voli¢skych hlasa.’! Lze se tak domnivat, ze efekt oznacovany jako ve-
dlejsi produkt rozdélovéni vefejnych statka®® byl pro ¢eské vladni hnuti v té dobé
spi$ hlavnim déelem. Jinym ptikladem muze byt dota¢ni politika, dal$im az ptes-
ptili§ ochranaiské spotiebitelské pravo, které — obdobné jako jind plosnd nastaveni
ochrany nebo podpory - lakaji leckoho nasadit si Gygav prsten® a stit se ¢ernym
pasazérem (free-rider).

Samoziejmé je namisté drzet se staré zasady, Ze nejopravdovéjsi spravedlnosti je
ta, kterd dba o ty nejzranitelnéjsi. Stity euroamerického civiliza¢niho okruhu® o to
jisté usiluji. Le¢ nejen staty fazené do raznych politickych a kulturnich skupin, ale
ijednotlivé ndrodni jurisdikce z regiont s obdobnymi politicko-pravnimi a kulturni-

¥ Tj. 380 tisic (z toho 270 tisice jsou muzi).

%0 Pamétniky socialistického ob&anského prava s jeho narativem nebohého dluznika, jehoz je tteba chra-

nit proti vétiteli (obcan, ktery ma na to, aby pujéil penize jinému, je prece dost bohaty), mtize napadno-

ut, zda se tento narativ do vefejného diskursu a do pravni praxe nevraci. Podporuji jej ostatné i néktefi
intelektualové. Napt. socidlni antropolozka PLIHALOVA, Ela. Dluhy jsou od toho, aby se odpoustély.

A2larm, 23. 3. 2023 stavi zékladni tezi svého textu na myslence, ze se samoziejmost zdsady, ze kazdy

musi spldcet své dluhy,” tkvi v moralnim vesmiru, ktery ned4véd moc smysla [Dostupné na: Dluhy jsou

od toho, aby se odpoustély — A2larm (cit. 26. 3. 2023)].

Ve volbéch do Poslanecké snémovny v roce 2021 také téméi polovina voli¢t ve véku 65 a vice let volila

vladnouci hnuti ANO.

52 HARDIN, Russell - GARRETT, Culity. The Free Rider Problem. The Stanford Encyclopedia of Philo-
sophy (vydani pro zimu 2020), Edward N. Zalta (ed.). [Dostupné na: https://plato.stanford.edu/archi-
ves/ win2020 /entries/free-rider/ (22. 12.2023].

3 PLATON. Ustava. Praha: Jan Laichter, 1921, s. 71 an. (359¢).

Ovéemze nejen ony, napt. Indie, Japonsko, Sri Lanka, Kuvajt nebo Spojené arabské emiraty se také hlasi

k politice socidlniho statu.
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mi standardy se nékdy i dost vyrazné lisi v posouzeni, kteti lidé jesté predstavuji oso-
by zranitelné do té miry, Ze je namisté chrdnit je nebo podporovat, a také ve volbé
zpuisobu a intenzity ochrany a podpory osob uznanych vetejnou moci za zranitelné
nebo jinak znevyhodnéné.** O sjednoceni rozdilnych piistupt narodnich pravnich
kultur, nejen ve sféie ochrany a podpory slabsich, usiluji nadnarodni regulace - at jiz
vznikajici na regiondlni nebo na globélni trovni. Pokud jde o regiondlni uskupeni,
nejde prirozené jen o Evropskou unii a Radu Evropy, které nas napadnou nejdiive,
ale i o rizna dalsi uskupeni v jinych ¢éstech svéta, at jiz jsou nasim z4jmum vice ¢i
méné vzdélend (napt. AU, ASEAN, CARICOM, EAEU a mnoho dalsich).

6. Novy lepsi svét (Prilis mnoho prava?)

Evropska unie, jak zndmo, mé v rozséhlém objemu agend k dispozici mnohem
efektivnéj$i nastroje k ptisobeni na préavni prosttedi v ¢lenskych zemich nez jiné nad-
narodni integra¢ni celky. Samoziejmé nejde jen o regulace vztahujici se k podpote
nebo ochrané ur¢itych osob, at jiz jde o pracovni, spotiebitelské, cizinecké nebo
antidiskrimina¢ni prévo ¢i mnoho jinych oblasti. Pravomoci Evropské unie jsou
rozséhlej$i. Podle raznych zdroju ovliviiuje legislativa EU pravni systémy ¢lenskych
statl v pomérné zna¢ném rozsahu (v fddu desitek procent, pticemz v nékterych
oblastech, jako je zemédélstvi nebo zivotni prosttedi, jde az o 80 %).% Necht je to
vniméno jako neutrdlni sdéleni skute¢nosti vyplyvajici z faktu a dusledkua ¢lenstvi
vkomunité statt spojenych usilim o podporu miru, spole¢nych hodnot a blahobytu
obyvatel ¢lenskych stata.>’

Vysledkem je skute¢nost, ze se ¢lenské staty EU i jejich obyvatelé prvoplanove
podrobuji dvéma pravnim fadam sledujicim sice tytéz hlavni cile, avsak kazdy z nich
vykazuje odlisny legislativni proces a rozdilnou legislativni techniku. Priavo EU
predstavuje autonomni pravni systém vymykajici se jak z bipartice: vnitrosttni —
mezindrodni, tak i: soukromé — vefejné. Také v této souvislosti vyplyva z logiky ¢len-
stvi v Evropské unii, Ze jeji pravni systém vyznamné ovliviiuje ndrodni jurisdikce.

Typickym ptikladem jsou rozdily v ptistupu sttt sttedovychodni Evropy (na jedné strané Rakousko,
Slovinsko, Estonsko, na druhé Polsko, Slovensko, Litva, Loty$sko nebo tieba Moldavsko a mezi obéma
ptistupy Cesko a Madarsko) k stejnopohlavnim péri a institucionalizaci jejich svazki. Rozdily jsou
napt. ve vztahu k uprchlikiim z oblasti vale¢nych konfliktu.

Napt.  dostupné na:  <https://assets.publishinLaw_report_8April AP.pdf>.g.service.gov.uk/
government/uploads/system/uploads/attachment_data/file/187015/Good (10. 7. 2023), popt. na:
<https://www.oecd.org/regreform/regulatory-policy/45049560.pdf>. (10.7.2023).

Smlouva o Evropskeé unii, ¢l. 3 odst. 1. Podle ¢l. 2 jsou hodnotami EU tcta k lidské dustojnosti, svoboda,
demokracie, rovnost, pravni stit a dodrzovani lidskych prév, véetné prav pfislugnika mensin.
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Nejde jen o transpozici komunitarnich smérnic nebo legislativni opatfeni navazujici
na vydana nafizeni, jak se napt. stalo v pfipadé GDPR*® a v mnoha jinych ptipadech.
Nejeden pravni piedpis vznikly v mezich vylu¢nych pravomoci ¢lenskych stata se
inspiruje legislativni technikou typickou pro evropské zikonodarstvi, napi. v tom
sméru, ze zékony schvalované v poslednich desetiletich oteviraji vyéty pojmovych
definic a ze se normativni texty ve snaze o co nejvystiznéjsi vyjadieni blizi jazyku
ptiruc¢ek. Snaha o co nejpresnéjsi vyjadieni, zdd se, méni texty pravnich predpisa
v pravy opak. Neni tajemstvim, Ze ¢im podrobnéjsi je legislativni regulace, na tim
vic mezer v ni aplikace narazi. Stejné tak zkusenost opakované ukazuje na ptimou
uméru mezi detailnosti psaného prava a rychlosti jejiho zastardvani vyvolévajici po-
ttebu novelizaci.

Pokud jde o prévni systém Evropské unie, Ize prepjatou kazuistiku (ktera jde ¢as-
to daleko za hranici konkrétnich pravidel) odéivodnit tmyslem zajistit podrobnou
upravou stejnou aplikaci evropského prava ve v8ech ¢lenskych statech.

Jind véc je, Ze se v legislativnim stylu unijnich smérnic a natizeni shlédla nirod-
ni legislativa zvldsté téch tzv. novych ¢lenskych stita jako ve vzoru lepsiho prava.
Jistéze muzeme argumentovat ve prospéch podrobnéjsich uprav, pokud jde o pravo
vefejné. Zvlasté pada na vahu klicovy princip pravniho statu, kdy vefejnd moc muze
jen to, co ji zdkon povoli. Vzhledem k tomu Ize justifikovat tendenci k vycerpava-
jicim zékonnym vymezenim pravomoci orgdnu vetejné moci. Obdobné metody
uplatiiované vici soukromému pravu vsak vyvolavaji daleko vétsi pochybnosti — ze-
jména zdali masivni a detailni regulace, napt. v oblasti prava pracovniho nebo spo-
tiebitelského, navic normami prevédzné donucujicimi, nepietvéieji razné segmenty
soukromého préva v pravo v podstaté vetejné, a to i v oblastech vysostné privétnich,
jako je typicky rodinné pravo.

Zabyvali-li jsme se dosud spi$e formdlni strankou, navozuje to pochybnost, zdali
samo zpiistupnéni pravnich predpisi, jimiz se mdme fidit, v tisténych i digitdlnich
ufednich sbirkdch garantuje faktickou moznost jejich poznani a osvojeni. Organy
vefejné moci nadané piislusnou pravomoci chrli zakony, natizeni, vyhlasky, smérni-
ce ajind normativni opatieni. Vznikd otdzka, zda legislativni tvorba zamétend na vy-
tvafeni normativniho lijaku nevede k deterioraci prava jako celku, nebot stejné jako

5% Srov. natizeni Evropského parlamentu a Rady (EU) ¢.2016/679 ze dne 27. dubna 2016 o ochrané fy-
zickych osob v souvislosti se zpracovanim osobnich udajii a o volném pohybu téchto udaji a o zruseni
smérnice 95/46/ES.

Nelze ovSem piehlédnout, ze v ¢lenskych statech EU dotvateji psané pravo soudy v procesu jeho apli-
kace. Soudy v$ak maji k dispozici generalni klauzule akcentujici dobré mravy, poctivost, spravedlivé
uspoidddni prév a povinnosti atp. S jejich vyuzitim dokazi v odiivodnénych piipadech prolomit hraz
kazuistiky.
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je zem diky nasékavosti s to pojmout jen ur¢ité mnozstvi vody, je i spole¢nost schop-
na akceptovat jen jistou miru direktivni regulace. Teze, Ze pfemira zdkont oslabuje
pravo,® vyznivé jako eufemismus ve srovnani s drsnéji vyjadfenymi nézory.' Byla by
to jisté jednoduchd dvaha koncentrovand do vyroku: ¢im slozitéjsi zékon, tim méné
je srozumitelny. Mila Sohoni varuje pied takovym zjednodusenim a poukazuje, ze
v urditych ptipadech muze podrobny zdkon vést k snaz§imu pochopeni pravidel
a pristupnéjsi cesté ke spravedInosti, jak tomu je napiiklad u imigra¢nich zdkonu,
jejichz adreséty jsou lidé ptichazejici z jiného kulturniho prostfedi.®

Néco jiného je vécny zabér pravni regulace. Zéplava predpist (zalew ustawoda-
wstwa,% Flut der Gesetze® aj.) vyvoldva dojem, Ze vetejna moc usiluje, aby 74dn4 ob-
last lidského zivota nebyla prosta prévni regulace. Hrani¢i to se ,$ilenstvim socidlni
hypochondrie**® Ptehlédnout nelze tendence, kdy pravni politika potlacuje efektiv-
nost paraprévnich normativnich systém@ (moralky, profesni etiky, ba i oby¢ejného
slusného chovéni) tim, Ze si je podrobuje a pohlcuje je. Nejsou vzicné piiklady, kdy
se piijimaji nové pravni predpisy, ackoli by dosavadni byly dostacujici, a v dasledku
toho vznikaji nesrovnalosti nebo duplicity, ztézujici orientaci v pravu a zakladajici
nedavéru v pravo i v pravni systém. Pferegulovand spole¢nost si ¢asto vytvaii alter-
nativni socidlni i normativni systémy.

Navic v legislativnich aktivitich nejde nejednou ani tak o nové pravidla jako
spis$ o legislativni demonstraci idedltt nebo o hodnotovou deklaraci®® bez préavnich
ucinkd. Narustani legislativné zakotvenych pravnich pravidel ma i jiné duasledky. Je
vSeobecné zndmo, Ze pojmovym znakem prava je jeho vynutitelnost vefejnou moci.
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Clovék nemusi byt ani ,tak trochu fyzik,” aby védel, ze ,je takovy zdkon, Lucie. Sila,
kterd piisobi, se tim vdze. Cim budete silnéjst, tim vice svych sil na to spotiebujete; a jed-
nou ptijde chvile -“’ Narustajici mira pravni regulace paradoxné podporuje riziko
korupce.®® Zda se, ze vefejnd moc, resp. vefejné moci, nebot zdkonodérnéd moc neni
v moderni dobé jiz jen v jednéch rukou, vytvéteji tolik obecné zdvaznych norma-
tivnich pravidel, Ze uz nejsou s to ani se vSemi modernimi technologiemi, jez maji
ku pomoci, nejen dospét k vynucovani toho, co je pfedepsano, ale ani ke kontrole,
zda jsou pravidla dodrzovana. Stit tak hrozi sankcemi, aniz ma4 silu, sankcionovat
delikty, k nimz dochazi, jinak nez jen vybérové - podobné jako rodic, ktery hrozi, ale
netrestd... a s obdobnym vychovnym efektem.

Lze se ovSem ptét, zda pfi¢iny zuzovani prostoru pro autonomii vile soukrom-
niku i pro diskreci spravnich orgind nebo volné uvézeni soudcua netkvi v nedavéie
téch, kdo konkrétné vefejnou moc uskutec¢nuji. Ta muze mit v konkrétnich ptipa-
dech raciondlni zduvodnéni, sotva vsak budou népravou plosnd opatieni v z4jmu
prevence. Prevence je v odtivodnénych ptipadech chvilyhodng, ale pokud se zvrhne
v ptepjatou tzkostlivost ménici podstatu politického charakteru statu. , Pro stdt po-
licejni, jenz nemél diwéry k svobodé jednotlivce a stlacil obec na pouhy stdtni iistav, je pfi-
znacny dozor preventivni, jimz stdt ,porucnicky’ spoutal i ¢innost jednotlivcovu, a tim vice
¢innost obce, obklopuje ji ze vsech stran viem moZnymi predbéZnymi, vice méné arbitrdr-
nimi konsensy a aprobacemi.”® Nejsem jediny ani prvni, kdo si toho v§ima. Simka uz
dive poukazal na vadnost myslenky, podle niz jednotlivce nejlépe motivuje k plnéni
povinnosti strach a zduraznil, Ze ,dlouhodobé nemize spole¢nost a ekonomika byt na
téhle kasdrenské logice postavena.””® Nedtuvéra muze pramenit ze znalosti skute¢ného
stavu véci — ale pak se klade otdzka, jestli by nebylo raciondlni klast vys$si naroky na
vzdélani a vybér téch, kdo budou vefejnou moc vykondvat, nez vrsit nové a nova
pravidla ménici prévo, tthnouci odjakziva ke stabilité, ve fluidni systém. Zdrojem
tlaku na legislativni zmény v¢etné preventivnich opatfeni mohou byt jisté také rtizné

7 CAPEK, Karel. Archimedes in: Kniha apokryfii. 4. vydani. Praha: Ceskoslovensky spisovatel, 1964,
s.S1.

SOH, Yew Chong — AMIN, Mohammad. Do more rules lead to more corruption? Evidence using firm-level
survey data for developing countries. World Bank Blogs. 17. 3. 2020 uvadéji, ze se celkova mira uplat-
kéistvi zvy$uje piiblizné o 0,03 procentniho bodu za kazdy procentni bod zvyseni regulaéni zatéze.
Dostupné na: <https://blogs.worldbank.org/developmenttalk/do-more-rules-lead-more-corruption-
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® HACHA, E. Dozor. In: HACHA, E. - HOETZEL, J. - WEYR, F. - LASTOVKA, K. - HAVELKA, J.
(eds.). Slovnik vetejného prava ceskoslovenského. Svazek 1. Brno: Polygrafia, 1932, s. 459 an.
SIMKA, Karel. Spole¢nost a ekonomika nemohou byt postaveny na kasérenské logice strachu. Do-
stupné na: http://www.ceska-justice.cz/2016/07/soudce-nss-karel-simka-spolecnost-ekonomika-ne-
mohou-byt-postaveny-na-kasarenske-logice-strachu/ (1. 1.2021).
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aktivistické iniciativy prosazujici nejraznéjsi zmény s cilem zlepsit stit, spole¢nost
nebo svét. Aktivismus ma piirozené mnoho podob: od odpovédnych ¢int spojova-
nych s ob¢anskou spole¢nosti aZ po extremistické extravagance. Neni proto mozné
jevy oznac¢ované jako progresivni humanismus nebo environmentalismus atp. jed-
notné adorovat ani je pau$dlné hodnotit negativné. Jako problém se muze jevit, kdyz
aktivisté zjistili, ze k podpote svych ideji neni nutné ziskat vétsinu — ze staci ziskat
politickou elitu, kterd jim, ¢asto pod medidlnim tlakem, ptjde na ruku. Politici by
ovSem méli nejen uvdzit dusledky a $irsi souvislosti riiznych natizeni, ale také fakt,
ze presvéd(it a motivovat trva sice déle nez prikdzat, ma to vSak vétsi u¢innost. Na
ptikazy, o jejichz spravnosti jsou pochybnosti, se nejednou reaguje odporem nebo
pasivni rezistenci.”!

Tvrzeni zndmé anarchistky poukazujici, ze ,pfedpoklad, Ze zdkony jsou nejlepsimi
strdZci svobody, je zdkladem vsech utopii,"”> mizeme jisté popirat s odkazem na ideu
pravniho stitu (vlady zdkona). Nemtizeme vsak poptit, Ze stile vlddne pokuseni ne-
jednoho z mocnych zménit ideu rule of law v praxi rule by law smérem k omezovani
a ni¢eni svobody pod hesly vieobecného stésti a blahobytu. Uvédomme si, ze,[d]
okonalost neexistuje [ ... | touZit po ni, abychom se ji zmocnili, je nejnebezpecnéjsi bldz-
novstvi."”

7. Zavér

V dob¢, kdy se v zdpadni Evropé i v Americe prosadil klasicky liberalismus se
zésadou laissez-faire, laissez-passer, vydal velky analytik politickych instituci Alexis
de Tocqueville druhy dil spisu o demokracii ve Spojenych statech.”* V zavére¢nych
kapitolach se autor zamysli, ,s jakymi novymi rysy by se mohl ve svété vynofit despo-
tismus.”” Je to vize mozného budouciho despotismu ve spole¢nosti ,lidi, ktefi jsou
v jednom kole v honbé za drobnymi a vSednimi zdbavami”, z nichz kazdy ,se ve svém
dstrani zdd lhostejny k osudu vech ostatnich”: , Zije vedle svych spoluobéant, ale (... )

7' Napt. v Ceské republice stat ziidil k 1. 1. 2023 viem osobdm samostatné vydéle¢né ¢innym povinné

datové schrénky a zaslal jim ptihlagovaci udaje. Vysledek byl ten, ze na 40 % z nich bud ptihlagovaci
udaje nepievzalo, nebo si datové schranky neaktivovalo, 10 % zrusilo svd podnikatelskd opravnéni.

7> BERNERI, Marie-Louise. Journey through Utopia. London: Routledge & Kegan Paul, 1950, s. 295.

7 MUSSET, A. de. Zpovéd ditéte svého véku. Praha: Statni nakladatelstvi krasné literatury, hudby a uméni,
1960, s. 54.

7 TOCQUEVILLE. A. de. De la démocratie en Amerique. Tome deuxiéme. Bruxelles: Meline, Cans et
Compagnie, 1840.

7* TOCQUEVILLE. Alexis. de. Demokracie v Americe. II. Praha: Lidové noviny, 1992, s. 218.
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existuje pouze v sobé samém a pro sebe sama.””® A nad takovymi lidmi se ty¢i ,nesmirnd
a protektorskd moc””” — ,absolutni, detailni, pfesnd, proziravd a laskavd”, kterd ,chce
byt jedingm strisjcem a rozhod¢im"”® lidského $tésti, a proto ,rozpfahuje svou ndruc na
celou spolecnost; zatahuje nad ni sit drobnych, sloZitjch, pedantickych a univerzdlnich
pravidel”, moc, kterd ,nakonec redukuje kazdy ndrod na stddo bdzlivych dobytcat, je-
jichZ pastyfem je vidda.””® V soucasné dobé poukazuje na mutatis mutandis totéz tieba
Viclav Bélohradsky.*

Nemyslim, Ze je tfeba za¢inat s malbou apokalyptickych obraza. Evropska
unie stdle vykazuje mnoho dobrych rysu. Prece jen se ¢lenské stity Evropské
unie i celé jejich spole¢enstvi dosud hldsi k tomu, ze ,nejhlubsi a v diisledcich
nejobsaznéjsi vyjddieni naseho pojeti clovéka, jez zahrnuje také predstavu o sprdvné
spolecnosti, je pojeti, jez clovéka vnimd jako svobodny subjekt, ktery je sdm za sebe
zodpovédny.”!

Clovek je ale zodpovédny nejen sam za sebe, ale svym dilem i za stav a spré-
vu vefejnych véci. Pokusil jsem se naznadit rizika, kterd se objevuji. Neni dobry
stav préva, ktery ¢esky Ustavni soud zhodnotil slovy: ,Orientace adresdta prdvni
normy v prdvnim fddu se bez pouZiti ptistrojii informacnich technologii stdvd zcela
nemoznou. [ ... ] Pfitom je zfejmé, Ze bez moZnosti pouzivdni téchto systémii se dnes
jiz v pravnim #ddu Ceské republiky nelze vyznat, a tak se problematizuje uplatnéni
obecné zdsady prdvni, podle které neznalost zdkona neomlouvd. Prdvo se tak stdvd pro
své adresdty zcela neptedvidatelné. Zminénd zdsada je sice nutnou podminkou efek-
tivity kazdého systému platného prdva, nelze ji vSak vyklddat pouze k tiZi adresdtii
prdva, nybrz téz jako zdvazek vefejné moci viibec ucinit prdavo poznatelnym, protoze
jen takovym prdvem se lze fidit."> Moznd nazréva as pro regula¢ni gilotinu podle
jihokorejského vzoru® diiv nez se plavci zméni v tonouci svazané sitémi zamysle-
nymi jako zdchranné.

Je na svobodném obcanovi, aby ve spojeni s dal$imi svou svobodu hajil a bré-
nil, protoze ,svobodny clovék vlastni predevsim sebe. Kdyz si ublizuje — jidlem, pitim,

7 Ibid.

77 Ibid.

7 Ibid,, s. 219. [, petites régles compliquées, minutieuses et uniformes”; srov. prvni francouzské vydéni, s. 358;

dostupné na: https://gallica.bnf.fr/ark: /12148 /bpt6k65364363.texteImage (4.11.2018).

7 Ibid.

8 BELOHRADSKY, Viclav. Bez humanitnich véd si nebudeme rozumét. Salon. Prdvo, 14. 12.2023, s 12.

81 DIFABIO, Udo. Kultura svobody. Brno: CDK, 2009, s. 100.

8 Nélez sp. zn. PL US 77/06 z 15.2.2007.

#  THONGMEENSUK, Salitorn - NAEWMALEE, Kiratipong. Eradicating outdated laws to boost na-
tional competency. TDRI. 19. 10. 2020]. Dostupné z: <https://tdri.or.th/en/2020/10/ eradicating-
-outdated-laws-to-boost-national-competency> (23. 7. 2023).
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koufenim, hazardem - je to hlupdk, jenz nici sebe a moznd i svou dusi. Kdyz mu to viak
zakdzete, nebude o nic svobodnéjsi nez pes.”**

8 CHESTERTON, Gilbert Keith. Moudrost a vtip G. K. Chestertona. Paradoxy, aforismy a postiehy (ed.
TOMSKY, Alexandr). 2. vydani. Kostelni Vydti: Karmelitanské nakladatelstvi, 2007, s. 20.
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ZDRAVOTNE POSTIHNUTIE ROVNA SA ZRANITELNOST.
ALEBO NIE?

JUDr. Katarina Fedorova, PhD., LL.M.

Préavnicka fakulta Trnavskej univerzity v Trnave

Abstrakt: Pojmy zdravotné postihnutie, odkdzanost na pomoc alebo potreba podpory pri rozhodo-
vani si nemozno zamienat a nie je mozné ich vnimat ako synonyma zranitelnosti. To, Ze sa ndm urcitd
skupina ludi javi obzvlast zranitelna, e$te neznamend, Ze takou skuto¢ne je. Rizikom neodévodneného
prisudzovania zranitelnosti je zniZenie respektu k autonémnym rozhodnutiam jednotlivca; na celo-
spolocenskej urovni vedie takéto ,ndlepkovanie” k plytvaniu. Kazdé rozhodnutie, ktorym znizujeme
objem zdrojov vo verejnom zdravotnom poisteni ¢i inom soliddrnom systéme s cielom ,,ochrany zrani-
telnych®, mé byt zalozené na poctivom hodnoteni prinosov a nékladov. Kritérid a spdsob rozhodovania
o zdravotnom postihnuti a redlny obraz slovenskej chudoby nemajti unikat pozornosti tvorcov zdravot-
nickej a inej $titnej politiky. Mali by sme vediet, ¢im konkrétne st dani ludia ohrozeni a ako presne im
pomodzeme, ak im poskytneme vyhody a ulavy.

Kluc¢ové slova: zdravotné postihnutie, zranitelnost, invalidita, tazké zdravotné postihnutie, verejné
zdravotné poistenie

1. Uvod alebo kto je zranitelny?

Zranitelnost, aj vzhladom na svoj pévod v latinskom slove ,vulnerare” — ,zranit",
je inherentne spitd s vysokym rizikom fyzickej alebo emociondlnej ujmy. Osoba je
zranitelnd, ak v dosledku svojho stavu alebo okolnosti nie je schopnd sa o seba po-
starat alebo sa ochranit pred ujmou alebo vykoristovanim.! Spolo¢nost (aj) pros-
trednictvom préva na tento stav reaguje pravidlami, ktoré maju zranitelnych pred
takymito $kodlivymi ndsledkami ochranit. Zranitelné subjekty, ktoré maju byt vo
zvys$enej miere chranené, st ¢asto identifikované ako ,seniori, osameli, chori, zdra-
votne postihnuti®. Takato identifikicia je zalozend na v podstate diskrimina¢nom
predpoklade, ze ur¢itd charakteristika (vek, zdravotné postihnutie, choroba) nevy-
hnutne vedie k ur¢itému stavu (zranitelnost). ,Prislusnost“ osoby k urcitej skupine,
¢iuz st to seniori, pacienti alebo ludia so zdravotnym postihnutim v§ak automaticky
neznameng, ze sa nezaobide bez zvy$enej ochrany.

' THONGMEENSUK, Salitorn - NAEWMALEE, Kiratipong. Eradicating outdated laws to boost nation-
al competency. TDRI. 19. 10. 2020]. Dostupné z: <https://tdri.or.th/en/2020/10/ eradicating-outda-
ted-laws-to-boost-national-competency> (23.7.2023).
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Mnohi z nés si spomenu, ako byvaly slovensky premiér uprostred pandémie
COVID-19 vyhlasil, Ze cielom jeho ,o¢kovacieho bonusu® je ochranit ,nasich star-
kych®* Tymto neprijatelnym vyrokom ,vyrobil“ z celej komplexnej skupiny indivi-
dualit v post-produktivnom veku jednoliatu masu vyznacujicu sa neschopnostou
vyhodnotit prinosy a rizikd o¢kovania bez externej motivacie a odmeny. Jednoliatou
masou nie st ani osoby so zdravotnym postihnutim.

Zdravotné postihnutie, odkazanost aj ludska zranitelnost su vysledkom vzdjom-
ného posobenia medzi jednotlivcom a prostredim, a situa¢ne vyvieraju z réznych
osobnostnych, socialnych, ekonomickych a inych faktorov. Kazdy z tychto terminov
md vlastny vyznam, ktory je nutné vnimat v kontexte véle, priani a potrieb konkrét-
neho jednotlivca. Ani Iudia s rovnakym zdravotnym postihnutim, rovnako odkazani
na pomoc inej osoby, nemusia byt rovnako ohrozeni totoznymi ujmami. Preto je
vhodné rozli$ovat o akej zranitelnosti, vo¢i omu v danom pripade hovorime - eko-
nomickej, socidlnej, emocionalnej, fyzickej? En bloc ochrana vsetkych proti vsetké-
mu je nebezpe¢nd a ndkladna.

2. Rizika zranitelnosti

Absurdnost predpokladu o ,automatickej” komplexnej zranitelnosti udi so zdra-
votnym postihnutim mozno ilustrovat na zndmom pripade Pretty proti Spojenému
krdlovstvu, prerokiivanom Eurdpskym sudom pre ludské prava. Spojené kralovstvo
brénilo svoju legislativu kriminalizujicu asistenciu pri samovrazde aj tym, Ze takto
chréni svojich zranitelnych ob¢anov - ludi so zdravotnym postihnutim a nevyliei-
telnymi chorobami, pred tlakom okolia a nezvratnymi nésledkami ich vlastnych roz-
hodnuti. Ako v$ak pani Pretty, trpiaca zdvaznym neurodegenerativnym ochorenim,
trefne oponovala: ,,,dospely svojprdvny clovek, ktory vie co chce a nekond pod ndtlakom,
ktory urobil plne informované a dobrovolné rozhodnutie, neméze byt oznaceny za zrani-
telnii osobu vyzadujiicu ochranu”?

Ochrana jednotlivcov ,lucidnej mysle“ pred nimi samymi na zéklade predpo-
kladu o ich zranitelnosti zalozenom na zdravotnom postihnuti, je neakceptovatelna
nielen v kontexte rozhodnuti na konci Zivota. Ani vnutro$titne pravo, ani medzi-
narodné dohovory neumoziiuju znizovat troven respektu k autondmii dospelého

2 CHESTERTON, Gilbert Keith. Moudrost a vtip G. K. Chestertona. Paradoxy, aforismy a postiehy (ed.
TOMSKY, Alexandr). 2. vydani. Kostelni Vydti: Karmelitanské nakladatelstvi, 2007, s. 20.

Oxford English Dictionary. Dostupné online na: https://www.oxfordlearnersdictionaries.com/defini-
tion/english/vulnerable [cit. 2023-10-20]
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jednotlivca na zdklade jeho zdravotného postihnutia. Hranica medzi ochranou
a re§pektom, medzi bezpe¢im a autonémiou, akokolvek subtilna sa moze zdat, je
v skuto¢nosti iplne zrejmd. Autonémia ,je skor empirickd otdzka ako normativny
koncept,* konat autondmne, nerovna sa konat spravne. Respekt k autondmii nechra-
ni né$ Zivot, zdravie ¢i blahobyt, ale integritu, sposobilost vyjadrovat svoje vlastné
hodnoty, zavizky, presved¢enia — umoznuje ndm tvorit svoj Zivot na obraz vlastnej
osobnosti.* Kazdd dospeld a svojprévna osoba ma prévo Zit podla svojich predstav,
hoci by pre 1iu boli $kodlivé a nebezpecné.

Zakladnym rizikom ,ondlepkovania“ zranitelnostou je redukcia ¢loveka na objekt
ochrany. V dichotémii zranitelnych a ,nezranitelnych* st ludia rozdeleni na dve sku-
piny — nesposobili, slabi a zdvisli na strane jednej a racionalni, sebesta¢ni a autoném-
ni na strane druhej. Inak povedané, ,,¢im viac sa clovek javi byt zranitelnym, tym menej
je pravdepodobné, Ze ostatni budii prijimat jeho rozhodnutia a ndzory s reSpektom*. Ako
podotyka Fineman, ludia so zdravotnym postihnutim st nezriedka uvazneni v pred-
stave o zranitelnosti ohranicenej tym, ako si spolo¢nost konceptualizuje zavislost
a autonomiu.” Takdto ,naucend bezmocnost* sa stdva sebanapliiujucim proroctvom
— ak viem, Ze pomoc, ktort potrebujem, mi bude poskytnuts, iba ak sa budem javit
slabé a bezmocnd, urobim vsetko preto, aby som sa takou javila. Aj preto si mnohi
kladieme otézku, ,ako md prdvo rozpoznat rozmanité zdroje zranitelnosti 0sob so zdra-
votnym postihnutim bez toho, aby spadlo do pasce objektifikdcie, stereotypizdcie a upie-
rania prdva na sebaurcenie”.* Nebezpecenstvo spojené s ,naduzivanim® zranitelnosti
vedie niektorych teoretikov k napohlad paradoxnému zéveru, ze zranitelnost je cha-
rakteristickou ¢rtou vSetkych Iudi a nevyhnutnou sucastou Iudskej existencie.” Kaz-
dy z nds prezil istd Cast Zivota ako dieta, odkdzané na pomoc druhych pri zékladnych
zivotnych ukonoch; mnohi z nés sa do tohto stavu opit dostanu — ¢i uz na sklonku
zivota alebo aj skor. Oznacenie vsetkych za rovnako zranitelnych v§ak znemoznuje
ydorucit pomoc tym, ktori ju potrebuju, pretoze st redlne ohrozeni (¢i pripadne

*  Dostupné online na https://dennikn.sk/minuta/2642710/ [cit. 2023-10-20]

*  Rozsudok Eur6pskeho sudu pre ludské préva z 29.4.2002, vec &. 2346/02.

¢ COGON,].- MIOLA, J. Autonomy, Liberty and Medical Decision-Making. In Cambridge Law Journal,
2011, vol. 70, no. 3, s. 523.

7 DWORKIN, R. Life’s Dominion: An Argument about Abortion, Euthanasia and Individual Freedom.
London: Harper Collins, 1993, s. 224.

8 SCULLY, L. J. Disability and Vulnerability: On Bodies, Dependence, and Power. In MACKENZIE,
C. akol. (eds.). Vulnerability: New Essays in Ethics and Feminist Philosophy. Oxford : Oxford University
Press, 2014, s. 210.

®  FINEMAN, M. A. Elderly” as vulnerable: Rethinking the nature of individual and societal responsibility.
Emory Legal Studies Research Paper No. 12 — 224.2012. Dostupné online na: https://papers.ssrn.com/
sol3/papers.cfm?abstract_id=2088159 [cit. 2023-10-20]
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priamo trpiaci) konkrétnou ujmou. V zéujme efektivneho fungovania (nielen) préva
socidlneho zabezpedenia je preto nutné definovat konkrétne charakteristiky veduce
k uznaniu jednotlivca za osobu so zdravotnym postihnutim, a ur¢it ndstroje pomoci
a podpory ,aktivované® na zdklade takéhoto oznacenia.

3. Vyznam pojmu zdravotné postihnutie

Pojem zdravotné postihnutie a subjektivne prava os6b so zdravotnym postihnu-
tim a povinnosti §tétu, ktoré z neho vyplyvaja, je nutné interpretovat predovsetkym
v stlade s Dohovorom OSN o prévach 0s6b so zdravotnym postihnutim (dalej ako
,2Dohovor®), ktory v SR nadobudol platnost 25. jina 2010 a v stilade s ¢l. 7 ods. 5
Ustavy SR mé prednost pred nagimi zikonmi.'! Tie preto majt byt vykladané v stla-
de s Dohovorom a ustanovenia Dohovoru, ktoré obsahujt vykonatelné subjektivne
prévo jednotlivca, mézu byt aplikované aj priamo."> Podla ¢l. 1 Dohovoru st osoba-
mi so zdravotnym postihnutim Iudia ,;s dlhodobymi telesnymi, mentdlnymi, intelektu-
dlnymi alebo zmyslovymi postihnutiami, ktoré v sicinnosti s réznymi prekdzkami mozu
brdnit ich plnému a vicinnému zapojeniu do Zivota spolo¢nosti na rovnakom zdklade
s ostatnymi.” Zapojenim do Zivota spolo¢nosti v zmysle Dohovoru preto rozumie-
me aj pristup k vSetkym sluzbam pondkanym verejnosti, ako st byvanie, doprava,
vzdeldvanie, zamestnanie ¢i rekrea¢né aktivity, aj pristup k udalostiam a podujatiam
politického a kultirneho Zivota, ktorych sa chce osoba so zdravotnym postihnutim
zucastnit. Takdto moznost volby je vak skuto¢ne redlna iba v pripade, ak su v spo-
lo¢nosti dostupné podporné sluzby, ktoré zmiernuja a odstranuju dopady zdravot-
ného postihnutia na schopnost samostatne vykonédvat kazdodenné aktivity a parti-
cipovat na Zivote spolo¢nosti.

Dlhodobo nepriaznivy zdravotny stav je socidlna udalost vyvolévajica roznorodé
nasledky v socidlnej a ekonomickej sfére fyzickej osoby. Preto aj potreba poskytnut
dotknutej osobe pomoc, podporu ¢i urcité zvyhodnenie vznika v réznych oblastiach.
S dlhodobo zhor$enym zdravotnym stavom ,pracuji“ rozne pravne predpisy, ktoré

'© MUSTANIEMI-LAAKSO, M. - KATSUI, H. - HEIKKILA, M. Vulnerability, Disability, and Agency:
Exploring Structures for Inclusive Decision-Making and Participation in a Responsive State. In Interna-
tional Journal for the Semiotics of Law, 2023, vol. 36, no. 4, s. 1582.

"' SCULLY, L. J. Disability and Vulnerability: On Bodies, Dependence, and Power. In MACKENZIE,

C. akol. (eds.). Vulnerability: New Essays in Ethics and Feminist Philosophy. Oxford : Oxford University

Press, 2014, s. 204.

Ozndmenie Ministerstva zahrani¢nych veci SR o prijati Dohovoru je spolu s Dohovorom publikované

v Zbierke zdkonov SR pod ¢.317/2010 Z. z.
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ho aj réznorodo terminologicky uchopuji. Podla Ustavy SR majt osoby zdravotne
postihnuté pravo na zvy$enu ochranu zdravia pri préci, osobitné pracovné podmienky,
aj pravo na osobitnu ochranu v pracovnych vztahoch a prévo na pomoc pri priprave
na povolanie (&l. 38), ob¢ania, ktori nie st sposobili na pracu, maji pravo na prime-
rané hmotné zabezpecenie (&l. 39); vietky osoby na izemi SR majt pravo na zdravie
(¢1.40)."* Zamestnanec so zdravotnym postihnutim ma Zékonnikom préce garantované
viaceré prava v oblasti socidlnej politiky zamestnavatela (§ 158 a § 159 Zakonnika
prace), a je vo zvy3enej miere chraneny pred skonéeni pracovného pomeru (§ 66 Z4-
konnika prace); zamestnancom so zdravotnym postihnutim je zamestnanec uznany
za invalidného podla zékona o socidlnom poisteni, ktory svojmu zamestnavatelovi
predlozi rozhodnutie Socidlnej poistovne o invalidnom déchodku (§ 40 ods. 8 Z4-
konnika prace). S invaliditou'* je spojeny aj status obéana so zdravotnym postihnutim
ako znevyhodneného uchddzac¢a o zamestnanie (§ 8 ods. 1 pism. h) v spojeni s § 9
zékona o sluzbach zamestnanosti); zékon ¢&. 112/2018 Z. z. o socidlnej ekonomike
a socidlnych podnikoch a o zmene a doplneni niektorych zédkonov v zneni neskorsich
predpisov zas za znevyhodnent osobu povazuje nielen ¢loveka uznaného za invalid-
ného, ale aj osobu s dlhodobym zdravotnym postihnutim, ktoré znizuje telesné, dusev-
né a zmyslové schopnosti osoby a brani jej plnohodnotnému a t¢innému zapojeniu
sa do pracovného prostredia, pricom dany stav mé podla poznatkov mediciny trvat
najmenej dva roky.”® Zakon o socidlnych sluzbach rozlisuje medzi fyzickou osobou
s tazkym zdravotnym postihnutim, fyzickou osobou so zdravotnym postihnutim a fyzic-
kou osobou s nepriaznivym zdravotnjm stavom. Nezaopatrené dieta moze byt uznané
za dieta s dlhodobo nepriaznivym zdravotnym stavom podla § S zdkona o pridavku na
dieta. Vo vzdeldvacom systéme sa mozno stretnit s dietatom a ziakom so zdravotnym
znevyhodnenim, so zdravotnym postihnutim, chorym alebo zdravotne oslabenym, s dieta-
tom a ziakom s vyvinovymi poruchami a s poruchou sprdvania,'® ako aj so studentom so

V suvislosti so zdviznostou Dohovoru je este potrebné podotknut, ze zmluvnou stranou Dohovoru
je aj EU, a preto je mu v préavnom poriadku SR potrebné priznat postavenie, aké m4 pravo EU, k tomu
blizsie pozri ndlez Ustavného studu SR z 2. aprila 2020, sp. zn. PL. US 16/2018.

* K tomu napr. rozsudok Najvyssieho stdu SR z 24. septembra 20135, sp. zn. 7Sz0/83/2014.

Ustava SR tak neobsahuje $pecifické pravo na poskytnutie kompenzacii, socidlnych sluzieb ¢ inej for-
my socidlnej pomoci s vynimkou primeraného hmotného zabezpecenia. Ustava SR viak zakotvuje
prévo na zdravie (¢l. 40). Ustavny sid CR k tomu uvddza: ,otdzka zdravi, respektive prdvo na zdravi, je
tedy ve hie nejen v ptipadech, kdy jde o nemocného ¢i zranéného, kterého je tieba lécit a uzdravit; ale také
v ptipadech, kdy jde o osoby se zdravotnim postizenim, které nelze ,vylécit”, nebot jejich zdravotni postizeni
nelze odstranit, avsak lze zmirnit jejich nepohodu piisobenou onim zdravotnim postizenim a zkvalitnit jejich
Zivot* (nlez z 23. januéra 2018, sp. zn. L. US 2637/17).

T. j. s uznanim osoby za invalidnt rozhodnutim Socidlnej poistovne, ako aj priznanim invalidného
vysluhového dochodku podla zakona ¢. ¢. 328/2002 Z. z. o socidlnom zabezpeceni policajtov a vojakov
a 0 zmene a doplneni niektorych zdkonov v zneni neskorsich predpisov.
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Specifickymi potrebami, za ktorého sa povazuje $tudent so zmyslovym, telesnym a viac-
nasobnym postihnutim, s chronickym ochorenim, so zdravotnym oslabenim, s psy-
chickym ochorenim, s autizmom alebo dal$imi pervazivnymi vyvinovymi poruchami
a $tudent s poruchami uéenia."”

4. Invalidita a tazké zdravotné postihnutie

O invalidite rozhoduje Sociélna poistoviia (invalidné déchodky) a ttvary sociél-
neho zabezpecenia ministerstiev vnutra a obrany (invalidné vysluhové dochodky).
K 31. decembru 2022 vyplécala Socidlna poistovna invalidné dochodky 244 579 lu-
dom (4,51 % z celkového po¢tu obyvatelov). Pre porovnanie — v Ceskej republike
bolo k rovnakému détumu 413 513 invalidnych déchodcov (3,93 % z celkového poé-
tu obyvatelov). Nie kazdy ¢lovek uznany za invalidného poberd invalidny déchodok.
Moze sa stat, ze nesplni podmienku ,odpracovanych rokov* (potrebného obdobia
déchodkového poistenia), ktorych pocet sa odvija od veku. Napriklad Ziadatel o inva-
lidny déchodok vo veku 45+ musi byt ddchodkovo poisteny aspon 15 rokov.'®

Invalidita sa posudzuje podla prilohy ¢. 4 zékona o socidlnom poisteni. Jednot-
livé ochorenia a ich $tddid su v tejto prilohe ohodnotené uréitym percentudlnym
poklesom schopnosti pracovat. Na ,¢iastoény® invalidny dochodok je potrebnych
aspoil 41 %, o ,plnom® invalidnom déchodku hovorime od poklesu 71 % a viac.
Rozdiel medzi nimi je vo vyske dochodku - pri ¢iasto¢nom invalidnom déchodku
sa vzorec na vypocet (obdobie ddchodkového poistenia x priemerny osobny mzdo-
vy bod x aktualna déchodkova hodnota) krati konkrétnym percentom poklesu pra-
covnej schopnosti. Pri plnom invalidnom déchodku sa vzorec nekrati. Od 1. jula
2023 je priemernd vyska ¢iasto¢ného invalidného d6chodku 288 eur, plného 522,50
eur.” Invalidny doéchodca v§ak moze byt zdrobkovo ¢inny bez akéhokolvek obme-
dzenia — déchodok sa mu neodoberie ani neznizi. Invalidny vysluhovy déchodok
pobera byvaly policajt*® a vojak v pripade, ak kvoli sluzobnému trazu alebo chorobe

§ 2 ods. S pism. b) zakona & 112/2018 Z. z. 0 socidlnej ekonomike a socidlnych podnikoch a o zmene
a doplneni niektorych zékonov v zneni neskorsich predpisov.

Podmienka obdobia d6chodkového poistenia sa nevztahuje naIudi, ktori sa stali invalidnymi v ¢ase, ked
boli nezaopatrenymi detmi (napr. $tudovali). Poistenec, ktorému chyba ur¢ité obdobie dochodkového
poistenia si moze odvody doplatit aj spatne a dochodok mu bude priznany.

Dostupné online na https://www.finsider.sk/dochodok/zvysenie-invalidnych-dochodkov/ [cit.
2023-10-20]

Pod pojmom policajt sa na tcely zakona o socidlnom zabezpeceni policajtov a vojakov rozumie aj prislus-
nik Hasi¢ského a zdchranného zboru, Horskej zichrannej sluzby, Slovenskej informa¢nej sluzby, Narod-
ného bezpe¢nostného tradu, Zboru vizenskej a justi¢nej stréze a ozbrojeny prislusnik finan¢nej sprévy.
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z povolania nie je viac schopny sluzby a jeho schopnost vykonévat primerané civilné
zamestnanie sa znizila o aspon 20 %.*'

Za osobu s tazkym zdravotnym postihnutim (TZP) uzna drad price, socidlnych
veci a rodiny osobu, ktord mé chronické poskodenie zdravia, sposobujuce funkéna
poruchu v miere aspon 50 %. Miera funk¢nej poruchy sa urcuje podla druhu choro-
by a jej $tddia podla prilohy ¢. 3 zdkona o penaznych prispevkoch na kompenziciu
tazkého zdravotného postihnutia. Vyssia miera funk¢nej poruchy nevedie k va¢sim
vyhoddm — podstatné je iba, aby bola aspon 50 %. K 31. decembru 2022 bolo v SR
333 918 drzitelov preukazu osoby s TZP (6,15 % z celkového poétu obyvatelov),
z toho 167 696 v produktivnom veku (18 — 65 rokov). V tejto suvislosti treba spo-
mentt, ze v bezméla dvojndsobne ludnatejsej Ceskej republike je pocet osdb uzna-
nych za osobu so zdravotnym postihnutim len 0 26,3 % vy$si nez v SR — 421 745
k 31. decembru 2022, z toho 124 086 vo veku 18 — 64 rokov.*> Za uvahu tiez stoji, ze
priloha ¢. 3 zdkona o pefiaznych prispevkoch na kompenziciu tazkého zdravotného
postihnutia nebola viac ako 12 rokov zdsadnejsie novelizovana. Vzhladom na vyvoj
mediciny je preto mozné, Ze viaceré stavy v nej uvedené uz nemusia nevyhnutne
sposobovat funként poruchu v pozadovanej miere. Napriklad vi¢sina nadorov je do
piatich rokov od stabilizécie (remisie) spojena s funkénou poruchou 50 % (a teda
osoba je TZP) a po piatich rokoch s poruchou 40 — 50 % (mdze byt TZP, ak sa tak
posudkovy lekar rozhodne). V Ceskej republike je onkologické ochorenie dévodom
na uznanie za TZP iba v pripade, ak je spojené s obmedzenim pohyblivosti a vykon-
nosti pri beznom zatazeni, teda nie ,samo o sebe“ a v bezpriznakovom obdobi.*

TZP nestvisi so schopnostou pracovat a priznava sa nezavisle na invalidnom
ddchodku. Za osobu s TZP tak bude uznany aj ¢lovek trpiaci dobre kompenzova-
telnym diabetom bez komplikicii ¢i celiakiou, ktory by ,nedosiahol” na invalidny
ddchodok. Zmyslom uznania za TZP nie je riesit pracovné uplatnenie, ale ,,otvorit
dvere® k prispevkom, ktorymi sa zmiernuji dosledky postihnutia v oblasti mobility
a orientécie, komunikacie, sebaobsluhy a zvysenych vydavkov. Urady price posky-
tujti ludom s TZP prispevky na opatrovanie, osobn asistenciu, kiipu a tipravu auta,
kapu, opravu a upravu pomdcky, kipu, opravu a tGpravu zdvihacieho zariadenia,

21§40 anasl. zékona ¢. 328/2002 Z. z. o socidlnom zabezpeceni policajtov a vojakov. Za primerané civil-

né zamestnanie sa povazuje zamestnanie vyZadujice rovnaky stupeii vzdelania s podobnym odbornym
zameranim a zodpovedajticu dizku odbornej praxe, ktort policajt alebo profesiondlny vojak dosiahol
pred vznikom invalidity.
2 Udaje o potte 0s6b s TZP nam boli spristupnené na z&klade Ziadosti o spristupnenie informdcie adre-
sovanych Ministerstvu préce, socidlnych veci a rodiny SR a Ministerstvu prace a socidlnich véci CR.
Priloha ¢. 4 k vyhlégke ¢. 388/2011 Sb. o provedeni nékterych ustanoveni zdkona o poskytovani davek

osobdm se zdravotnim postizenim

23

70



ZDRAVOTNE POSTIHNUTIE ROVNA SA ZRANITELNOST. ALEBO NIE?

prerabku nehnutelnosti, prepravu a kompenzéciu zvy$enych vydavkov na benzin,
diétne stravovanie, hygienu, opotrebovanie $atstva, obuvi a bytového zariadenia
a starostlivost o psa so $pecidlnym vycvikom.* Na prispevky pre ludi s TZP vyna-
kladdme viac ako pol miliardy eur ro¢ne.”

S. Ochrana ,zranitelnych” vo verejnom zdravotnom poisteni

Osoby so zdravotnym postihnutim (invalidni déchodcovia, invalidn{ vysluhovi
déchodcovia a drzitelia preukazu TZP) platia o polovicu nizsie odvody na verejné
zdravotné poistenie (VZP). Znizena sadzba poistného bola zavedena ako docasné
vyrovndvacie opatrenie, ktoré malo zmiernovat znevyhodnenie v pristupe k zamest-
naniu a inej zdrobkovej ¢innosti oproti ludom bez zdravotného postihnutia. Toto
»docasné” opatrenie je v zékone o zdravotnom poisteni od nadobudnutia jeho t¢in-
nosti 1. janudra 20085, teda viac ako 18 rokov. Znizend sadzba odvodov pre ludi so
zdravotnym postihnutim sa kedysi uplatriovala aj v socidlnom poisteni. V zikone
o socidlnom poisteni od 1. janudra 2004 viak uz takéto ulavy nie sii. Osoba, ktora je
poberatelom plného invalidného déchodku (pri poklese schopnosti pracovat nad
70 %), neplati poistné na poistenie v nezamestnanosti, pretoze vypadok prijmu pri
strate prace ma ,kryty* invalidnym déchodkom. Ostatné socidlne odvody (nemo-
censké, dochodkové, trazové, garanéné) vak plati v plnej vyske.

Znizenie sadzby poistného na VZP neddva zmysel aj z dalsich dévodov. Pre-
dovsetkym, zamestnavanie ludi, ktori boli uznani za invalidnych, je podporované
hned' niekolkymi néstrojmi upravenymi v zdkone o sluzbdch zamestnanosti. Kaz-
dy zamestnavatel, ktory ma viac ako dvadsat zamestnancov, je povinny zamestna-
vat zdravotne postihnutych, a to v poéte 3,2 % z celkového poctu zamestnancov.
Zamestnévatel (bez ohladu na velkost) moze poziadat o prispevok na zriadenie
chrénenej dielne (pre minimélne dvoch invalidnych zamestnancov) a prispevok na
zriadenie chréneného pracoviska (pre jedného invalidného zamestnanca) a nésled-
ne poberat prispevok na thradu ich prevadzkovych nakladov a nakladov na dopravu
zamestnancov. Chrdnené pracovisko méze mat aj SZCO. Vébec pritom nemusf ist

2%

Prispevky st upravené v § 20 az 40 zdkona ¢. 447/2008 Z. z. o pefiaznych prispevkoch na kompenzéciu
tazkého zdravotného postihnutia v zneni neskorsich predpisov.

2V roku 2022 to bolo 540 911 191 eur, z toho 348 450 358 eur na penazny prispevok na opatrovanie
2192 460 833 eur na ostatné prispevky. Ministerstvo préce, socidlnych veci a rodiny SR. Sprdva o socidl-
nej situdcii obyvatelstva Slovenskej republiky za rok 2022.2023, s. 118. Dostupné online na:

https:/ /www.employment.gov.sk/files/slovensky/ministerstvo/analyticke-centrum /2023/ spravasossr_2022
final.pdf [cit. 2023-10-20]
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o ,navliekanie koralok” — chranenym moze byt aj pracovisko invalidného IT exper-
ta. Zamestnavatel moze poberat aj prispevok na ¢innost pracovného asistenta, ktory
invalidnému zamestnancovi v praci poméha. Osobitnou formou podpory su aj in-
tegra¢né socidlne podniky, ktoré $tat podporuje prave preto, aby zamestnavali Iudi
so zniZenou pracovnou schopnostou a dalsie zranitelné osoby.”® Néstroje podpory
zamestnavania os6b so zdravotnym postihnutim rozhodne nemozno povazovat za
nefunk¢né — v roku 2022 bol priemerny pocet uchiddzacov o zamestnanie so zdra-
votnym postihnutim iba 6 858.%

Invalidni déchodcovia, invalidni vysluhovi déchodcovia a osoby s TZP st oso-
bitne chranené aj vo vztahu k minimalnemu poistnému zamestnanca. Od 1. janu-
dra 2023 je odvod poistného zamestnanca na urovni odvodu zo sumy Zzivotného
minima pre jednu plnolett osobu (od 1. jula 2023 suma 268,88 eur). Zamestna-
nec, ktorého prijem nedosahuje takuto vysku, musi doplatit rozdiel medzi poist-
nym z jeho skuto¢ného prijmu a zo sumy Zivotného minima. Cielom je zabrénit
$pekulativinym pracovnym zmluvdm s mesa¢nym poistnym niekolko eur. Na za-
mestnancov so zdravotnym postihnutim sa minimalne poistné nevztahuje. Takdto
vynimka viak nema logiku, osobitne vo vztahu k osobdm s TZP a invalidnym vy-
sluhovym déchodcom, ktori (na rozdiel od invalidov zo Socidlnej poistovne) nie
su poistencami $tatu.

Na Iudi so zdravotnym postihnutim sa vztahuje tiez 12 eurovy limit na doplatky
na lieky, zdravotnicke pomocky a dietetické potraviny zaradené v prislusnom kate-
goriza¢nom zozname. Podstata limitu spociva v tom, Ze ak thrnna vyska ahrad, kto-
ru tito poistenci vynalozili na doplatky, prekro¢i v kalendarnom $tvrtroku zékonom
ustanovenu vysku, zdravotnd poistoviia im uhradi sumu, o ktort je limit spoluticasti
prekroceny. Pre uplatnenie tohto limitu nie je dolezita vyska prijmu. Napriklad aj
invalidnému IT expertovi s mesa¢nym prijmom 3 000 eur zdravotna poistoviia vra-
ti sumu doplatkov nad 12 eur. Su vsak aj poistenci, ktori neplatia ziaden doplatok.
Starobni a invalidni dochodcovia a TZP s prijmom neprevy$ujicim 60 % priemer-
nej mesa¢nej mzdy spred dvoch rokov st od doplatkov tuplne oslobodeni. Zoznam
takychto poistencov vedie zdravotna poistoviia, ktord ho spristupnuje lekdrnam

26 Zakon ¢ 112/2018 Z. z. o sociélnej ekonomike a socidlnych podnikoch a o0 zmene a doplneni niekto-

rych zékonov. K 31. decembru 2022 bolo v SR registrovanych 534 socidlnych podnikov, zamestnd-
vajucich priblizne 6 149 zamestnancov, z toho 4 173 znevyhodnenych 0sob a 63 zranitelnych osob.
Ministerstvo préce, socidlnych veci a rodiny SR. Sprdva o socidlnej situdcii obyvatelstva Slovenskej repub-
liky za rok 2022. 2023, s. 62. Dostupné online na: https://www.employment.gov.sk/files/slovensky/
ministerstvo/analyticke-centrum /2023/spravasossr_2022_final.pdf [cit. 2023-10-20]

¥ Tamze, s. 39.
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a vydajniam zdravotnickych pomocok.” Doplatok za poistenca uhradza poskytova-
telovi lekdrenskej starostlivosti zdravotnd poistovna.

Novela zikona o uhradéch liekov, ktorym sa oslobodenie od doplatkov zavied-
lo,” je prikladom legislativneho pocinu, ktory nemd opodstatnenie. Najvicsie po-
chybnosti vzbudzuje samotny ucel — ,zabezpecit dostupnost liekov, zdravotnickych
pomdcok a dietetickych potravin pre ekonomicky najviac zranitelné osoby“* Takyto ciel
v$ak nema oporu v realite. Starobni ddchodcovia, Iudia so zdravotnym postihnutim
ani deti ,ako celok” nepatria medzi skupiny, ktoré s na Slovensku najviac ohrozené
chudobou a socidlnym vyli¢enim. Ekonomicky najzranitelnej$ou skupinou st u nés
deti rodi¢ov s nizkym vzdelanim, zijice v komunitéch s pritomnostou koncentrova-
nej a generaéne reprodukovanej chudoby, vritane (aviak nielen) marginalizovanych
romskych komunit.*' Skuto¢nym cielom novely je ochrana starobnych déchodcov,
nakolko dochodok nepresahujuci 60 % priemernej mzdy malo podla dévodovej
spravy k novele 90 % z nich. To v§ak vdbec neznamena, Ze st ,chudobnejsi“ ako vi¢-
$ina populdcie. Napriklad Zivotné minimum dvoch plnoletych os6b s jednym die-
tatom (579,22 eur) je niz$ie ako priemerny starobny déchodok jedného déchodcu
(637 eur po valorizacii od 1. jula 2023). Ak by sme v rdmci VZP skuto¢ne chceli
chranit ,ekonomicky najzranitelnejsie osoby, limit na doplatky by sa vztahoval na
ludi v hmotnej ntidzi. K 31. decembru 2022 bolo v SR v hmotnej ntidzi 141 982 Iudi
(poberatelia pomoci v hmotnej nidzi vratane spolo¢ne posudzovanych oséb).>

V kontexte plytvania zdrojmi nemozno nespomenut duplicitné thrady z VZP
a socidlneho zabezpecenia, ku ktorym dochddza najma vo vztahu k dietetickym po-
travindm a zdravotnickym poméckam (voziky, na¢tvacie aparaty, zdvihaky, hygie-
nické potreby). Napriklad ¢lovek trpiaci celiakiou dostane z uradu price mesa¢ny
prispevok na diétne stravovanie vo vyske 49,91 eur.” Tej istej osobe z VZP hradime
bezlepkovi muku, strdhanku, zmes na pripravu halusiek, palaciniek a wafli, bezlep-
kovy chlieb, cestoviny, keksy aj bezlepkové knedle a parené buchty.** Zdravotné po-

28§ 87czakona & 363/2011 Z. z.

¥ Zakon ¢ 81/2021 Z. z., uc¢inny od 1. aprila 2021

* Doévodova sprava k novele zékona ¢. 363/2011 Z. z. dostupné online na: https://www.nrsr.sk/web/

Dynamic/DocumentPreview.aspx?DocID=484591 [cit. 2023-10-20]

K tomu napr. Ministerstvo financii SR. Revizia vydavkov na skupiny ohrozené chudobou alebo socidlnym

vylicenim. Zdvereind sprdva. 2018. Dostupné online na: https://www.minedu.sk/data/att/15944.pdf

[cit. 2023-10-20]

Udaje o poberateloch dévok st dostupné online na: https://www.upsvr.gov.sk/statistiky/socialne-

veci-statistiky/2022/2022-socialne-davkyhtml?page_id=1157054

3§38 ods. 4 pism. a) v spojeni s prilohou & S k zakonu & 447/2008 Z. z.

**  Zoznam kategorizovanych dietetickych potravin 1.10.2023 - 31.12.2023 dostupny online na https://
www.health.gov.sk/ ?kategorizecia-a-uuc [cit. 2023-10-20]
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istovne uhradzaju svojim poistencom aj voziky a nattvacie aparaty. Urady préce po-
skytuji ludom s TZP prispevok na kipu invalidného vozika a na¢ivacieho aparatu.
Prispevok sa dédva na druhy vozik a aparéat — prvy mé byt zaplateny z VZP. Pacient si
teda ,,da predpisat” akykolvek vozik bez doplatku, nemusi ho vobec pouzivat a hned
moze Ziadat urad préce o prispevok. Z prispevku si moze kupit drahsi vozik, ako
st voziky plne hradené z VZP. Rovnako mozno vnimat aj zdravotnicke pomécky
saturované pravidelnym mesaénym prispevkom na hygienu. Urady préce ho vypla-
caju ludom s koznymi chorobami, sekréciou s fistdl a stomii a inkontinenciou, ktori
potrebuju plienky, vlozky, obvizy — vetko zdravotnicke pomécky hradené z VZP.*
Napriklad ¢lovek trpiaci inkontinenciou mocu III. stupiia dostane z uradu prace
mesaény prispevok na hygienu vo vyske 24,96 eur.*® Tej istej osobe z VZP hradime
inkontine¢né plienky.”” Bolo by ur¢ite vhodné, aby sa pomoc neprekryvala.

6.Zaver

Ako podotyka Scully, nie je spravne extrapolovat zranitelnost ¢loveka so zdra-
votnym postihnutim v ur¢itej oblasti Zivota (napr. fyzicku slabost) na cely jeho zivot,
a teda automaticky predpokladat, ze je zranitelny voci vetkému.*® Prenesené na ce-
lospolo¢ensku troven, nie kazdd osoba so zdravotnym postihnutim je ekonomicky
znevyhodnend a vyzaduje $pecifickii ochranu.

Samozrejme, chranit Iudi, ktori su redlne socidlne a ekonomicky znevyhodne-
ni, je legitimnym cielom socidlnej politiky. Pomoc sa méze dorucit nielen klasic-
kymi nastrojmi socidlneho zabezpecenia (ako st dévky a prispevky), ale aj inymi
sposobmi a v inych oblastiach, vratane zdravotnictva.* Problémom je, ak to robime
nepremyslene. Premyslené socidlne opatrenie sa vyznacuje logickou vizbou medzi
konkrétnym socidlnym problémom, navrhovanym riesenim a umoziuje vyhodno-

Zoznam ochoreni, pri ktorych sa poskytuje prispevok na hygienu, je uvedeny v prilohe ¢. 6 zdkona

¢.447/2008 Z. z.

3§ 38 ods. 8 v spojeni s prilohou ¢. 6 k zékonu ¢. 447/2008 Z. z.

¥ Zoznam kategorizovanych zdravotnickych pomécok 1.10.2023 — 31.12.2023 dostupny online na
https://www.health.gov.sk/ ?kategorizecia-a-uuc [cit. 2023-10-20]

*  SCULLY, L. J. Disability and Vulnerability: On Bodies, Dependence, and Power. In MACKENZIE,
C. akol. (eds.). Vulnerability: New Essays in Ethics and Feminist Philosophy. Oxford : Oxford University
Press, 2014, s. 209.

¥ Napr. ndrodny projekt Zdravé komunity, v ramci ktorého sa asistenti osvety zdravia v marginalizova-

nych komunitéch snazia o zniZenie bariér v pristupe k zdravotnej starostlivosti, zvy$enie zdravotnej gra-

motnosti a zlep$enie sprévania stvisiaceho so zdravim. Blizsie informécie dostupné online na: https://

www.zdraveregiony.eu/zdrave-komunity-2a/ [cit. 2023-10-20]
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tenie svojich dopadov. Socidlne opatrenia, ktorymi je presyteny systém VZDP, ziaden
socidlny problém neriesia. ZniZend sadzba poistného pre ludi so zdravotnym postih-
nutim ¢i $iroko koncipované oslobodenie od doplatkov st ndkladné a nedomyslené
do dosledkov. Ak pridime roky ignorované duplicitné uhrady z VZP a socidlneho
zabezpelenia, dostaneme systém, ktory déva (hoci by nemusel) a ,chrani‘, aj ked
nevie pre¢o. Vysledkom je plytvanie, ktoré si nemézeme dovolit. Tento rok bolo
nevyhnutné systém dofinancovat 316 miliénmi eur na zabezpecenie zdravotnej sta-
rostlivosti. Vyhliadky do budicnosti su e$te neveselsie.

Nesmieme tiez zabudat, Ze na rozdiel od charity, z ktorej dobrodinec neocakéava
ziadne protiplnenie, je solidarita motivovana aj sebecky — ¢lovek, ktory do soliddr-
neho systému prispieva, predpokladd poskytnutie recipro¢ného plnenia v pripade,
ak to bude potrebovat. Cim horsia je dostupnost a kvalita sluzieb, ktord systém
ponuka, tym menej bude pracujucich ,bavit“ ho financovat. Ako pripomina ¢esky
ustavny sud: ,Solidarita md své hranice. NemiiZe mit natolik vychylenou podobu, aby ji
ti, které postihuje, pocitovali jako nepfiméfenou, neproporciondlni, nebo dokonce nespra-
vedlivou a odriali ji sviij tichy souhlas”.*

% Nélez Ustavného stdu CR z 23.4.2008, sp. zn. PL US 2/08.
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PROTECTION OF VULNERABLE ENERGY CUSTOMERS

Prof. Dr. sc. Tatjana Josipovi¢
Faculty of Law, University of Zagreb

Abstract: Energy poverty is one of the most serious challenges faced by the European Union. Dur-
ing the current energy crisis, vulnerable energy customers have become particularly affected. This is
why the main focus on the European electric energy market, hit by the energy crisis, has been on the
protection of vulnerable energy customers. Electricity Directive/2019 provides for a specific balance
between market competition based on the freedom of contracting and private autonomy on the one
hand, and the protection of final customers, in particular final household- and vulnerable customers
on the other hand. The imposition of such balance mostly depends on how Member States have trans-
posed this Electricity Directive/2019 in their national legislation and by what kind of public law mea-
sures they provide the protection of vulnerable energy customers. In this text, the author analyses the
development of the European rules on the protection of vulnerable energy consumers and in particular
the impact of the current energy crisis on the status of vulnerable customers in EU law. The main goal is
to find an answer to the question how the European rules on the energy related rights of final custom-
ers, and the measures for the protection of those who are vulnerable, impact private law relations on the
present day electricity market based on the contracts on delivering electric energy.

Key words: electricity market, energy poverty, vulnerable energy customers, energy crisis, electricity
supply contract, fundamental rights,

1. Introduction

In the past few years, energy poverty' caused by the current energy crisis has

76

Energy poverty is usually defined as a situation where individuals or households are not able to ac-
cess the essential energy services and products in their homes at affordable costs and where energy
bills amount to a high percentage of their income. The main causes of energy poverty are low income,
low household energy efficiency and energy performance of buildings and very high energy prices.
For more see the “Introduction to the Energy Poverty Advisory Hub (EPAH) Handbooks: A Guide
to Understanding and Addressing Energy Poverty, Energy Poverty Advisory Hub 2022, accessible at
https://energy-poverty.ec.europa.eu/discover/publications/publications/introduction-energy-po-
verty-advisory-hub-epah-handbooks-guide-understanding-and-addressing-energy en (visited on:
6.2.2024).

Although in the context of EU law, the concept of ‘energy poverty’ had been mentioned already in the
energy policy of 2009, it was for the first time defined in EU law in Directive (EU) 2023/1791 of the
European Parliament and of the Council of 13 September 2023 on energy efficiency amending Regula-
tion (EU) 2023/955 (recast) O] L 231, 20.9.2023, pp. 1 - 111. (hereinafter: Energy Efficiency Direc-
tive/2023). In Article 2, p. 52 of Energy Efficiency Directive/2023, it is set forth that ‘energy poverty’
means a household's lack of access to essential energy services, where such services provide basic levels and
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been one of the most serious challenges faced by the European Union. Electric en-
ergy prices have significantly risen.” They have mostly affected final customers who
purchase electricity for their own use, and in particular household customers who
purchase it for their private household consumption. In almost all Member States
energy prices have gone up. In response to their rise, many European consumers
have changed their everyday habits and behaviour to save energy at home, while
27% of them have also researched the availability of public subsidies for energy ef-
ficiency measures.’

Saurce Lot (pre hcs, o

Figure 1. Annual rate of change of consumer energy prices (2022).*

In 2022, as many as 47.3 million citizens of the European Union (9.3% of the EU
population) were unable to adequately warm their homes. Compared to 2021, it was
a sudden increase of approximately 35% whereby 6.9% of the population were in
the same situation. The percentage more than doubled for the categories of persons
with lower incomes. In 2022, the costs of housing, water and electric energy sup-
plies, at the level of the Union, amounted to 18 % of total household budgets which,

decent standards of living and health, including adequate heating, hot water, cooling, lighting, and energy to
power appliances, in the relevant national context, existing national social policy and other relevant national
policies, caused by a combination of factors, including at least non-affordability, insufficient disposable income,
high energy expenditure and poor energy efficiency of homes.

For example, in 2021, wholesale electricity prices increased by 200% on a yearly basis. This in turn has
driven up retail prices. See European Commission Communication, “Tackling rising energy prices:
a toolbox for action and support” Brussels, 13.10.2021, COM(2021) 660 final, accessible at https://
eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52021DC0660 (visited on: 6.2.2024).

See data published in European Commission: Consumer Conditions Scoreboard 2023 Edition, accessible
at  https://commission.europa.eu/document/download/89ea35fe-728{-4749-b95d-88544687583¢
en?filename=consumer_conditions_scoreboard 2023 v1.1.pdf, p. 12 (visited on: 9.2.2024).

Taken from: European Commission: Consumer Conditions Scoreboard 2023 Edition.
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compared to 2021 was an increase of about 14%. As many as 6.4% of EU population
lived in households in arrears with their energy bills.®

Inability to keep home adequately warm, 2022
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Figure 3: Housing, water, energy prices (2022).
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According to the data in the Consumer Conditions Scoreboard 2023 Edition, as many as 16% consumers
had difficulty in paying their energy bills. See Consumer Conditions Scoreboard 2023 Edition, p. 12.
Taken from Eurostat: 9% of EU population unable to keep home warm in 2022, accessible at ec.europa.
eu/eurostat/web/products-eurostat-news/w/ddn-20230911-1 (visited on: 6.2.2024).

Taken from Eurostat: Key figures on Europe — 2023 edition, accessible at ec.europa.eu/eurostat/web/
products-key-figures/w/ks-ei-23-001 (visited on: 6.2.2024).
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For all the aforementioned reasons, the energy crisis resulted in a significant in-
crease of the risk of poverty. In 2022, as many as 95.3 million people in the Euro-
pean Union (22% of EU population) were at risk of poverty or social exclusion.®
Although it was a phenomenon affecting all Member States, there was a substantial
geographical diversity when speaking of individual Member States. The situation
varied across EU countries from 1.4% in Finland, to 22.5% in Bulgaria.”

People 2 ik of poverty or sacial emision, 207
2022 (1]
55.3 MILLION PEQPLE IN THE EU
I2L,6% af the EU population)
RISK DF POVERTY
Of S0CIAL EXCLUSION

T IFe gLy VIV T T EF]
mnatati

Figure 4: People at the risk of poverty or social exclusion (2022).1

During the current energy crisis, vulnerable energy customers have become par-
ticularly affected. They are final customers who, because of their personal charac-
teristics or circumstances, such as their socio-economic status, unemployment, law
income, a big share of energy costs in disposable income, critical dependence on
electrical equipment, their age, or the like, are exposed to major risks on the electric
energy market. The most common risks for vulnerable energy customers are mi-
nimised possibilities of entering into contracts on energy supplies under affordable
conditions, the risk of being disconnected because of arrears, bankruptcy or insol-

Data taken from Eurostat: People at risk of poverty or social exclusion in 2022, accessible at https://
ec.europa.eu/eurostat/web/products-eurostat-news/w/ddn-20230614-1 (visited on: 6.2.2024); Euro-
stat: Key figures on Europe — 2023 edition, https://ec.europa.eu/eurostat/web/products-key-figures/w/
ks-ei-23-001 (visited on: 6.2.2024); Eurostat: 9% of EU population unable to keep home warm in 2022,
accessible at ec.europa.eu/eurostat/web/products-eurostat-news/w/ddn-20230911-1 (visited on:
6.2.2024); European Commission Recommendation (EU) 2023/2407 of 20 October 2023 on energy
poverty, C/2023/4080, O] L, 2023/2407, 23.10.2023.

See European Commission Recommendation on energy poverty — Questions and Answers, 23 Oc-
tober 2023, accessible at energy.ec.europa.eu/publications/commission-recommendation-energy-
poverty-questions-and-answers_en (visited on: 6.2.2024).

Taken from Eurostat: People at the risk of poverty or social exclusion in 2022, https://ec.europa.eu/
eurostat/web/products-eurostat-news/w/ddn-20230614-1 (visited on: 6.2.2024).
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vency. This is why the main focus on the European electric energy market, hit by the
energy crisis, has been on the protection of vulnerable energy customers.

To mitigate the problems of final customers of electric energy, and thus also
to enhance the protection of vulnerable customers, the European Union, in 2022,
passed Regulation (EU) 2022/1854 on an emergency intervention to address
high energy prices.",'* This Regulation, because of the energy crisis, departs from
some European rules on the internal electric energy market set forth in Directive
(EU) 2019/944 on common rules for the internal market for electricity (herein-
after: Electricity Directive/2019)."%,* Needless to say, the European Union and its
Member States continuously take many other short-term measures to mitigate any
negative consequences of the rise of electric energy prices.”” The main purpose of
such measures has not only been the protection of final and vulnerable customers
because of the increased electricity prices but also elimination of many causes for
energy poverty by increasing energy efficiency. Consequently, the European Union
started an integral reform of the European model of the electric energy market.'® Ex-

" Council Regulation (EU) 2022/1854 of 6 October 2022 on an emergency intervention to address high
energy prices, O] L 2611, 7.10.2022, pp. 1 - 21.

See also European Commission Communication “Tackling rising energy prices: a toolbox for action and
support” Bruxelles, 13.10.2021. COM/2021/660 final, accessible at https://eur-lex.europa.eu/legal-
content/EN/TXT /2uri=CELEX:52021DC0660 (visited on: 8.2.2024); European Commission Com-
munication “REPowerEU Plan“ Bruxelles, 18.5.2022., COM/2022/230 final, accessible at https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52022DC0230 (visited on: 8.2.2024).

3 Directive (EU) 2019/944 of the European Parliament and of the Council of 5 June 2019 on common
rules for the internal market for electricity and amending Directive 2012/27/EU (recast), O] L 158,
14.6.2019, pp. 125 - 199.

Council Regulation (EU) 2022/1854 provides for various emergency interventions to mitigate the effects
of high energy prices by exceptional, targeted and time-limited measures. Some of the measures may be
public interventions into already concluded contracts on the supply of electricity between final customers
and suppliers. Among other things, it is possible that Member States apply measures of public intervention
in the price setting for the supply of electricity for household customers and SMEs. See Arts 1, 7.

These are mostly national temporary measures on price caps payment moratoria, on the prohibition of
disconnections during winter, the suspension of late payment penalties, financial support for the pay-
ment of bills, payment in installments, extension of time limits for disconnection, on the introduction
of vouchers and subsidies for consumers and businesses, specific social payments, on the limitation of
the supplier’s right to unilateral contract changes or the termination of the contract. For more see Eu-
ropean Commission Communication “Tackling rising energy prices: a toolbox for action and support”,
pp. 7 — 11; European Commission Staff Working Document “Reform of Electricity Market Design”,
pp- 87, 88,90, 91; Renewal of joint common principles for enhanced consumer protection this winter,
accessible at https://energy.ec.europa.eu/publications/renewal-joint-common-principles-enhanced-
-consumer-protection-winter_en (visited on: 8.2.2024).

European Commission Staff Working Document “Reform of Electricity Market Design’, Stras-
bourg, 14.3.2023, SWD(2023) S8 final, accessible at https://eurlex.europa.eu/legalcontent/EN/
TXT/2uri=CELEX%3A52023SC0058 (visited on: 8.2.2024).
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tensive amendments to the Electricity Directive/2019 were proposed.'” In Septem-
ber 2023, a new Energy Efficiency Directive/2023 was adopted where the concept
of ‘energy efficiency” was for the first time defined."® The reform of the European
electric energy market was aimed at ensuring long-term goals of the European en-
ergy policy based on the transition to clean energy," the use of its renewable sourc-
es, the creation of an efficient and integrated cross-border energy market, a flexible
electric energy system and enhanced resistance to crises. Another important goal of
the reform has been to increase the protection of consumers and to strengthen the
position of final customers during the fluctuation of prices or disrupted supplies and
most importantly, to protect vulnerable energy customers.*

Many changes on the European energy market achieved by specific ad hoc mea-
sures, partly aimed at the removal of the difficulties encountered by vulnerable en-
ergy customers and partly at the substantial reform of the European model of the
electricity market, are significantly reflected in the existing concept of the electric
energy market. Electricity Directive/2019 lays down the main rule by stating that
the internal electricity market is founded on the effective competition between sup-
pliers, market-based supply prices and non-discrimination.”’ Moreover, Electricity
Directive/2019 expressly lays down that the electric energy market must be con-
sumer-centred. Therefore, it also sets out the right to a contract with the supplier,
as well as many specific contractual rights to be exercised by final customers.>* The
electricity market must ensure the supply of electricity by universal service for all
household customers. At the same time, proper protection of poor and vulnerable
household customers must be ensured by social policy measures and/or by public
interventions in the prices of energy.* In brief, Electricity Directive/2019 provides
for a specific balance between market competition based on the freedom of con-
tracting and private autonomy on the one hand, and the protection of final custom-

'7 See the Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE CO-
UNCIL amending Regulations (EU) 2019/943 and (EU) 2019/942, as well as Directives (EU)
2018/2001 and (EU) 2019/944 to improve the Union’s electricity market design, Strasbourg, 14.3.2023,
COM/2023/148 final, accessible at https://eur-lex.europa.cu/legal content/EN/TXT /?uri=CE-
LEX:52023PC0148 (visited on: 8.2.2024).

See note 1.

' SeeEuropean Commission Communication, ‘EuropeanGreenDeal’,Bruxelles,11.12.2019,COM/2019/640
final, accessible at https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52019DC0640 (vis-
ited on: 8.2.2024).

For more see European Commission Staff Working Document “Reform of Electricity Market Design”,
pp-11-13.

2l See Arts 3, 5/1, Electricity Directive/2019.

2 See Arts 10 - 26, Electricity Directive/2019.

»  SeeArts 3, 5,27, 28, 29, Electricity Directive/2019.

20

81



TATJANA JOSIPOVIC

ers, in particular final household- and vulnerable customers on the other hand, by
way of introducing specific compulsory public law measures limiting the principles
on which market competition is founded. The imposition of such balance mostly
depends on how Member States have transposed this Electricity Directive/2019 in
their national legislation and by what kind of public law measures they provide the
protection of vulnerable energy customers.

However, the balance between the market principles on which the EU electricity
market is functioning and the protection of final and vulnerable customers referred
to in Electricity Directive/2019, as a relatively new directive, was maintained at
the time when the European electricity market was not confronted with numerous
problems caused by the current energy crisis. In addition, at the time of the adop-
tion of Electricity Directive, the necessity for renewable energy investments, in ac-
cordance with the European Green Deal goals, for the increased energy efficiency,
for new models of active customers’ participation and citizen energy communities,
was not as expressed as is the case on the today’s electricity market. No doubt that
the new circumstances, caused by various factors, require different market- and so-
cial relations to ensure in the future fair and just, green and clean, energy transition
and EU 2030 climate targets.

In this text, the author analyses the development of the European rules on the pro-
tection of vulnerable energy consumers and in particular the impact of the current
energy crisis on the status of vulnerable customers in EU law. The effects of protective
measures on private law contractual relations between final customers are considered,
as well as between vulnerable energy customers and the suppliers. The main goal is to
find an answer to the question how the European rules on the energy related rights of
final customers, and the measures for the protection of those who are vulnerable, im-
pact private law relations on the present day electricity market based on the contracts
on delivering electric energy. Finding an answer to this question is not only important
for the assessment whether, within the framework of contractual relations between
final customers and suppliers, there is a proper balance between the protection of en-
ergy related rights and the protective measures on the one hand, and the freedom of
contracting and private autonomy on the other. An analysis of energy related rights is
also important for the assessment of the legal nature of the measures to protect vulner-
able customers. Indeed, a question arises whether these are measures to protect cus-
tomers as the weaker parties to electricity supply contracts, or whether they are mea-
sures aimed at the protection of the fundamental social rights of individuals. The very
legal nature of these protective measures will determine how, within the framework of
the electricity market reform, numerous new challenges faced by the European Union
and national private law bodies can be resolved.
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2. Concept of vulnerable energy customers - interplay between
EU law and national law

In EU law, there is no common European concept of ‘vulnerable energy customer,
as well as no universally agreed EU definition of a ,vulnerable consumer'>* In both
cases, we deal with a complex, multi-dimensional concepts which may be defined
differently depending on the factors considered as relevant for a determination of
the status of vulnerability. There are two main approaches to identifying vulner-
ability. The first approach is based on the assessment of individual characteristics
of a particular group of individuals because of which there is a risk that they will be
in a vulnerable position on the market (e.g. their socio-economic-status, low educa-
tion, and the like). The second approach starts from a position that vulnerability is
the result of a specific interaction of individual characteristics of a group of individu-
als and some specific circumstances on the market having impact on their unfavour-
able position.”> However, regardless of the approach, these are always cases where

**  Inindividual EU consumer directives, in a specific context, the criteria for the establishment of vulner-

able groups of consumers are set forth but only for the application of these acts. Directive 2005/29/
EC concerning unfair business-to-consumer commercial practices (hereinafter: UCPD) in the internal
market lays down that particular vulnerability of clearly identifiable group of consumers is assessed
with regard to their mental or physical infirmity, age or credulity. Vulnerability is assessed from the per-
spective of the average member of that group and in the context of a particular practice or product and
it will be relevant only under the condition that the trader could reasonably be expected to foresee (Art.
5/3, UCPD). In that regard, Directive 2005/29/EC defines the concept of vulnerable consumer as an
exemption from the concept of an average consumer in relation to who unfair commercial practice is
assessed (Art. 5/2, UCPD).
In the same way, there is a reference to particularly vulnerable consumer in Rec. 34 of Directive
2011/83/EU on consumer rights/CRD in the context of pre-contractual information. It is laid down
that “in providing that information, the trader should take into account the specific needs of consumers who
are particularly vulnerable because of their mental, physical or psychological infirmity, age or credulity in
a way which the trader could reasonably be expected to foresee” However, in the text of CRD, no specific
trader’s obligations are laid down regarding particularly vulnerable consumers.
Frmore see Szildgyi, D.: Empowering consumers: Towards a broader interpretation of the vulnerable
consumer concept in the European Union, Hungarian Journal of Legal Studies, 3/2022, pp. 289 — 291.
»  See European Parliament: Vulnerable consumers, 2021, pp.1, 2, accessible at https://www.europarl.
europa.eu/RegData/etudes/BRIE/2021/690619/ EPRS_BRI(2021)690619_EN.pdf (visited on:
9.2.2024).
In this regard, in academic literature, two broad kinds of the conceptualisation of the concept of “vul-
nerability” are mostly distinguished - “class-based approach” where individual characteristics of a parti-
cular group of consumers are decisive, and “state-based approach” where “vulnerability” is the consequ-
ence of a combination and interaction of factors both internal and external to the consumer and may be
temporary or permanent in duration. See OECD (2023), ,Consumer Vulnerability in the Digital Age®,
OECD Digital Economy Papers, No. 355, OECD Publishing, Paris, pp.12-14, accessible at https: //one.
oecd.org/document/DSTI/CP(2021)7/FINAL/en/pdf (visited on: 9.2.2024).
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a particular group of individuals must be provided additional and stronger protec-
tion because of their exposure to potential risks, harm, detriment or injuries due
to their powerlessness, lack of control of the interactions on the market and their
inability to confront the existing risks or similar situations.*

The main rule of EU electricity market legislation is that the definition of the
concept of ‘vulnerable customers’ is left to Member States. Ever since the need for
special protection of vulnerable customers was recognized in the context of EU
electricity market law,”” all Electricity Market Directives have expressly used the
concept of ‘vulnerable customers’ but also providing for the obligation of Member
States to define this concept. There is also an explicit obligation of Member States
to ensure measures linked to the protection of vulnerable customers and to see to
their efficient application.?®, * At the same time, however, EU law does not expressly
provide for the specific measures Member States to be taken to protect vulnerable
customers. The same approach was adopted in all former electricity market Direc-
tives dealing with the concept of vulnerable customers, as well as in the valid Elec-
tricity Market Directive/2019.*° The same approach to the definition of the concept
of vulnerable customers is proposed to be kept also after the reform of the electric-
ity market within the framework of the European Green Deal.*! In the more recent
Electricity Market Directives, there are only more detailed parameters for the regu-
lation of the concept of ‘vulnerable customers’ at national levels. In separate articles
of these Directives, reference is only made to possible but not binding criteria for

% Taken from European Parliament: Vulnerabe consumers, p.2.

See Szilagyi, D.: o.c., pp. 283, 284; DellaValle, N, Czako, V.: Empowering Energy Citizens Among the Ener-
gy Poor, Energy Research&Social Science, Vol. 89, July 2022, 102674, p. 2, accessible at https://www.
sciencedirect.com/science/article/pii/$221462962200158X2via%253Dihub (visited on: 16.2.2024).
Special protection of vulnerable customers is for the first time mentioned in 2003 in Art. 3/5, Directive
2003/54/EC concerning common rules for the internal market in electricity (OJL176,15/7/2003, pp.
37 - 56) — hereinafter: Electricity Market Directive/2003.

*  See Arta 5/2, 28, Electricity Market Directive/2019.

¥ See Diestelmeier, L, Cappeli, V.: Conceptualising “Energy Sharing” as an Activity of ‘Energy Commu-

nities’ under EU Law: Towards Social Benefits for Consumers?, EuCML 1/2023, p. 23; Rott, P.: The

Low-Income Consumer in European Private Law, in Purnhagen, K, Rott, P (eds): Varieties of Euro-

pean Economic Law and Regulation, 2014, p. 680; Szilagyi, D.: o. c., p. 287.

See Art. 3/5, Directive 2003/54/EC concerning common rules for the internal market in electricity;

Art. 3/7 Directive 2009/72/EC concerning common rules for the internal market in electricity (o1

L 211, 14/8/2009, pp. SS - 93), Electricity Market Directive/2009; Art. 28, Electricity Market, Direc-

tive/2019.

3! In the Proposal for a Regulation amending Regulations (EU) 2019/943 and (EU) 2019/942, as well
as Directives (EU) 2018/2001 and (EU) 2019/944 to improve the Union’s electricity market design,
Strasbourg, 14/3/2023, COM/2023/148 final no amendments to the valid Art. 28 of Electricity Direc-
tive/2019 are proposed binding Member States to define alone the “vulnerable customer” concept.
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Member States’ definitions of the concept of ‘vulnerable customers’ in their national
laws. On the one hand, the possibility is expressly provided for Member States, if
they deem it necessary, to link the concept of vulnerable customers with the con-
cept of energy poverty.”> Indeed, the criteria for energy poverty are also defined at
the level of Member States while in EU electricity market law, only some possible
but again not binding criteria for the assessment of energy poverty at the national
level are given.** On the other hand, in the valid Electricity Market Directive/2019,
there are for the first time some expressly provided criteria for Member States which
they may include, inter alia, in the definition of the concept of ‘vulnerable custom-
ers, such as “the income levels, the share of energy expenditure of disposable income, the
energy efficiency of homes, critical dependence on electrical equipment for health reasons,
age or other criteria.”*

The obligation of Member States to provide for the status of vulnerable custom-
ers in their national bodies, for the measures for their protection and effective en-
forcement, as well as for the criteria for their vulnerability and energy poverty seems
to be ajustified and practical approach. There are significant differences in the Mem-
ber States’ economic developments, in the development of their electricity markets,
the levels of their achieved energy efficiency and the reasons (economic, social, et
al.) because of which particular groups of individuals must be considered as vul-
nerable on the electricity market. This is all reflected in the concrete measures to

3 Art. 3/7 of Directive 2009/72/EC concerning common rules for the internal market in electricity (o1
L 211, 14/8/2009, pp. SS — 93); Art. 28, Electricity Market Directive/2019.

In Art. 29, Electricity Market Directive points to energy poverty, i.e. to the obligation of Member States to
establish and publish a set of criteria of importance for the assessment of the number of households in energy
poverty when fulfilling the obligation referred to in Art. 3/3/d of Regulation (EU) 2018/1999 on the
Governance of the Energy Union and Climate Action (O] L 328, 21/12/2018, pp. 1 - 77). In Art. 29,
the criteria are listed which Member States may include in the criteria for the assessment of energy poverty

33

such as low income, high expenditure of disposable income on energy and poor energy efficiency. In
Art. 3/3/d of Regulation (EU) 2018/1999 it is laid down that Member States, when assessing the
number of households in energy poverty shall take into account the “necessary domestic energy services
needed to guarantee basic standards of living in the relevant national context, existing social policy and other
relevant policies, as well as indicative Commission guidance on relevant indicators for energy poverty.” For
more on the criteria for assessing energy poverty see Commission Recommendation (EU) 2023/2407
of 20 October 2023 on energy poverty (O] L, 2023/2407, 23/10/2023, ELI: http://data.europa.eu/
eli/reco/2023/2407/ 0 ); European Commission: Energy Poverty National Indicators Uncovering
New Possibilities for Expanded Knowledge 2023, accessible at https://energy-poverty.ec.europa.eu/
document/download/b00326ad-da4b-43cd-a99e-574eb587fce7 en?filename=EPAH2023 2nd%20
Indicators%20Report_Final 0.pdf (visited on: 11.2.2024).

At EU level, some of the possible criteria for the assessment of energy poverty are also mentioned in
Art. 2, p.52, Energy Efficiency Directive/2023. See footnote 1.

3 Taken from Art. 28/1, Energy Market Directive/2019.
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ensure, within national programmes, appropriate protection of vulnerable custom-
ers. Therefore, it is impossible to expressly provide for individual measures against
vulnerability at EU level which would be sufficiently effective in all Member States.
Any measures for the protection of vulnerable customers in Member States are
adjusted to the specificities of their economic, social and energy policies and to the
current situations on the energy market, the citizens’ problems caused by financial,
energy or any other crisis. The creation of the measures for the protection of vulner-
able customers is thus left to Member States’ disposition. According to EU law, it is
only important that such measures are appropriate and aimed at combating energy
vulnerability, so that vulnerable customers can take part on the electricity market
and exercise at least their basic rights on that market just like other final household
customers. What is important is that such national measures result in efficient pro-
tection of vulnerable customers, that they are implemented in an effective way and
that all the rights and obligations linked to vulnerable customers prescribed in both
EU and national bodies of law are ensured. It is irrelevant whether these are social,
economic, financial, judicial or public law or private law measures, what is their con-
tent, who decides on the status of vulnerable customers, or how the procedure of
deciding on the protective measures is organised. Indeed, these will mostly be vari-
ous social measures (e.g. specific financial support for the payment of bills of vulner-
able customers, specific social payments, vouchers for the payment of bills) and/
or measures enhancing the contractual position of vulnerable customers in supply
contracts (e.g. payment moratoria, payment in installments, suspension of late pay-
ment penalties, minimisation of unilateral contract changes or contract termination,
no disconnection during winter, and the like). Namely, national measures for the
protection of vulnerable customers should not disrupt the efficient functioning
of the internal electricity market and the effective competition between suppliers.
The main rule on the internal electricity market is that the suppliers must be free to
determine the price for the supply of electricity to final consumers (the so-called
market-based supply prices).* Any derogations or exemptions from this rule such
as, for example, national public interventions in the price setting (e.g. price caps)
are allowed only if expressly laid down in EU electricity market law. Indeed, such
derogations and exemptions from the market-based supply prices are provided for
in EU law precisely in order to protect vulnerable customers. On the one hand, EU
law expressly sets forth that Member States may apply public interventions in the
price setting. However, although these measures are left to the disposition of Mem-
ber States, they are allowed only in the cases and under the conditions specified

3 See Art. 5/1, 2, Electricity Market Directive/2019.
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in Electricity Market Directive/2019 and within the personal scope of application
prescribed by EU law. At present, national public interventions in price settings are
permitted only for the price setting for the supply of electricity to energy poor or
vulnerable customers.*® On the other hand, such national public interventions must
pursue general economic interest, they must be clearly defined, transparent, propor-
tionate, non-discriminatory and verifiable, as well as limited in time.”’

3. Gradual empowerment of vulnerable customers
on EU electricity market

Although in EU law, defining the criteria for vulnerability and the measures for
the protection of vulnerable customers on the electricity market is left to Member
States, the protection of final customers and vulnerable customers is not in its en-
tirety left to the disposition of Member States and their national electricity legisla-
tion. There is an obvious tendency in EU law that by any reform on the EU electric-
ity market, the protection of final customers and vulnerable customers is enhanced.
It seems that it is precisely the enhancement of the protection of final and vulnerable
customers one of the main focuses of any reform of the EU electricity market.* They
are all aimed at the organisation of a competitive, flexible and non-discriminatory
electricity market and, at the same time, on the consumer-centered electricity mar-
ket.* Therefore, every new Electricity Market Directive introduces new obligations
for Member States in terms of the organisation of special rights regarding the pro-
tection of final and vulnerable customers at national levels. These are mostly various
public law measures imposing obligations for Member States, as well as a variety
of rules intervening, already at EU level, in the contractual (private law) relations
between suppliers and final customers and vulnerable customers. The measures to
enhance the position of final, as well as vulnerable customers are based on several
important pillars.

% SeeArt.5/3,4, S, Electricity Market Directive /2019, see Rec. 22, 23 Electricity Market Directive/2019.

¥ For more see Art. 5/4, Electricity Market Directive/2019.
Member States used the possibility for public interventions in price setting at the time of the current
energy crisis. See: Overview of the price setting schemes developed during the energy crisis in: Euro-
pean Commission Staff Working Document “Reform of Electricity Market Design®, p.88.

¥ For example, see Art. Y3, Electricity Market Directive/2019. See Rec. 10 — 12, Electricity Market
Directive/2019.

¥ For example, see Art. 3, Electricity Market Directive/2019. See Rec. 10,11,12, Electricity Market
Directive/2019.
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The most important measures for the protection of vulnerable customers are re-
lated to the provision of regular supply of electricity to final household customers.
Regular supply of electricity is provided in the form of public services and universal
services. One the one hand, EU law recognises the right of Member States to impose,
in the general economic interest, public service obligations to supply electricity.* It
is a measure whose introduction and scope of application depend on the decision
of every individual Member State. The objectives of such public service to supply
electricity may, among other things, be precisely directed at the protection of final
and vulnerable customers, i.e. those who cannot ensure for themselves the supply of
electricity under market conditions and who are, therefore, unattractive for the sup-
pliers.*' By way of public service obligations, the security of supply, its regularity and
the quality and price of the supplies can be ensured, as well as the environmental
protection, energy efficiency, energy from renewable sources and climate protec-
tion. At the same time, public service obligations must be clearly defined, transpar-
ent, non-discriminatory and verifiable. It is also possible that Member States, within
the framework of their public service obligations, organise special public interven-
tions in the price setting to protect energy poor or vulnerable household customers.
However, if that is the case, the requirements set forth in EU law for public interven-
tions in the price setting must be met.*

On the other hand, EU law binds Member States to ensure, within their territories,
universal service for the supply of electricity for all final household customers under
affordable prices. Such universal service is based on continuity, quality affordability,
equal treatment, universal access and consumer protection by providing for a mini-
mum set of rights and obligations for customers and suppliers.® Member States are
bound to ensure the right of all household customers to be supplied with electricity
of the specified quality at competitive, easily and clearly comparable, transparent and
non-discriminatory prices. If Member States consider it as appropriate, it also includes
small enterprises. The obligation of Member States to organise universal service and
to ensure the right of final households to be supplied also includes their obligation to
oblige the system operator to connect customers to their network under the terms,
conditions and tariffs set by their national regulatory authorities.* In that regard, the

% See Art. 9, Electricity Market Directive/2019.

#  SeeRott, P.: 0. c., p. 697.

# See Art. 9/2 in connection with Art. 5/3,4, Electricity Market Directive/2019.

#  See Micklitz, HW.: Universal Services: Nucleus for a Social European Private Law in Cremona, M.
(ed): Market Integration and Public Services in the European Union, Oxford, 2011, pp. 72 - 74

#  See Art. 3/3, Electricity Market Directive/2003, Art. 3/3, Electricity Market Directive/2009; Art. 27,
Electricity Market Directive/2019.
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right to be supplied with electricity includes also the final household customers’ right
to enter into contracts with the supplier of universal electricity service, as well as the
supplier’s obligation to make a contract with the final customer.

Another pillar to enhance the position of final and vulnerable customers is based
on a gradual transformation of EU rules, initially providing only for the possibili-
ties/options for Member States to recognise specific rights of final customers and
vulnerable customers, into mandatory rules binding Member States to expressly
prescribe such rights in their national laws. There is a tendency that the rules stat-
ing that a Member State ‘may impose’ a specific measure for the protection of final
customers are transposed into the rules prescribing that a Member State ‘shall en-
sure’ a specific measure strengthening the position of final customers and vulnerable
customers on the electricity market. Thus, for example, the Proposal to improve the
Union’s electricity market design/2023 proposes that the valid rules laid down in
the Electricity Market Directive/2019 according to which Member States may ap-
point a supplier of last resort* be transformed into mandatory rules on the Member
States’ obligation to appoint a supplier of last resort for household customers.*, *’ It
is also proposed that instead of obliging Member States only to prescribe measures
to help vulnerable customers to avoid disconnection, or the possibility to prohibit
disconnection of electricity for such customers in critical times,* to actually pre-
scribe mandatory rules to expressly lay down the obligation of Member States to
ensure that vulnerable customers are protected against electricity disconnections.
Such obligation would apply always and not only in critical times.* The Member
States’ obligations regarding vulnerable customers would thus not only imply mea-
sures to help vulnerable customers to avoid disconnection but also the need, under
specific preconditions and in some cases, express prohibition of disconnections of

#  See Art. 27, Electricity Market Directive/2019. The same possibility/option for Member States are
also stipulated in Art. 3/3, Electricity Market Directive/2003 and Art. 3/3, Electricity Market Direc-
tive/2009.

#  See the new Art. 27a proposed to be inserted in Electricity Market Directive/2019 by Art. 2 of the

Proposal to improve the Union’s electricity market design/2023.

Itis also proposed to stipulate in great detail the rights of final customers who are switched to suppliers

of last resort. The main rule is that final customers must not lose the acquired contractual rights and

47

that the supplier of last resort is obliged to ensure the continuation of the service. See new Art. 27a
proposed to be inserted in Electricity Market Directive/2019 by Art. 2 of the Proposal to improve the
Union’s electricity market design/2023.

#  See Art. 28/1, Electricity Market Directive/2019. The same possibility/option for Member States
was stipulated in Art.3/5, Electricity Market Directive/2003 and Art. 3/7, Electricity Market Direc-
tive/2009.

¥ See the new Art. 28a which is proposed to be inserted in Electricity Market Directive/2019 by Art. 2 of
the Proposal to improve the Union’s electricity market design/2023.
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vulnerable customers. By prescribing in EU law, some concrete Member States” ob-
ligations to protect vulnerable customers rather than only the possibilities, would
be a significant contribution to the protection of vulnerable customers at EU level.
On the one hand, in such a way, the same measures for the protection of vulnerable
customers and unified standards of their protection would be established. On the
other hand, the same subjective rights, of the same content and scope would thus
be provided in EU law and all Member States would be bound to regulate them at
the national level (e.g. the right not to be disconnected, the right to suppliers of last
resort). The personal scope of application of these subjective rights will continue to
primarily depend on the decision which groups of individuals, at the national level,
are recognized the status of vulnerable customers and how the criteria of vulner-
ability are established.

When dealing with the protection of vulnerable customers, we must also take
into account gradual enlargement of the EU catalogue of appropriate measures to
protect final customers and vulnerable customers on the electricity market and
thus also the catalogue of their new subjective rights. With any reform of the EU
electricity market, the suppliers” obligations in contractual relations with final cus-
tomers and vulnerable customers are extended. The nomotechnical approach to
the stipulation of these obligations is also changing.’® Apart from the initial basic
rights connected with the necessity to secure transparency of contractual terms and
conditions, general information, pre-contractual duties of suppliers, dispute settle-
ment mechanisms, the availability and the transparency of bills and promotional
materials,®’ any new Electricity Market Directive also sets forth new contractual
obligations for suppliers and thus also new final customers’ subjective rights. In ad-
dition, formerly recognised basic contractual rights exercised by final customers are
also provided for in more detail.*

In that sense, the most significant progress was made by the transposition of
Electricity Market Directive/2019 where, in Chapter III, the previously implement-
ed Member States’ obligations were laid down in great detail aimed at the empower-
ment and protection of final customers. In addition, numerous new rights exercised

%9 For example, in the valid Electricity Market Directive/2019, basic contractual rights are stipulated

in its text (Art. 18) and not in its Annex as was the case with Electricity Market Directive/2003 and
Electricity Market Directive/2009.

St See Art. 3/S, 6 and Annex A, Electricity Market Directive/2003; Art. 3/7 and Annex I, Electricity
Market Directive/2009, Arts 10, 18, 26.

2 Thus, for example, compared to Annex A, Electricity Market Directive/2003, already in Annex I, Elec-
tricity Market Directive/2009, the catalogue of measures on consumer protection is extended by the
new information duties for suppliers (e.g. access to the consumption data free of charge, information
on electricity consumption, the right to final closure account after the change of supplier).
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by final customers were introduced and adjusted to the new trends on the electric-
ity market connected with the use of renewable energy sources, energy efficiency,
climate change policy, energy transition and active participation of customers on
the energy market.” These are the rights which, along with general EU legislation
on consumer protection, additionally enhance the protection of consumers as fi-
nal household customers on the electricity market.* The Electricity Market Direc-
tive/2019, beside a detailed stipulation of the basic contractual rights connected
with the right to a contract with the supplier of the electricity supply contract,*
expressly lays down that the conditions for electricity supply must be fair and well-
known in advance, must be provided before the conclusion of the contract and that
final customers must be provided with a summary of the key contractual conditions
in concise and unambiguous language. Special insistence is on the transparency and
clarity of all information, standard terms and conditions, prices and tariffs, bills and
billing information and regular receipt of all bills and information free of charge.*
The right to a wide choice of the payment methods, the right to a good standard of
service and the right to switch the supplier free of charge are also expressly stipu-
lated. %" In the context of the protection of final customers and vulnerable customers
against disconnection, there is an express supplier’s obligation to provide household
customers, in advance and without any extra costs, with adequate information on
alternative measures to disconnection.*® In addition, the catalogue of the final cus-
tomers’ subjective rights is extended. When it comes to household customers and
micro-enterprises, the right to have access, free of charge, to at least one tool com-
paring the offers of suppliers by the comparing tools which meet the requirements
laid down in the Directive.” Regarding final customers, the right to request the con-
clusion of dynamic electricity price contracts is prescribed and the supplier’s obliga-
tion to offer such a contract following pre-contractual information on the costs and

% SeeRec. 5 - 10, Electricity Market Directive/2019. See Arts 10 — 29, Electricity Market Directive/2019.
The application of the general EU legislation on consumer protection such as, for example, Directive
2011/83/EU on consumer rights or Directive 93/13 EEC on unfair contract terms in consumer con-
tracts are thereby not excluded. See Art. 10/2, Electricity Market Directive/2019.

In the first place, it is about the stipulation of the mandatory elements of contracts on the supply of
electric energy and information duties for the supplier prior to the conclusion of a contract, in the
course of its duration and after switching the supplier. See Art. 10/3/, subpara. 1: Art. 10/4, 5, 8,10,12,
Electricity Market Directive/2019.

¢ See Art. 10/3/sent. 2, 3; Art. 10/5, Art. 18, Electricity Market Directive/2019.

7 See Art. 10/3/subparas 2, 3; Art. 10/6, 9, Electricity Market Directive/2019.

See Arts 10/11, Electricity Market Directive/2019. Such alternative measures may be reference to
sources of support to avoid disconnection, prepayment systems, energy audits, energy consultancy
services, alternative payment plans, debt management advice or disconnection moratoria.

% Art. 14, Electricity Market Directive/2019.
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risks of such contracts.® It is expressly laid down that household customers have the
right to switch suppliers without being charged any switching-related fees.’" Final
customers may also enter into aggregation contracts.®> However, the most impor-
tant new rights for final customers are related to the recognition of their entitlement
to act as active customers® and to participate voluntarily in citizen energy commu-
nities.** These are final customers’ new subjective rights of particular importance
precisely for the fight against energy poverty and vulnerability.®® Final consumers
may actively and in new ways participate in the energy market. These rights make
it possible for final household customers to consume, to store, to sell self-generated
electricity, to share electricity within citizen energy communities, to provide for

themselves the affordable renewable energy by using new technologies.*, ¢’

% See Art. 11, Electricity Market Directive/2019. ‘Dynamic electricity price contract’ means an electricity

supply contract between a supplier and a final customer that reflects the price variation in the spot
markets, including in the day-ahead and intraday markets, at intervals at least equal to the market settle-
ment frequency (Art. 2/p.1S, Electricity Market Directive/2019).
' Art. 12, Electricity Market Directive/2019.
& Art. 13, Electricity Market Directive/2019. Aggregation means a function performed by a natural or
legal person who combines multiple customer loads or generated electricity for sale, purchase or auc-
tion in any electricity market (Art. 2/p.18, Electricity Market Directive/2019).
Art. 15, Electricity Market Directive/2019. “Active customer’ means a final customer, or a group of
jointly acting final customers, who consumes or stores electricity generated within its premises located
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within confined boundaries or, where permitted by a Member State, within other premises, or who sells
self-generated electricity or participates in flexibility or energy efficiency schemes, provided that those
activities do not constitute its primary commercial or professional activity (Art. 2/p. 8, Electricity Mar-
ket Directive/2019).

Art. 16, Electricity Market Directive/2019. ‘Citizen energy community’ means a legal entity that is ba-
sed on voluntary and open participation and is effectively controlled by members or shareholders that

64

are natural persons, local authorities, including municipalities, or small enterprises; has for its primary

purpose to provide environmental, economic or social community benefits to its members or sharehol-

ders or to the local areas where it operates rather than to generate financial profits; and may engage in

generation, including from renewable sources, distribution, supply, consumption, aggregation, energy

storage, energy efliciency services or charging services for electric vehicles or provide other energy

services to its members or shareholders (Art. 2/p. 11, Electricity Market Directive/2019).

See Diestelmeier, L, Cappeli, V., o. c., p. 23.

% See Rec. 42 — 47, Electricity Market Directive/2019.

¢ It is emphasized in literature that the recognition of such new energy related rights by which custom-
ers actively participate in the energy transition points to the development of the concept of energy
citizenship in the EU. At the same time, it is pointed out that the rules on the protection of vulnerable
customers on the electricity market highlight social dimension of the energy transition. See Bertel, M.,
Eisenberger, I, Lurger, B.: The Emergency of Energy Citizenship in the EU, EuCML 2023, pp. 54, 55.
It is also emphasised that by energy sharing within energy communities social goals are ensured. It is
pointed out that energy sharing does not necessarily involve commercial exchange of electricity for
money. It is possible to establish legal synergy between the concepts of energy poverty, vulnerable
customers and energy sharing. See Diestelmeier, L. Cappeli, See: o.c., p. 23.
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The trend of extending the rights for the protection and empowerment of final
energy customers and vulnerable customers is also obvious in the Proposal to im-
prove the Union’s electricity market design/2023. Within the right to a free choice of
the supplier, it is proposed to introduce the right to more than one electricity supply
contracts at the same time and a combination of various types of supply contracts.®®
The catalogue of the types of electricity supply contracts is also extended. Beside
a dynamic electricity price contract, the right to a fixed term and a fixed electric-
ity price supply contract is proposed. The conclusion of a fixed electricity contract
would exclude the possibility of the supplier’s unilateral price increase while the
contract is still valid and final customers would be protected against unstable prices
and short-term price volatility.® At the same time, additional information duties
would be prescribed for the supplier prior to the conclusion or extension of any con-
tract regarding the summary of the key contractual conditions, costs and risks of dy-
namic electricity price contracts. All the necessary information must be presented in
a prominent manner and in a concise and simple language.” It is also proposed that
the rights of active customers are extended by the introduction of the right to en-
ergy sharing. In such a way, P2P electricity trading would be possible with a fair and
non-discriminatory treatment on the electricity market. Active consumers would be
entitled to share renewable energy among themselves based on private agreement
or through a legal entity. The right to energy sharing would extend the possibilities
for a direct approach to cheap renewable electricity even for the customers who do
not have their own renewable energy installations, or are not members of citizen en-
ergy communities, or who do not have any legal or financial possibilities to invest in
their own renewable energy installations (e.g. tenants, homeowners with unsuitable
rooftops, flat owners without exclusive ownership rights over their common roof-
top, or the like).” Therefore, there is a proposal to bind Member States to introduce
the appropriate and non-discriminatory measures to ensure access to energy shar-
ing schemes for energy poor and vulnerable household customers (e.g. by financial
support measures or by allocation quota production).”> Moreover, it is proposed
that at the level of the European Union, at least for household customers, a new

% See new Art. 4 proposed to be replaced in Electricity Market Directive/2019 by Art. 2 of the Proposal

to improve the Union’s electricity market design/2023.

See European Commission Staff Working Document “Reform of Electricity Market Design’, p. 77.

7 See new Art. 11 proposed to be amended in Electricity Directive/2019 by Art. 2 of the Proposal to

improve the Union’s electricity market design/2023.

See European Commission Staff Working Document “Reform of Electricity Market Design’, pp. 80 — 82.

7> See Art. 15a proposed to be inserted in Electricity Market Directive/2019 by Art. 2 of the Proposal to
improve the Union’s electricity market design/2023.
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subjective right to last resort suppliers is introduced to ensure the continuity of the
electricity supply in case of the supplier’s bankruptcy.” It is also proposed to ex-
pressly provide for a new subjective right of vulnerable customers’ protection from
disconnection.” Despite the fact that the valid Electricity Market Directive/2019,
in the context of the protection of vulnerable customers, refers to the possibility of
introducing a measure to prohibit disconnection of electricity in critical times,” it
turned out that in some Member States, in practice, the level of consumer protection
against disconnection significantly differs. Therefore, it is proposed that at the EU
level, Member States are bound to ensure, in their national laws, that vulnerable cus-
tomers are protected from electricity disconnections.”® Special protection of final
customers and vulnerable customers should be ensured by binding Member States
to make sure that the supplier organises risk management by the implementation
of the appropriate hedging strategies to limit the risk of changes in the wholesale
electricity supply. The goal must be to maintain the economic viability of contracts
with customers, as well as liquidity to avoid any bankruptcies which might have
a negative impact on the position of final customers.”” Consequently, inspired by
the current problems caused by the energy crisis, the European Commission has
proposed separate rules on access to affordable energy during electricity price crises.
It is proposed that the Electricity Market Directive/2019 be amended by specific
rules on some time-limited public interventions in price setting for the supply of
electricity after the Commission, by its decision, declares a regional or a Union-wide
electricity price crisis.”® This would be specific public interventions in the price set-
ting to be valid for a limited period of time and for a limited volume of electricity
consumption.”

7> See Art. 27a proposed to be inserted in Electricity Market Directive/2019 by Art. 2 of the Proposal to
improve the Union’s electricity market design/2023. European Commission Staff Working Document
“Reform of Electricity Market Design’, p. 86.

7 See Art. 28a proposed to be inserted in Electricity Market Directive/2019 by Art. 2 of the Proposal to
improve the Union’s electricity market design/2023.

7 See Art. 28/1, Electricity Market Directive/2019.

7 For more see European Commission Staff Working Document “Reform of Electricity Market Design®)

pp- 91,92.

77" See Art. 18a proposed to be inserted in Electricity Market Directive/2019 by Art. 2 of the Proposal to
improve the Union’s electricity market design/2023. See European Commission Staff Working Docu-
ment “Reform of Electricity Market Design’, pp. 79, 80.

78 See Art. 66a proposed to be inserted in Electricity Market Directive/2019 by Art. 2 of the Proposal to

improve the Union’s electricity market design/2023.

For more on all the proposed amendments see the Proposal to improve the Union’s electricity market

design/2023, Explanatory Memorandum, pp. 3 - S, 16, 17. See European Commission Staff Working
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Document “Reform of Electricity Market Design’, pp. 74 — 92.
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4. Conclusion

The protection of final household customers and vulnerable customers on EU
electricity market is continuously expanded and enhanced. There are several im-
portant reasons for such development: from the establishment of an efficient, well-
integrated and competitive electricity market, through the enhancement of the
protection in energy crisis, to clean and efficient energy transition and the process
of constantly boosting energy efficiency and renewable energy investments. As a re-
sult, every reform of EU electricity market has enlarged the catalogue of the energy
related rights for final customers and those who are vulnerable.

Therefore, the result of the past reforms of the EU electricity market is a very
long list of various subjective rights, i. e. much energy related rights recognised by
EU law for the benefit of final household customers and vulnerable customers. The
current catalogue of energy related rights includes numerous subjective rights, spe-
cific for electricity markets — the right to an electricity connection, the right to free
choice of the supplier, the right to easy and fast switches of suppliers without any
extra charges, the right to clear/transparent contracts including the necessary pre-
contractual information, the right to a summary of the key contractual conditions,
the right to accurate information and the clarity of energy bills, the right to a com-
parison of energy providers, the right to be protected as a vulnerable customer, the
right to fair contractual conditions, the right to a wide choice of payment meth-
ods, the right to a good standard of service, the right to consume, store or sell self-
generated electricity as an active customer, the right to organise and participate in
citizen energy communities by sharing electricity produced by the production units
owned by the community, the right to access a universal service, the right to out-of-
court settlements.*® The upcoming reform of EU electricity market will addition-
ally extend the catalogue of the energy related rights by many new subjective rights.
Amendments to the existing Electricity Market Directive/2009 should include the
right to more electricity supply contracts, the right to a fixed term, fixed price con-
tracts and dynamic electricity price contracts, the right to share renewable energy
by active customers (P2P sharing of electricity), the right to be protected against
disconnection and the right to a supplier of last resort.**

Any energy related rights are mostly the outcome of horizontal contractual (pri-
vate law) relations between final customers and suppliers. A smaller portion of such
rights are those that are normally exercised by the consumers on the internal market

8 See Arts 10 - 29, Electricity Market Directive/2019.
81 See Art. 2 of the Proposal to improve the Union’s electricity market design/2023.
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of the European Union (e. g. the right to transparent pre-contractual information).
These rights only additionally enhance the protection enjoyed by final household
customers as consumers. However, these are mostly subjective rights aimed at the
protection of the contractual position of final customers in electricity supply con-
tracts and determined by the specificities of the electricity supply service and by the
electricity market in general.

As arule, we are dealing here with subjective rights which must be stipulated in
the mandatory rules by EU Member States when transposing the current Electricity
Market Directive within the framework of specific national electricity legislation.
Therefore, in order to protect final customers and vulnerable customers, in electric-
ity supply contracts, freedom of contracting and private autonomy on which tradi-
tional contractual rights of Member States are normally based, are significantly lim-
ited.* In the context of electricity supply contracts, freedom of contracting is also
limited by special national rules on public service obligations and universal services,
as well as public interventions in price settings which have a significant impact on
the suppliers’ freedom to freely determine the prices and the terms and conditions
for the supply of electricity. There is no doubt that in the contractual relations be-
tween suppliers and final household customers, and in particular vulnerable custom-
ers on the electricity market, the priority is given to final household customers and
vulnerable customers. This protection is much stronger even when compared to the
protection of consumers in consumer contracts where, to protect consumers as the
weaker contractual party, the freedom of contracting is also limited but to a much
lesser extent than is the case in electricity supply contracts. Therefore, numerous
specific subjective rights recognised to final household customers and vulnerable
customers points to a conclusion that the protection of vulnerable customers in
electricity supply contracts is not primarily based on EU concept of the protection
of consumers as the weaker party in consumer contracts. Indeed, the protection of
final customers as consumers on the electricity market is carried out by the applica-
tion of separate rules on consumer empowerment and protection®, or by other EU
rules on consumer protection in consumer contracts.** However, separate rules on
the protection of vulnerable customers on the electricity market, because it takes
place within the fight against energy poverty and social exclusion, must primarily be
based on the protection of social rights of vulnerable customers and possibly also

8 See Rott, P.: 0. c,, p. 680, Micklitz, H. W.: o. c. p. 77; Dodworth,T. J,, Bisping, Ch: Energy Price Cap-
a Disservice to Consumers, EuCML, 2019, pp. 61, 62.

8 See, for example, Art. 10, Electricity Market Directive/2019 on basic contractual rights in electricity
supply contract. See Rec. 10, Electricity Market Directive/2019.

8 See Art. 10/2, Electricity Market Directive/2019.
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on the protection of some fundamental rights of vulnerable customers recognised
in the European Union.** Only such an approach can offer sufficient arguments for
the justification and proportionality of many restrictions of the suppliers’ freedom
to conduct business, including the freedom to contract, and their market freedoms
on the internal EU electricity market.*® This approach can also justify a catalogue of
continuous extension of energy related rights of final household customers and vul-
nerable customers that are mostly of social and not economic nature. It is expected
that such development will in the end result in the recognition a specific subjective
right of final household customers and vulnerable customers - the right to energy,
i.e. the right of access to electricity services as a particular social right and even as
a particular fundamental right.

Such development in EU law has already been confirmed in some European
documents particularly in the context of access to services of general economic in-
terest where, among other things, the approach to the electricity market for energy
poor- and vulnerable household customers is laid down. For example, in a separate
Article, the Charter of Fundamental Rights of the European Union®*” proclaims that
“the Union recognises and respects access to services of general economic interest as provid-
ed for in national laws and practices, in accordance with the Treaties, in order to promote
the social and territorial cohesion of the Union”.®® The importance of the services of
general economic interest to ensure adequate social protection and the fight against
social exclusion of vulnerable customers is also emphasised in the Treaty on the
Functioning of the European Union. In the framework of the services of general
economic interest as shared values of the Union, the Treaty sets forth the high level
of quality, safety and affordability, equal treatment and the promotion of universal
access and the users’ rights.” The right of access to essential services is also expressly
stated in the European Pillar of Social Rights as a special social right in the European
Union. Principle 20 (Access to Essential Services), in the Chapter on social protec-
tion and inclusion, lays down that “everyone has the right to access essential services of
good quality, including water, sanitation, energy, transport, financial services and digital

8 In that regard, some authors refer to the concept of “energy justice” whose goals are as follows: availabi-

lity, affordability, due process, good governance, prudence, intergenerational equity and responsibility.
It is emphasised that individuals have social and political rights related to energy. See Diestelmeier, L,
Cappeli, V.: o.c., pp. 17, 23.

8 In that regard also in Micklitz, HW.: o. c., p. 87. It is emphasised that by the instruments, by which,
within universal services, the protection of vulnerable customers is ensured, in some sense contractual
relations are constitutionalised. Ibid, pp. 86, 87.

8 0] C326,26.10.2012, pp. 391 — 407.

¥ Art. 36, Charter of Fundamental Rights of the European Union.

¥ See Art. 9,14, TFEU, TFEU Protocol (No. 26) on services of general interest.
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communications” and that “the support for access to such services shall be available for
those in need.”*® It is emphasised that precisely the access to essential energy services
is a key challenge for the most vulnerable people, and not only those at the risk of
poverty but also for middle-income groups.”

All these described tendencies to protect final household customers, as well as
those who are vulnerable, and in particular the extension of the list of energy related
rights and the introduction of the new possibilities for public interventions in price
settings in the electricity price crises, are new challenges before the European and
national legislators to regulate the contractual relations between final customers and
suppliers. There are challenges when dealing with an overall regulation of electricity
supply contracts both at national levels and when stipulating consumer contracts
in general contract law. First of all, the specificities of the protection of vulnerable
customers, when it comes to electricity supply contracts, show that neither at the
level of the European Union, nor at national levels, can the segmentation of contract
law be avoided although it negatively impacts the consistency of national contract
law. Specific characteristics of the electricity market, and especially particular goals
which must be accomplished by protecting vulnerable customers, call for a different
approach to the protection of contractual rights and a different balance between
the protection of energy related rights and the fundamental rights of the parties to
be protected within the framework of electricity supply contracts. It seems that al-
most all aspects of contractual rights require separate legal stipulation, both those
that are specific for the supply of electricity, as well as those that are considered as
traditional, such as the conclusion of contracts, the cancellation of contracts due
to nonfulfillment, the form of contracts, or the like. In addition, some new energy
related rights require separate and concrete stipulation of special and very complex
contracts on the electricity market (e. g. P2P contracts for sharing electricity, con-
tract for sharing electricity within electricity community). In some cases, there are
even triangular relationships between final customers and suppliers where public
authorities or national regulatory agencies participate in a specific manner (e.g. by
price settings).”> For all these reasons, a different concept of regulating freedom of
contract and private autonomy will more and more become a necessity in the con-
text of electricity supply contract to provide adequate protection of vulnerable cus-

% Taken from the Principle 20 Access to Essential Services, European Pillar of Social Rights, accessible at

https://ec.europa.eu/social/main jsp?catld=1606&langld=en (visited on: 15.2.2024).

See European Commission staff working document “Report on access to essential services in the
EU’, 28/6/2023, p. 6, 25, accessible at https://ec.europa.eu/social/main jsp?langld=en&catld=89&-
furtherNews=yes&newsld=10595#navItem-relatedLinks (visited on: 15.2.2024).

2 Micklitz, HW.: o. c. pp. 76, 77, 79.
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tomers but at the same time also a satisfactory position of suppliers on electricity
markets. This will undoubtedly require a different balance between energy related
rights and traditional contractual rights and thus also a different balance between
strict (mandatory) rules and optional (dispositive) rules for electricity supply con-
tracts. In a large number of cases, the application of traditional contractual rights
will only exceptionally be possible. A subsidiary application of consumer contract
law on the protection of vulnerable consumers may possibly require a different in-
terpretation. One of the most important challenges will most probably be how to
regulate effective legal remedies in national electricity law for the protection of en-
ergy related rights and how to ensure their efficient enforcement. We can expect
that such electricity law development, and in particular the adjustment of electricity
supply contracts to new social values will in the end also have a positive impact on
further development of general contract law. Some aspects of the protection of vul-
nerable customers within electricity supply contracts may be inspiration for more
appreciation of fundamental rights and social values in other contractual relations
and thus also in a fair social transformation of general contract law.
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NA RODINNY ZIVOT

Prof. JUDr. Zderika Krélickovd, Ph.D.

Prévnicka fakulta, Masarykova universita, Brno

Abstrakt: Lidsky Zivot souvisi se zranitelnosti, coz je vyjidieno obecnou tezi o zranitelnosti ¢lovéka —
ditéte, ¢lovéka s postizenim, seniora — ale také ¢lovéka v riiznych rodinnych ¢i socidlnich rolich. Vedle
této obecné teze se v doktriné hovoii také o konceptu specialni zranitelnosti tykajici se napt. uprchlika
¢ piislugniki raznych mendin, a to bez ohledu na vék ¢i ptipadné zdravotni handicapy.

Dtive prévo zaméfovalo ve véci zranitelnych osob svoji pozornost na jejich ochranu. Nicméng, toto
paternalistické paradigma je v sou¢asné dobé doplitovdno pozadavkem posileni respektu k autonomii
viile téchto lidi a k jejich podpote. Je tieba zdruraznit, Ze s ohledem na toto nové nazirini poskytuje
¢esky obcansky zdkonik zranitelnym osobam jak ochranu, tak prostor pro dustojné vyjadieni jejich
viile a garantuje, Ze tato vile bude respektovéina jak soudy, tak predev$im osobami blizkymi, rodinny-
mi pfislugniky. Novym pfistupem k dané problematice dochdzi k posilovéni ptirozenych prav ¢loveka
$tésti, radost a dustojny Zivot vibec.

Kli¢ova slova: zranitelnost — autonomie ville — respect — podpora — ochrana - rodinny Zivot

1. Uvodem

Cloveék, jeho zranitelnost a ochrana, a také respekt k jeho autonomii viile a jeho
pravu na rodinny Zivot, je tématem navysost aktudlnim, nejen s ohledem na celou
tfadu mezinarodnich smluv, kterymi je Ceska republika vazina. V nasledujicich
fadcich je proto pojedndno o konceptu zranitelnosti nejen v obecné roving, ale i ve
vazbé na piislu§né lidskopravni smlouvy a zejména ¢esky obcansky zakonik a dalsi
prameny.'

Autorka rozviji své pasize publikované v ramci spole¢né studie vypracované pro projekt Empower-
ment and Protection of Vulnerable Adults in Europe garantovany spole¢nosti Family Law in Euro-
pe — Academic Network (FL-EUR), in KRALICKOVA, Z., LACH, K., ELISCHER, D., FRINTA, O.
Empowerment and Protection of Vulnerable Adults: The Czech Republic. Viz https://assetsvu-
.nl/7099fcf9-715£-0061-5726-009a48410fee/772ae573-a1bf-4003-80d0-846fa36d85a1/Czech%20
Republic.pdf (cit. 7. 11.2023).
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2. O konceptu zranitelnosti

V literatuie je uvddéno, ze lidsky zivot je podminén zranitelnosti a Ze zranitel-
nost je souddsti lidskosti.* V této souvislosti je zduraziiovano, ze Zivot ¢lovéka se
odehréva v etapach s tim, ze mira zavislosti lidského jedince se odviji od jeho véku,
vyspélosti, stavu psychiky, dosazeného vzdélani socidlnich vazeb, postaveni v rodiné
a spole¢nosti apod. Vedle tohoto zvldstniho konceptu zranitelnosti Ize v§ak hovotit
i 0 obecné zranitelnosti ¢lovéka.

Je vSeobecné ptijimano, ze kazdy muze byt zranitelny, kazdy muaze byt slabsi stra-
nou.’ S ohledem na to, Ze lidsky jedinec je vzdy jedine¢ny a md rizné potteby, pidni,
zivotni zku$enost a rodinné a socidlni vazby, je nutné k dané problematice ptistupo-
vat velmi citlivé a respektovat celou fadu aspektu, predev$im vSak autonomii vile
daného ¢lovéka a jeho prévo brét se o vlastni $tésti a §tésti jeho rodiny.

Lze souhlasit s ndzorem, ze ,prdvo nahlizi na clovéka jako autonomni, samostatnou
a nezdvislou bytost, pficemz jednotlivci, ktefi nezapadaji do tohoto obrazu, byvaji ozna-
Ceni jako zranitelni, vyZadujici specidlni ochranu ze strany spole¢nosti”.* Tato ochrana
musi byt vidy vyvazena, nikoli samoucelnd, stigmatizujici.’

Neni nutné znét dukladné historické souvislosti, abychom mohli konstatovat, ze
paternalisticky stit a jeho teorie jedine¢nost ¢lovéka potlacovaly. I letmym pohle-
dem do obcanskych zakonika piijatych u nds po druhé svétové vélce Ize dospét ke
zjisténi, Ze pravni dpravy civilniho statusu ¢lovéka stavély na zjednodusovani a volily
jednoduchd a rychla feseni, ktera byla mnohdy soudni praxi vitina a $iroce uplat-
novana; nékdy i zneuzivana. Neslo jen o zbavovéni zpasobilosti k pravnim tkonim
v ptipadech, kdy by postacdilo mirnéjsi a $etrnéjsi feseni. Také z textu rodinnych ko-
dexu se podévala koncepce, ktera ¢lovéka, zejména jako rodic¢e nezletilého ne plné
svépravného ditéte stavéla do zcela neakceptovatelné pozice. Ptikladu Ize uvést vice-
ro. Napt. rodi¢, ktery nebyl plné zpusobily, nemél souc¢asnou terminologii rodi¢ov-
skou odpovédnost a jeho piipadny souhlas k osvojeni jeho ditéte nebyl vyzadovan.
Pokud $lo 0 moznost ¢lovéka zatizeného dusevni poruchou uzavtit manzelstvi, bylo
nutné privoleni soudu obdobné, jak tomu bylo a i v souc¢asné dobé je u nezletilych
ne plné svépravnych déti.®

K tomu viz SIMACKOVA, K. K pojmu zranitelnost v éeském pravnim prostiedi, zejména v judikatute

Ustavniho soudu. Jurisprudence, 2019, &. 5, . 18.

3 Blize viz KRALICKOVA, Z. Ochrana slabsi strany v rodinném préavu. Prévnik, 2011, ¢. 4, s. 362 a naslL.

+ Viz SIMACKOVA, K. Op. cit., s. 24.

S K tomu srov. FRIMSTON, R., RUCK KEENE, A., VAN OVERDIJK, C., WARD, A. D. The Interna-
tional Protection of Adults. Oxford University Press, Oxford, 2015.

¢ Viz napt. HRUSAKOVA, M., KRALICKOVA, Z. Ceské rodinné pravo. Doplnék, Brno, 1998.
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Ptijeti lidskopravnich amluv, jak universélnich, tak zvldstnich, pfineslo radikdlni
zmény do této oblasti, coz se promitlo i do sou¢asného ¢eského obéanského zékoni-
ku, ktery chrani ¢lovéka, jeho jedine¢nost, autonomii vile, svobodné jednani, pravo
na rodinny zivot dle své volby, pfdni, potteb.

Nicméné, aby se zdsada autonomie vile jako kli¢ova a vad¢i zésada soukromého
prava mohla uplatnit, musi byt mezi lidmi skute¢nd rovnost, nejen formdlni. Silné;si
strané musi byt uklddédno vice povinnosti, néktera prava musi byt limitovana. Vzdy
je tieba vzit naztetel predevsim legitimni cil a volit takové konkrétni prostredky
a koncepty, které budou ti¢elné, vhodné, piiméfené tak, aby bylo dosazeno zamysle-
né rovnovahy (nejen) v soukromopravnich pomérech. Zasada ochrany slabsi strany,
resp. zranitelnych osob v nejsir$im slova smyslu neni a nesmi byt samoucelna. Také
je tieba fici, Ze neni pralomem do zdsady autonomie vile, ale ptedpokladem jejiho
skute¢ného naplnovani.

Moderni soukromopravni kodexy sleduji a musi sledovat odklon od paradigma-
tu ochrany k respektovani vile zranitelnych osob, k jejich podpore, doprovazeni,
asistenci. Jak jiz bylo feceno vyse, v Zadném ptipadé nesmi jit o stigmatizaci, ale o za-
jisténi $tastného détstvi, dustojného stéii, o naplnény rodinny zivot dle svobodné
volby kazdého ¢lovéka, o rodinnou solidaritu.

3. O pravni ochrané zranitelnych osob v ¢eském pravnim fadu
3.1. Obecné

Dvacaté stoleti byvéd charakterizovano jako stoleti mezindrodnich smluv, ze-
jména téch, jejichz sttedobodem je ¢lovék. Ceska republika, resp. byvalé Cesko-
slovensko, k mnohym z nich pfistoupila zdhy po padu komunistického rezimu
v roce 1989. Jednalo se zejména o lidskopravni tmluvy univerzalniho zaméfeni.
Za vyznamny pocin je tteba povazovat ptistoupeni k univerzdlni Umluvé o ochra-
né lidskych prév a zakladnich svobod a k Umluvé o pravech ditéte v devadesatych
letech. V prabéhu dalsich let, zejména na prahu dvacatého prvého stoleti se stala
Ceska republika smluvni stranou dal$ich mezinirodni smluv, které pro ¢lovéka,
a zejména zranitelné osoby, znamenaly vyznamné zmény. Jednalo se predevsim
o Umluvu o pravech osob se zdravotnim postizenim a Umluvu o mezinarodni
ochrané dospélych osob.

Je tieba dodat, ze mnohé hodnoty, které témito smlouvami prolinaji, byly zo-
hlednény i tvirci nového ¢eského obcanského zikoniku. Obdobné bylo postupo-
vano pti tvorbé doprovodné legislativy, zejména zdkona o zvldstnich fizenich soud-
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nich a také zékona o zdravotnich sluzbach, resp. zdkona o specifickych zdravotnich
sluzbéach. V detailech nize.

Nicméné, z mnoha prament se podéva, Ze zejména problematika participace zra-
nitelnych osob, resp. jejich podpory a doprovazeni spiSe nez zastoupeni, je zivym
tématem nejen neziskovych organizaci. Také ze statistickych tdaji je patrné, ze pod-
purnd opatfeni nejsou vyuzivina tak, jak by mohla byt. Praxe se potykd s celou fa-
dou problému, danych zejména setrva¢nosti pravniho mysleni poplatného dédictvi
paternalistického stétu, ale i neochotou mnohych ptibuznych pecovat o své blizké,
chrénit jejich z4jmy, respektovat jejich vuli a pfani.

3.2. Umluva o ochrané lidskych prdv a zdkladnich svobod

Jak jiz bylo uvedeno vyse, Ceské republika je smluvni stranou celé fady mezina-
rodnich smluv, zejména univerzalni Umluvy o ochrané lidskych prav a zdkladnich
svobod. Byla podepsana az po komunistickém pievratu 21. unora 1991, v plat-
nost vstoupila 18. bfezna 1992 na z4kladé publikace ve Sbirce zakont (viz sdéleni
&.209/1992 Sb.). Tato mezindrodni smlouva predstavuje hodnotovy zaklad celého
¢eského pravniho fadu a je vyznamnd pro kazdého. Prévo na Zivot viibec a na respek-
tovani soukromého a rodinného zivota ¢lovéka ve vazbé na jeho svobodnou vili je
tteba povazovat za kli¢ové hodnoty, od kterych se odviji vie ostatni (viz zejména &l.
2,8,12,14217).

3.3. Umluva o prdvech osob se zdravotnim postizenim

Umluva o pravech osob se zdravotnim postizenim byla jménem Ceské repub-
liky podepsana 30. biezna 2007. Ratifika¢ni listina byla uloZena dne 28. zati 2009.
V platnost pro Ceskou republiku vstoupila 28. ¥fjna 2009 po publikovéni ve vnitro-
statni Sbirce zdkont a mezinarodnich smluv (& 10/2010 Sb. m. s.). Monitorovacim
organem je v Ceské republice Kancelat vefejného ochrénce prav. Kli¢ové hodnoty
se podéavaji zejména z preambule této smlouvy, na kterou navazuji privo osob se
zdravotnim postizenim na Zivot, na rovnost a nediskriminaci, a predev$im pravo na
uzndni osob se zdravotnim postizenim za subjekty prava a v této souvislosti také pra-
vo na garanci jejich pistupu k asistenci, kterou mohou pro uplatnéni své participace
potiebovat (¢l. §,6,7,10a 12).

3.4. Umluva o mezindrodni ochrané dospélych osob

Umluva o mezinirodni ochrané dospélych osob byla jménem Ceské republi-
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ky podepséana 1. dubna 2009. Ratifika¢ni listina byla uloZena dne 18. dubna 2012.
V platnost pro Ceskou republiku vstoupila 1. srpna 2012 na zakladé publikace ve
Sbirce zakonti a mezindrodnich smluv (¢ 68/2012 Sb. m. s.). Usttednim orgdnem
bylo zvoleno Ministerstvo spravedlnosti. Z této umluvy se podévé snaha o zajisténi
ochrany dospélych osob, které z duvodu postizeni nebo nedostate¢né vyvinutych

schopnosti nedokazi chrénit své z4jmy v mezinarodnich situacich, ve vazbé na jejich
zdjem na respektovani distojnosti a samostatnosti jako prvoradého hlediska.

3.S. Listina zdkladnich prdv a svobod

Ustavni rémec ochrany ¢lovéka je v Cesku dan také Listinou zékladnich prav
a svobod, hlsici se k neporusitelnosti ptirozenych prav ¢lovéka, navazujici na obec-
né sdilené hodnoty lidstvi, rovnost lidi v distojnosti a v prévech a zejména stanovici,
ze zakladni prava a svobody jsou nezadatelné, nezcizitelné, nepromlc¢itelné a nezru-
Sitelné a ze kazdy je zpuisobily mit préva (viz zejm. tvodni ¢lénky tstavniho zékona
¢.2/1993, Sb., déle jen Listina). Listina déle stanovi, ze kazdy ma prévo na ochranu
pied neopravnénym zasahovanim do soukromého a rodinného Zivota (¢l. 10 odst. 2
Listiny) a ze rodi¢ovstvi a rodina jsou pod ochranou zdkona (¢&l. 32 Listiny). Také je
zde zakotveno, Ze kazdy ma pravo na ochranu zdravi a Ze osobdm zdravotné postize-
nym néleZ{ zvl&$tni ochrana zejména v ramci socidlnich prav (¢l. 31, &l. 29 Listiny).
Dalsi ustanoveni zakotvuji prévo na soudni a jinou pravn{ ochranu (¢&l. 36 a nésl.
Listiny).

3.6. Obcansky zdkonik

Zakladnim pramenem prava, ktery uréuje a chrani civilni status ¢lovéka, je v Ces-
ku ob¢ansky zakonik. Byl piijat po dlouhych ptipravnych pracich a v§eobecné dis-
kusi (viz zékon ¢&. 89/2012 Sb., i¢inny od roku 2014; dile zejména OZ). Jak se po-
davé z Principt a vychodisek nového kodexu soukromého préva’ a dtivodové zpravy
k obc¢anskému zékoniku,® hlavni tvarci obc¢anského zdkoniku usilovali zejména
o diskontinuitu s komunistickym pravnim fddem. Také se snazili navazat na tradice,
zejména spojované s obecnym zdkonikem obc¢anskym z roku 1811, ktery na tizemi
byvalého Ceskoslovenska platil az do padesatych let minulého stoleti, o hodnotovy,

7 Srov. ELIAS, K., ZUKLINOVA, M. Principy a vychodiska nového kodexu soukromého prava. Linde,
Praha, 2001.

Viz http://obcanskyzakonik justice.cz/images/pdf/Duvodova-zprava-NOZ-konsolidovana-verze.pdf
(cit 15.9.2021).

104



PRAVNI OCHRANA ZRANITELNYCH OSOB VERSUS RESPEKT K JEJICH AUTONOMII VULE A PRAVU...

obsahovy a v neposledni fadé terminologicky navrat ke klicovym civilistickym poj-
mum jako je napf. “svépréavnost’, které byly do nového kodexu soukromého prava
opétovné zakotveny (§ 30 OZ).

V ramci rekodifikace ob¢anského zékoniku vsak jeho tviircim neslo jen o politic-
ky rozchod s ptekonanym pravnim fddem a jeho terminologii. Cilem nové koncep-
ce pripravovaného kodexu soukromého préva bylo poskytnout ¢lovéku komplexni
ochranu ve v$ech sférach soukromého Zivota. Z uvodnich ustanoveni zakoniku se
podava, ze “Soukromé prdvo chrdni diistojnost a svobodu clovéka i jeho ptirozené prdvo
brdt se o viastni $tésti a $tésti jeho rodiny nebo lidi jemu blizkyich takovym zpiisobem, jez
neptisobi bezdivodné dijmu druhym” (§ 3 odst. 2 OZ). Dale zdkon stanovi, ze “kazdy
md prdvo na ochranu svého Zivota a zdravi, jakoZ i svobody, cti, diistojnosti a soukromi”
a ze “nikdo nesmi pro nedostatek véku, rozumu nebo pro zdvislost svého postaveni utrpét
nediwodnou tijmu” (viz § 3 odst. 2 OZ).

Ve vazbé na snahu o uplnost byla do obc¢anského zdkoniku za¢lenéna také po-
mérné rozsdhld ochrana osobnosti, zahrnujici pravo na dusevni a télesnou integritu,
zvlastni ustanoveni tykajici se prav ¢lovéka prevzatého do zdravotnického zatizeni
bez jeho souhlasu a pravidla pro nakladani s ¢4stmi lidského téla (§ 81 az 114 OZ).
V ndvaznosti na vyvoj zejména v evropskych pravnich fadech byly do ob¢anského
zékoniku zakotveny i zcela nové pojmy jako kupt. zména pohlavi, kterd je umoznéna
pouze tzv. single osobdm a je spojena se znemoznénim reprodukéni funkce a s pre-
ménou pohlavnich orgénti (viz § 29 OZ).

Vobecnérovinélzefici, zetviirciob¢anskéhozakonikuusilovalipfedevsimoto,aby
kazdymohlrealizovatsvapravavevazbénaklicovézisadysoukroméhoprava:autonomii
vule a smluvni svobodu. Soucasné se snazili, aby byla normami obéanského zékoniku
dtisledné chranéna také subjektivni prava ¢lovéka, ktery se ocitd ve zranitelné situaci
zdavodunedostatkuvéku, rozumunebo prozavislost, tj. zejménavpozicislabsistrany.
Tatoochranaseprojevujejakvrovinéjehoobecné ¢asti,takvramcizvlastnich¢asti, kupt.
vrodinném pravu.

Jde-li o téma tohoto prispévku, je tieba zduraznit, Ze do nového ob¢anského zi-
koniku se hlavnim tvircam podatilo v rdmci pfipravnych praci zakomponovat velmi
dukladnou a detailni ochranu zranitelnych osob. Pfedev$im diky vlivu judikatury
Ustavniho soudu a Nejvysstho soudu a mezindrodnim smlouvam blize specifiko-
vanym vy$e, byl zohlednén vyvoj na poli lidskych prav a ve vazbé na univerzdlni
hodnoty vytvofena zcela nové a ucelend koncepce ochrany téchto osob. Jde zejména
o ustanoveni zahrnutd pod nadpis “Podptirna opatieni pti naruseni schopnosti zle-
tilého pravné jednat” (viz § 38 a ndsl. OZ), kter4 jsou ptedfazena ustanovenim upra-
vujici ,Omezeni svépravnosti” (§ SS a nasl. OZ), a nasledné pak o normy tykajici se
,Zé&konného zastoupeni a opatrovnictvi” (§ 457 a nasl. OZ). Je vSak tfeba dodat, ze
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zejména podle Vyboru OSN pro prava osob se zdravotnim postizenim neni nova
¢eska pravni dprava zcela v souladu s mezinarodnimi zivazky Ceské republiky, ale
jednoznac¢né se jedna o velké zlep$eni oproti pravni ipravé predchozi.

Jakjiz bylo pfedznamendano vyse, ob¢ansky zakonik vychdzi ze zdsady, Ze je tteba
chranit kazdého ¢lovéka a respektovat jeho jedine¢nost, potieby, pani. I v této speci-
fické oblasti je kladen diiraz na autonomii vile ¢lovéka, ktery o¢ekava vlastni nezpt-
sobilost prévné jednat (viz § 38 a nasl. OZ, viz ptedbézné prohlaseni), na smluvni
svobodu ¢lovéka, kterému pisobi potize jeho dusevni porucha (viz § 45 a nasl. OZ,
viz ndpomoc ptirozhodovani) a také na rodinnou solidaritu (viz § 49 a nasl. OZ, viz
zastoupeni ¢lenem domdcnosti).” Pravni tiprava zdtiraziiuje asistované rozhodovani,
na kterém se bude zranitelna osoba podilet. Proto je tteba ,Podptrnym opatienim
pti naruseni schopnosti zletilého prévné jednat” dat zasadné prednost pted ustano-
venim opatrovnika. Také je nutné tato “Podpurnd opatieni pfi naru$eni schopnosti
zletilého pravné jednat” privilegovat zejména pied omezenim ve svépravnosti jako
pomérné radikdlnim soudnim rozhodnutim, ke kterému Ize pfistoupit — mimo jiné
— jen tehdy, nepostaci-li vzhledem k z4jmtim zranitelné osoby a ochrané mirné;si
a méné omezujici opatieni a hrozila by ji jinak zdvazna Gjma. Zranitelnd osoba mtize
byt omezena ve svépravnosti jen je-li to v jejim zajmu a pro dusevni poruchu, ktera
neni pouze piechodnd, po jejim zhlédnuti a vidy jen na dobu ur¢itou.'

Ve vazbé na novou koncepci svépravnosti a pravnich jednani je v ob¢anském z4-
koniku upraveno nové pojeti vad préavnich jednani, jejich zdanlivost a neplatnost.
Zdénlivé pravni jednani je takové, kdy zcela chybi vile jednajictho (§ 551 OZ), ne-
byla-li zjevné projevena vaznd vile (§ 552 OZ) nebo nelze-li pro neuréitost nebo
nesrozumitelnost zjistit jeho obsah vykladem (§ 553 OZ). Pokud jde o neplatnost
préavniho jednani, zakon stanovi, ze “na prdvni jedndni je tieba hledét jako na plat-
né nez jako na neplatné” (viz § 574 OZ). Proto ob&ansky zékonik oproti predcho-
zi pravni Gpravé pojimd absolutni neplatnost jako vyjime¢né feseni ve vazbé na
flagrantniho poruseni zédkona. Absolutni neplatnosti je postizeno takové pravni jed-
nani, které — mimo jiné — odporuje zdkonu a zjevné narusuje veiejny poradek. Soud
k takové neplatnosti ptihlédne i ex offo (§ S88 OZ). Ve vazbé na téma tohoto pii-
spévku se muze jednat o pravni jedndni osoby omezené ve svépravnosti, ktera ke
konkrétnimu jedndni neni zpusobild; déle o prévni jednani osoby jednajici v dusevni
poruge, kterd ji ¢inf neschopnou pravné jednat (§ 581 OZ). Naopak, ndmitku rela-

?  Blize viz CUHELOVA, K. in LAVICKY, P. a kol. Obé&ansky zikonik. Ob¢ansky zakonik I (§ 1-654). 2.
vyd. C. H. Beck, Praha, 2022.
Z tohoto diavodu byla do ptechodnych ustanoveni ob¢anského zdkoniku vtélena pravidla pro osoby
zbavené ve zpusobilosti k prévnim tkondm podle predchoziho zdkona, resp. pro osoby omezené (viz
§ 3032, § 3033 § 3034 0Z).
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tivni neplatnosti pravniho jednani mize vznést jen osoba, na jejiz ochranu zdjmu je
v zakoné toto pravo stanoveno (§ 586 OZ).

V souvislosti se ochranou zranitelnych osob je tfeba zminit novy pojem ¢eského
soukromého préva, a to “véc zvldstni obliby”. Zakon stanovi, Ze zdkonny zastupce
nesmi odejmout zastoupenému véc zvldstni obliby, ledaze to odavodnuje ohroze-
ni jeho Zivota ¢&i zdravi (a jedna-li se o nezletilého, ktery neni plné svépravny, také
jiny zdvazny dtvod). Véc zvlastni obliby musi byt zastoupenému ponechdna i pti
jeho umisténi ve zdravotnickém zafizeni, v zatizeni socidlnich sluzeb, zafizeni so-
cidlnépravni ochrany déti nebo podobném zatizeni (viz § 459 OZ, dale viz § 483
a§49207).

S vy$e uvedenou problematikou souvisi také zvlstni pravidla pro darovani tyka-
jici se zranitelnych osob. Je stanoveno, Ze osoba omezend ve svépravnosti je zptso-
bild darovat a pfijmout dar malé hodnoty nebo dar vzhledem k okolnostem obvykly
(§ 2066 OZ). Déle je uvedeno, ze darovani osobg, ktera provozuje zatizeni, kde se
poskytuji zdravotnické nebo socidlni sluzby, anebo osobg, ktera takové zaiizeni spra-
vuje nebo je v ném zaméstnana, je neplatné, stalo-li se v dobé, kdy dérce byl v péci
takového zatizeni nebo jinak ptijimal jeho sluzby (viz § 2067 odst. 1 OZ).

V ramci dédického prava jsou — mimo jiné — obsazena také zvlastni ustanoveni
upravujici “potizovaci nezpusobilost”. Zakon stanovi, ze ten, kdo byl ve svépravnosti
omezen, miize v rimci omezeni pofizovat jen formou vefejné listiny (viz § 1528
odst. 1 OZ). Zvlastni pravidla jsou stanovena pro osoby omezené ve svépravnosti
pro chorobnou zévislost na navykovych latkéch (viz § 1528 odst. 2 OZ). Také je
stanoveno, Ze ten, kdo byl ve svépravnosti omezen tak, Ze neni zptsobily pofizovat,
muize presto platné poridit v jakékoli formé, pokud se uzdravil do té miry, ze je scho-
pen projevit vlastni vali (§ 1527 OZ).

Jde-li o deliktni pravo, je zakotveno, ze ,kazdy clovék odpovidd za své jedndni, je-li
s to posoudit je a ovlddnout” (§ 24 OZ). V rémci relativnich majetkovych prav upra-
vuje zékon také zvlastni ustanoveni nadepsané slovy “Skoda zptisoben4 tim, kdo ne-
miZe posoudit nésledky svého jednani” (viz § 2920 OZ). Zkon stanovi pravidla
pro ndhradu skody poskozenému tim, kdo je stizen dusevni poruchou, pokud byl
zpusobily ovladnout své jedndni a posoudit jeho nasledky, resp. osobou, ktera zane-
dbala dohled, ptipadné obéma (§ 2921 OZ).

V neposledni fadé jsou ve vazbé na zranitelné osoby obsazena ochrannd ustano-
veni také v ¢asti ob¢anského zakoniku upravujici rodinné pravo."' Predevs$im, muzi
a Zené je garantovano pravo uzavtit manzelstvi, ledaze by byli tohoto prava zbaveni,

' K tomu blize KRALICKOVA, Z., HRUSAKOVA, M., WESTPHALOVA, L. Obansky zékonik I1. Ro-
dinné prévo (§ 655-975). 2. vyd. C. H. Beck, Praha, 2020.
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resp. jejich svépravnost v této oblasti byla vyslovné omezena soudnim rozhodnutim
(viz § 673 OZ).V rémci ustanoveni o manzelském prévu je zakotveno zejména vz-
jemné zastup&{ pravo mezi manzely v béznych zalezitostech (§ 696 OZ), ochrana
obvyklého vybaveni rodinné domécnosti (§ 698 OZ) a rodinného bydleni (§ 743
anésl. OZ), spole¢né jméni manzeld (§ 708 a nasl. OZ) a tzv. tvrdostni klauzule na
ochranu manzela braniciho se rozvodu manzelstvi (§ 755 odst. 2 OZ).

Jde-li o poméry mezi rodi¢i a détmi, rodicovsky status vznikd u Zen porodem,
bez ohledu na ptipadnou dugevni poruchu (viz § 775 OZ) a u muzi na zékladé i
domnének otcovstvi.

Dle prvni domnénky se m4 za otce ditéte manzel matky (§ 776 a nésl. OZ). Ten-
to ex lege zaloZeny status muze popirat jak manzelka a manzel, tak jeho opatrovnik,
pokud byl manzel matky omezen ve svépravnosti pred uplynutim popérné lhaty
(viz § 785 OZ).

Druhd domnénka je zaloZena na souhlasném prohldseni matky a domnélého
otce (§ 779 OZ). Nemiize-li matka pro dugevni poruchu posoudit vyznam svého
prohladeni, nelze tuto domnénku pouzit (viz § 781 OZ). Pokud jde o osoby omeze-
né ve svépravnosti, jak muze, tak Zenu, prohldseni o otcovstvi se ¢ini pouze pied sou-
dem, ktery posoudi podle okolnosti piipadu, zda tito lidé mohou otcovstvi zaloZit
sami ¢i zda bude jednat jejich opatrovnik (§ 780 OZ). Méme za to, Ze tato koncepce
by méla byt de lege ferenda ptedmétem revize. Osoby omezené ve svépravnosti, resp.
trpici dusevni poruchou by mély byt chrénény ptred prohliSenim, které by nevy-
chazelo z biologické, resp. genetické reality. O jejich rodi¢ovstvi by mél rozhodovat
soud dle nize uvedené domnénky treti. Ostatné, nejde jen o rodi¢ovstvi zranitelnych
osob, ale i o préva ditéte znat svij ptivod, nota bene v situaci, kdy ob¢ansky zékonik
nepiiznava ditéte vyslovné pravo potirat rodi¢ovstvi svych “pravnich” rodi¢a. To je
umoznéno jen matce a otci ditéte obdobné jako u popirani domnénky prvé.

Neni-li otcovstvi k ditéti ur¢eno dle domnénky prvé nebo druhé, resp. je-li po-
pieno, rozhodne o otcovstvi k ditéti soud na zakladé souloze v rozhodné dobé (ni-
koli krat$i 160 dnti a ne del3i nez 300 dnit pied narozenim ditéte) a zdsadné testu
DNA (viz § 783 OZ).

Kli¢ovou instituci, prostiednictvim kterého rodice své rodi¢ovstvi k ditéti rea-
lizuji a soucasné chrani své nezletilé ne plné svépravné dité, je rodicovska odpo-
védnost (viz § 865 a nisl. OZ)." Podle nové prévni tipravy nalez{ kazdému rodici
nezletilého ditéte, bez ohledu na ptipadnou dusevni poruchu, resp. omezeni ve své-
pravnosti. Jinou véci je vykon povinnosti a prav do rodi¢ovské odpovédnosti naleze-

12 Blize viz SINOVA, R.,, WESTPHALOVA, L., KRALICKOVA, Z. a kol. Rodi¢ovska odpovédnost.
Leges, Praha, 2017.
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jicich. Obcansky zékonik stanovi, Ze vykon rodi¢ovské odpovédnosti rodica, jejichz
svépravnost byla v této oblasti omezena, je ex lege pozastaven, ledaze soud rozhodne,
ze se rodici vzhledem k jeho osobé zachovava vykon péce o dité a pravo osobniho
styku s ditétem (viz § 868 odst. 2 OZ). Ditéti musi byt jmenovan poru¢nik (§ 928
anasl. 0Z).

V této véci je tieba dodat, Ze na rozdil od nékterych zahrani¢nich pravnich
uprav,"® neznd Ceskd pravni uprava moznost “prodlouzeni” rodi¢ovské odpovéd-
nosti rodi¢t k jejich zletilému ditéte, které trpi dusevni poruchou. Tato alternativa
by de lege ferenda mohla piispét k posileni kontinuity (nejen) prévniho zastoupeni
takového ditéte ze strany jeho rodi¢u, bez nutnosti je jmenovat opatrovniky ditéte
ve zvla$tnim fizeni provizeném nutnou ¢asovou prodlevou danou zavedenou praxi
zpracovavat znalecké posudky apod.

3.7. Zdkon o registrovaném partnerstvi

Zakon o registrovaném partnerstvi upravuje statusovy pomér osob stejného po-
hlavi, do kterého muze vstoupit kazdy, komu to zdkon nezakazuje, tj. zejména oso-
ba, ktera mé omezenou svépravnost v této oblasti (viz § 4 odst. 4 pism. b) zdkona
& 115/2006 Sb., o registrovaném partnerstvi). Prava a povinnosti registrovanych
partnert jsou v mnoha ohledech obdobna tém, kterd maji manzelé (nicméné, srov.
také § 3020 OZ).

3.8. Zdkon o zvldstnich rizenich soudnich

Mezi vyznamné prameny prava tykajici se zranitelnach osob patii zdkon o zvlast-
nich tizenich soudnich (z. & 292/2013 Sb., dile zejm. ZRS), ktery byl ptijat v rdmci
tzv. doprovodné legislativy k ob¢anskému zdkoniku. V obecné roviné je tieba fici,
ze je zalozen na principu oficiality, jde-li o zahdjeni mnoha fizeni, a zdsadé vyset-
fovaci, pokud jde o dokazovani. Zranitelnych osob se tykaji vyslovné predevsim ta
ustanovent, ktera upravuji fizeni o podptrnych opattenich (viz § 31 a nisl. ZRS), ve
vécech svépravnosti (viz § 34 a nasl. ZRS), ve vécech opatrovnictvi &lovéka (viz § 44
anasl. ZRS), o ptivoleni k zdsahu do integrity (§ 65 ZRS) a ve vécech ptipustnosti
pievzeti nebo drzeni ve zdravotnich tstavech a v zafizenich sociélnich sluzeb (§ 66
a nasl. ZRS). Je-li zranitelnd osoba rodi¢em nezletilého ditéte, na zédkladé nového

13 K tomu nirodni zprévy ve vazbé na dotaznik vypracovany Komisi pro evropské rodinné pravo (CEFL),

in BOELE-WOELKI, K., BRAAT, B, CURRY-SUMNER, 1. (eds). European Family Law in Action.
Volume III: Parental Responsibilities. Intersentia, Antwerp — Oxford, 200S.
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ustanoveni, je soud rozhodujici o svépravnosti zranitelné osoby jako rodic¢e nezle-
tilého ditéte povinen zahdjit fizeni ve vécech rodi¢ovské odpovédnosti a obé Fizeni
spojit (viz § 468a ZRS zakotveny zdkonem ¢. 296/2017 Sb.).

3.9. Zdkon o zdravotnich sluzbdch

S problematikou zranitelnych osob souvisi i téma zdravotnich sluzeb, které jsou
upraveny zdkonem o zdravotnich sluzbach a podminkach jejich poskytovéni (viz
zdkon ¢. 372/2011 Sb., ddel zejm. ZdravSl). Tento zakon klade dtiraz na tctu k &lo-
véku, diistojné zachdzeni, ohleduplnost a respektovani soukromi pacienta. V ramci
upravy prav a povinnosti pacienta zakotvuje jako pravidlo jeho pravo na svobodny
ainformovany souhlas se zdravotnimi sluzbami. U osob omezenych ve svépravnosti
je vyslovné stanoveno, Ze je tfeba pii poskytovani zdravotnich sluzeb zdsadné zo-
hlednit nazor téchto lidi (§ 35 ZdravSl). Zalezi vidy na celé fadé okolnosti a také na
tom, zda se jednd o zdravotni sluzbu neodkladnou, akutni, nezbytnou ¢i pldnova-
nou. Tento zédkon mimo jiné také upravuje pravo pacienta s omezenou svépravnosti
na nepietrzitou pfitomnost opatrovnika ¢i osoby blizké anebo uréené pacientem
pti poskytovani zdravotnich sluzeb, ale také jeho prévo na vylouceni osoby, o které
uvadi, 7e jej tyra, zneuzivé ¢i zanedbava (§ 28 ZdravSl).

S autonomii vile pacienta souvisi i jeho pravo vyslovit souhlas ¢i nesouhlas s po-
skytnutim zdravotnich sluzeb pro piipad, kdy by se dostal do takového zdravotniho
stavu, ve kterém toho nebude schopen (§ 36 ZdravSl). Jde-li o osoby s omezenou
svépravnosti, zdkon stanovi, ze dfive vyslovené ptni nelze uplatnit (§ 36 odst. 6
ZdravSl). Klade se v3ak otdzka, zda toto omezeni plati u viech osob omezenych ve
svépravnosti anebo jen u téch, ktefi jsou omezeni ve svépravnosti pouze v této véci,
obdobné jako v ptipadé prava uzaviit manzelstvi (viz 673 OZ).

3.10. Zdkon o specifickych zdravotnich sluzbdch

Na zékon o zdravotnich sluzbéch navazuje zakon o specifickych zdravotnich sluz-
béch (zékon & 373/2011 Sb., dale zejm. SpecZdravSl). Ve vazbé na téma tohoto pfi-
spévku je relevantni zejména problematika asistované reprodukce, kdy zékon stanovi,
ze anonymnim darcem zdrode¢nych bunék, ani jejich ptijemkyni, nesmi byt osoba
omezena ve svépravnosti tak, Ze neni schopna posoudit asistovanou reprodukci a jeji
disledky (§ 7 odst. 3 SpecZdravSl). Déle je v zikoné upravena problematika steriliza-
ce osob omezenych ve svépravnosti (viz § 13 SpecZdravSl) a zména pohlavi transse-
xudlnich pacientt omezenych ve svépravnosti (§ 21 odst. 4 SpecZdravSl). Kli¢ovou
roli hraje v téchto vécech opatrovnik zranitelné osoby a jeho pisemnd zadost.
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3.11. Zdkon o umélém preruseni téhotenstvi

V této souvislosti doplniujeme, Ze jde-li o umélé preruseni téhotenstvi, je pravni
tiprava v Ceské republice velmi liberalni. Pokud jde o zranitelné osoby, zvl4stni za-
kon o umélém preruseni téhotenstvi nestanovi pro zeny trpici dusevni poruchou ¢i
omezené ve svépravnosti z4dna zvlastni pravidla, na rozdil od Zen nezletilych (viz §
6 zikona ¢. 66/1986 Sb.).

3.12. Zdkon o poskytnuti jednordzové penézni éd
sterilizovanym v rozporu s pravem

stky osobdm

V névaznosti na judikaturu Evropského soudu pro lidskd prava,'* kritiku ze stra-
ny Kanceldfe vetejného ochrance prav,'® Ligy lidskych prav a vyzev a doporuceni
Vyboru OSN pro préva osob se zdravotnim postizenim'® byl piijat dlouho oceka-
vany zdkon o poskytnuti jednordzové penéini ¢astky osobdm sterilizovanym v roz-
poru s pravem a o zméné nékterych souvisejicich zdkont (zdkon ¢&. 297/2021 Sb.).
Jednorazova penézni ¢astka ¢ini 300 000 K¢.

4. Kriticky pohled na historickou i souc¢asnou pravni apravu

Ve vazbé na proces piijiméni vyse uvedenych mezindrodnich smluv byla vedena
také odbornd diskuse nad obcanskym zidkonikem z $edesatych let minulého stoleti
(viz zdkon & 40/1964 Sb., ob¢anskd zakonik, dale jen OZ64). Jak jiz bylo uvedeno
vyse, tento kodex umoznoval, aby soud zcela zbavil ¢lovéka zpusobilosti k pravnim
tkontim (dne$ni terminologif svépravnosti), resp. jej v této zpusobilosti omezil
z diivodu dusevni poruchy ¢i pro nadmérné pozivani alkoholickych ndpojia nebo
omamnych prostiedka ¢ijeda (viz § 10 0Z64).

Je vSeobecné zndmo, Ze soudni praxe mnohdy zbavovala zranitelné osoby zcela
zpusobilosti k pravnim ukondm, aniz k tomu byly naplnény zdkonné predpoklady.
Ptedevsim se tak stévalo z duvodu snahy po usnadnovani rozhodovani, kdy do vyro-
ku soudniho rozsudku postacilo uvést pouze to, dany ¢lovék se zbavuje zpuisobilosti
k pravnim ukontim, aniz by bylo nutné se zaobirat celym spektrem otazek lidského

¥ Viz Madérova v. the Czech Republic, No. 32812/13, 16. 5. 2013, ECHR.

Srov.  https://www.ochrance.cz/aktualne/obeti_nezakonnych_sterilizaci_se_po_letech_dockaji_
odskodneni_zakon_schvalil_senat_zbyva_jen_podpis_prezidenta/ (cit. 22. 7. 2021).

Viz https://www.mpsv.cz/documents/20142/225526/Zaverecna_doporuceni_Vyboru OSN_pro_
prava_osob_se ZP_CZ.pdf/d42c33c2-05{9-6018-e62b-fc47ac31676f (20.9.2021).
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zivota. V rdmci hrubého zjednodusovani dané problematiky nebylo ptihlézeno k je-
dine¢nosti daného ¢lovéka a jeho specifickym zdravotnim problémum, nota bene
nebyly brany v potaz jeho ptani a potteby. Uéastnikem fizeni byla zranitelna osoba
zcela formalné. Clovék, ktery byl zbaven ve zptsobilosti k pravnim tkontm, nesmél
¢init zddné pravni dkony, resp. byly by absolutné neplatné. Nemohl uzaviit manzel-
stvi. Pokud byl rodi¢em, nesmél vykonévat préva a povinnosti pattici do (dnesni
terminologif) rodi¢ovské odpovédnosti. Souhlas k pfipadnému osvojeni jeho ditéte
nebyl vyzadovén. Stranou pozornosti ponechdvame zneuzivini pravni upravy zba-
vovéni zpusobilosti k pravnim ukontm z politickych davodu.

Jak jiz bylo naznaceno vyse, soucasny obc¢ansky zékonik byl pfijat na zdkladé
dlouhych ptipravnych praci a véeobecné diskuse. Jesté z Principu a vychodisek no-
vého kodexu soukromého prava z pera hlavnich zpracovatelu ob¢anského zédkoniku
“%e tiprava zbaveni nebo omezeni zptisobilosti k pravnim jedndnim (své-
prdvnosti) vyjde ze zdkonné dipravy soucasné”.” Nicméné, také bylo konstatovéno, ze
“budou voleny takové normativni konstrukce, které vylouti pfipadné zneuZiti navrzené
dpravy a budou v plném souladu nejen s Evropskou imluvou o lidskych prdvech a zdklad-

nich svoboddch, ale téz s ustdlenou judikaturou Evropského soudu pro lidskd prdva”.'®

se podavalo, ze

V prubéhu pfipominkového fizeni k navrhu ob¢anského zakoniku bylo od moz-
nosti soudu ¢lovéka zbavit svépravnosti upusténo. Stalo se tak zejména s ohledem
na mezinérodni zavazky Ceské republiky, zejména ve vazbé na ptistoupeni k Umlu-
vé o pravech osob se zdravotnim postizenim. K novému nazirani této problemati-
ky prispéla také judikatura. Z rozhodnuti Nejvyssiho soudu k této problematice se
podaévalo, ze zbaveni zpusobilosti k pravnim ukonim neni “sankci’, ale ma slouzit
predev$im k ochrané z4jmu ¢lovéka.!® Ustavni soud v této souvislosti konstatoval,
ze Listina zdkladnich prév a svobod garantuje zékladni préva ¢lovéka jako absolutni,
kterych nelze ¢lovéka zbavit a k jejich omezeni je mozné piikrocit jen za ucelem
ochrany samotného zranitelné osoby.*® Proto bylo do kone¢né verze ob¢anského
zdkoniku zakotveno pouze omezeni ve svépravnosti, ke kterému je mozné ptistou-
pit jen na zdkladé zdkonnych davodu, v zdjmu ochrany zranitelniperson, pokud by
tomuto ¢lovéku hrozila zdvazna Gjma z davodu jeho dusevni poruchy a nepostaci-li

7 Viz ELIAS, K., ZUKLINOVA, M. Principy a vychodiska nového kodexu soukromého prava. Linde,
Praha, 2001, s. 137.

18 Ibid, s. 138.

¥ Viz napk. rozsudek Nejvyssiho soudu ze dne 13. 3. 2003, sp. zn. 22 Cdo 2014/2001, a rozsudek
Nejvyssiho soudu ze dne 23. 5. 2012, sp. zn. 30 Cdo 3547/2011.

2 Viz nilez Ustavniho soudu ze dne 7. 12. 2005, sp. zn. IV. US 412/04, a nélez Ustavniho oudu ze dne 18.
8.2009, zp. zn. 1. US 557/09.
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mirnéjsi opatieni.”! Z davodové zpravy k ob¢anskému zdkoniku se v této souvislosti
podéva, ze se timto piistupem nova pravni uprava “podstatné rozchdzi s koncepci tota-
litnitho prdva a bere zfetel na Umluvu o prdvech osob se zdravotnim postizenim” >

S ohledem na vy$e uvedené tvurci obc¢anského zékoniku umoznili, aby soud
mohl ¢lovéka v jeho svéprivnosti pouze omezit, a to jen na ur¢itou dobu. V pu-
vodnim znéni nového ob¢anského zdkoniku bylo stanoveno, ze ¢lovék muize byt
omezen ve svépravnosti maximdlné na dobu tii let. Tato pomérné kritkd doba byla
predmétem kritiky, zejména ze strany soudu. V této souvislosti bylo uvddéno, ze kla-
de vysoké ndroky na soudce, kteti maji dle nové préavni upravy povinnost — mino
jiné — zranitelnou osobu zhlédnout a v pomérné kratké dobé opétovné rozhodovat.
Nepiiznivou situaci ztéZoval také nedostatek soudnich znalca. Po pomérné kratké
dobé byl proto ob¢ansky zékonik novelizovdn a maximélni doba pro omezeni ¢loveé-
ka ve svépravnosti byla stanovena na pét let, pokud je zjevné, ze se stav ¢lovéka v této
dobé nezlepsi (viz zdkon & 460/2016 Sb.).

V soucasné dobé se problematikou zranitelnych osob kriticky zaobird zejmé-
na Kancelaf vefejného ochrance prav. Z pera tohoto uradu vzesla celd fada zprav
a doporuceni. V této souvislosti byl predevs$im vyjadfen nédzor, ze “jen systematické
sledovdni a analjza umozni zjistit, jak si Ceskd republika vede pti napliovdni Umlu-
vy o prdvech osob se zdravotnim postizenim” > Také byl kritizovan “laxni pfistup stdtu
k ochrané zranitelnych osob”, zejména bylo konstatovano, ze “chybi komplexni zdkon
o podpiirnych opatienich, véetné stanoveni gestora pro tuto oblast” a ze prevlada “neefek-
tivni kontrola opatrovnikii a nejasné pravomoci obci pfi vikonu opatrovnictvi”, zejména
“malych, kde je tato funkce svéfena jedné osobé”.** Déle byla kritizovéna praxe v domo-
vech pro seniory a vdomovech se zvl$tnim rezimem, kde byli klienti v dobé tzv. ko-
vidového lockdownu “nezdkonné omezovdni” a “redlné se tak dostali ven max. jednou
za 6 — 7 dni”> Kancelaf vefejného ochrénce prév vydala také doporuceni k o¢kovani

2L Ke genezi viz také KRIVACKOVA, J,, HAMULAKOVA, K., TINTERA, T. akol. K pojeti ¢lovéka a véci
vnovém soukromém pravu. C. H. Beck, Praha, 20185, s. 57 a ndsl.

2 Viz  http://obcanskyzakonik justice.cz/images/pdf/Duvodova-zprava-NOZ-konsolidovana-verze.
pdf, s. 57 (cit. 20.9.2021).

»  Srov. https://www.ochrance.cz/aktualne/jen_systematicke sledovani_a_analyza umozni_zjistit_
jak_si_ceska_republika_vede pri naplnovani_umluvy o_pravech osob_se zdravotnim_postize-
nim_zaznelo _na_mezinarodnim_seminari/ (cit. 9.9.2021).

*  Srov. https://www.ochrance.cz/aktualne/zastupkyne_verejneho_ochrance_prav_kritizuje_laxni

pristup_statu_k_ochrane_zranitelnych dospe lych_osob/ (cit. 15. 6.2021).

»  Viz https://www.ochrance.cz/aktualne/v_domovech pro_seniory a v_domovech se zvlastnim
rezimem_jsou_klienti_omezovani_nezakonne/ (cit. 3. 5.2021).
https://www.ochrance.cz/uploads-import/ESO/doporu¢en%C3%AD_zékaz_vychizen%C3%AD_

final 15 2021 final 27 04.pdf*3.5.2021).
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klientt zatizeni zdravotnich a socidlnich sluzeb se snizenou schopnosti rozhodovéani
nebo s podpurnym opatienim.*®

Vyznamnou roli ve véci ochrany zranitelnych osob sehrdla Liga lidskych prav,
kterd se problematikou téchto lidi dlouhodobé a soustavné zaobird a kterd svym
systémovym doporucenim vyznamné piispéla k sou¢asné podobé ob¢anského zé-
koniku a zdkona o poskytnuti jednordzové penéini ¢astky osobdm sterilizovanym
vrozporu s pravem.”’

Jde-li o dalsi aktivity neziskovych organizaci, je tfeba zminit Alternativni zpravu
pro Vybor OSN pro prava osob se zdravotnim postizenim (2011).> Mnoho pod-
nétného se podava ze Zavére¢nych doporuceni Vyboru pro prava osob se zdravot-
nim postizenim (2015)* a zejména také ze Spojené druhé a tieti pediodické zpravy
Ceské republiky o plnéni zavazki plynoucich z Umluvy o pravech osob se zdravot-
nim postizenim (2020).%

S. Vybrané statistitické adaje

Pred prezentaci statistickych udaju vénovanych problematice zranitelnych lidi
v Ceské republice je tieba zminit udaje tykajici se demografického vyvoje. Podle
dat zveiejnénych ve vazbé na s¢itini lidu v roce 2021 bylo v Cesku k 13. lednu 2022
celkem 10 524 167 obyvatel, z toho 2 148 048 starsich 65 let.*!

Pocty pripadua tykajici se rozhodovéni soudu ve véci zbaveni ve zptisobilosti
k prévnim tkontim (modr4) a omezeni ve zptisobilosti k pravnim tkonéim (&erve-
né) se pod4vaji z nize uvedené tabulky.>> 3

% Viz https://www.ochrance.cz/aktualne/ockovani_klientu_zarizeni_zdravotnich_a_socialnich_slu-

zeb_se snizenou_schopnosti_rozhodovani_nebo_s_podpurnym_opatrenim/doporuceni-ockova-

ni.pdf (cit. leden 2021).

Systémové doporuceni Ligy lidskych prav ¢. 6 z roku 2008, viz https://old.llp.cz/publikace/rozhodo-

vani-osob-s-dusevni-poruchou-zasady-pro-poskytovani-asistence/ (cit. 2. 9. 2021).

® Viz https://www.mpsv.cz/documents/20142/225526/Zprava_ NGO_o_plneni_Umluvy

CZ.pdf/00861696-7bb6-a66f-a86f-3bS6£F32de0d (cit. 15.9.2021).

Viz https://www.mpsv.cz/documents/20142/225526 /Zaverecna_doporuceni_Vyboru OSN_pro_

prava_osob_se ZP CZ.pdf/d42c33c2-05{9-6018-e62b-fc47ac31676f (cit. 15. 9.2021).

' Viz https://www.mpsv.cz/documents/20142/225526/Spojené+druhd+a+ttet% C3%AD+periodicka
+zpréva+Ceské+republiky.pdf/fcd40346-c950-a3df-045f-c7f9ea5346a8 (cit. 19.9.2021).

31 Viz https://www.scitani.cz/vekova-struktura (cit. 7. 11. 2023).

% Tabulky zpracoval na zdklad¢ statistickych twdaju zvetejnénych Ceskym statistickym tfadem,

Ministerstvem spravedlnosti a Kancelafi Veiejného ochrénce préav Mgr. Karel Lach, student

postgradudlniho studia na Prévnické fakulté Masarykovy univerzity v Brné, byvaly prévnik Ligy

lidskych prév a sou¢asny zaméstnanec Kanceldfe vefejného ochrance prav.

Srov.  https://mdac.org/sites/mdac.info/files/Czech Guardianship_and Human_Rights_in_the
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2000 | 2001 | 2002 | 2003 | 2004 | 200S | 2006 | 2007 | 2008 | 2009 | 2010 | 2011 | 2012 | 2013
1036 | 1236 | 1314 | 1312 | 1508 | 1594 | 1459 | 2139 | 2186 | 2298 | 2045 | 2171 | 2252 | 2273
203 | 220 | 254 | 281 | 314 | 312 | 357 | 472 | 628 | 770 | 816 | 860 | 938 | 1342

Jak jiz bylo uvedeno, po t¢innosti nového obéanského zdkoniku je mozné pouze
omezovani ve svépravnosti. Nize uvedené udaje doklddaji pomérné vysoky pocet
ptipadu, kdy soudy k omezeni ve svépravnosti prikrodily.

2014 | 2015 | 2016 | 2017 | 2018 | 2019 | 2020
2683 | 5577 | 4902 | 4104 | 4077 | 4104 | 3518

Také z vyro¢ni zpravy Kanceléfe vetejného ochrance pravza rok 2020 se zejména
podava, Ze omezeni ve svépravnosti je stile nejvice vyuzivanym opatienim. Nejcas-
téji se omezuje svépravnost v oblasti naklddani s majetkem. Az ve 40 % posuzova-
nych rozsudkd soudy ¢lovéka omezily ve viech (&i skoro ve vsech) oblastech pravni-
ho jedndni, ¢imz se rozhodnuti ve véci omezeni svépravnosti ptiblizila rozhodnutim
o zbaveni svépravnosti tak, jak tomu byvalo dle predchozi pravni upravy. Dile bylo
konstatovano, ze v Ceské republice je nyni asi 40 tisic lidi omezenych ve svépravnos-
ti a mnozi z nich nemaji blizkého ¢lovéka, ktery by jim alternativné mohl ,pomoci*
v rezimu podpurnych opatfeni.** Je tfeba dodat, Ze ve vyro¢ni zprivé Kanceléfe ve-
fejného ochrance pravzarok 2021 je fromulovan apel na vlidu, aby ptedlozila ndvrh
zakona, ktery by komplexné upravoval problematiku opatrovnictvi a podpurnych
opatfeni, v¢etné stanoveni ustfedniho organu odpovédného za tuto oblast.*® V nej-
novéjsi tiskové zpravé Kanceldfe vefejného ochrance prav je vyjéieno znepokojeni
nad po¢ty lidi omezenych ve svépravnosti.*®

V této souvislosti je tteba dodat, Ze za tzv. alternativy k omezeni ve svépravnosti
je v praxi mnohdy povazovano jmenovani opatrovnika bez omezeni svéprévnosti.

Aktudlni data se podavaji z nize uvedenych tabulek.’”

Czech%20Republic.pdf; https://cslavjustice.cz/InfoData/prehledy-statistickych-listuhtml (kéd SL: S-
SL-O) - “Pfehled o pravomocnyich rozhodnutich soudit v opatrovnickych vécech - poéet véci” (cit. 19.9.2021).
3 Vizhttps://www.ochrance.cz/aktualne/vyrocni_zprava_2020/vyrocni_zprava_2020.pdf (cit. 10. 8.2021).
% Viz https://www.ochrance.cz/dokument/zpravy_pro_poslaneckou_snemovnu_2021/vyrocni-zpra-
va-2021.pdf (cit 6. 11. 2023).
Viz https:/ /www.ochrance.cz/aktualne/tisice_lidi_se zdravotnim_postizenim_jsou_v_cesku_ome-
zeni_ve_svepravnosti_pritom_by mnohym_stacila_jen_podpora_shoduji_se_clenove poradni-
ho_organu_ombudsmana/ cit. 7. 11.2023).
Citovino dle https://www.ochrance.cz/aktualne/tisice_lidi_se_zdravotnim_postizenim_jsou_v_
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cesku_omezeni_ve_svepravnosti_pritom_by mnohym_stacila_jen_podpora_shoduji_se_cleno-
ve_poradniho_organu_ombudsmana/ (cit. 7. 11.2023).
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Lze tici, ze nova koncepce ochrany zranitelnych osob zakotvena do ob¢anského
zdkoniku ve vazbé na vyse uvedené mezindrodni zdvazky Ceské republiky zdsadné
odpovidd pottebdm zranitelnych lidi. Reforma v této oblasti jiz probéhla. V obecné
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roviné je véak mozné konstatovat, ze pravni ¥ad Ceské republiky poskytuje zranitel-
nym osobdm dustojnou ochranu. Jak jiz bylo naznac¢eno v tvodu, nové pravni upra-
va je oproti pfedchozi v mnoha aspektech progresivni, nebot zohledriuje specifika
kazdé zranitelné osoby.

V névaznosti na ptijeti nového obcanského zékoniku, tzv. doprovodné legisla-
tivy, zejména procesnich norem, a také zdravotnich piedpist byly zakotveny nové
koncepty, zejména “Podptrnd opatieni pti naruseni schopnosti zletilého pravné
jednat”. Ochrana zranitelnych osob byla promitnuta také do ¢asti rodinné préavo.
Nicméné, ve vazbé na vyse zminéné interpreta¢ni a aplika¢ni problémy s jednotli-
vymi ustanovenimi v oblasti ur¢ovéni a popirdni otcovstvi by tato oblast méla byt
podrobena dil¢i revizi. Obdobné by méla byt de lege ferenda piehodnocena “nepte-
nostitelnost”, resp. “neprodlouzitelnost” rodi¢ovské odpovédnosti rodi¢t k jejich jiz
zletilému ditéti, které trpi dusevni poruchou.

Mnoha ustanoveni chranici zranitelné osoby lze najit i v ¢asti vénované absolut-
nim majetkovym pravim, zejména jde-li o “poiizovaci nezpusobilost”. V ¢ésti véno-
vané zavazkam jsou s danou problematikou spojena piedev$im ustanoveni upravu-
jici darovani a deliktni zptisobilost zranitelnych osob.

Zvlastni zdkony, o kterych bylo v detailech pojednano vyse, chrni zranitelné
osoby ve specifickych situacich, kupt. v rdmci poskytovani zdravotnich sluzeb. Revi-
zi by si de lege ferenda nepochybné zaslouzila problematika umélého preruseni tého-
tenstvi Zen trpicich dusevni poruchou.

Také podle Vyboru OSN pro prava osob se zdravotnim postizenim neni sice
nové pravni tprava zcela v souladu s mezinirodnimi zivazky Ceské republiky, ale
jednozna¢né se jednd o velky posun na cesté k idedlni pravni upravé. Vyse bylo
poukdzdno na nékterd slabd mista, zejména ve vazbé na vyro¢ni zpravy Kancelate
vefejného ochrédnce prav a Ligy lidskych prav. Podnéty a doporuceni Kancelare
vefejného ochrdce prav ptispivaji k $ir§imu vyuzivani podpurnych opatteni v praxi
a k vétsi ochrané zranitelnych osob, zejména v domovech pro seniory a v domovech
se zvlastnim rezimem. Nicméné, ve vazbé na vyse uvedené statistické udaje je také
tieba kriticky uvést, Ze za tzv. alternativy k omezeni ve svépravnosti je v praxi mnoh-
dy povazovino pouze jmenovéni opatrovnika (bez omezeni svépravnosti). Casem
moznd dospéje rozhodovaci praxe k $ir$imu vyuzivani vS§ech podptrnych opatteni
— v nédvaznosti na rozsifeni povédomi o jejich benefitech pro zranitelné osoby mezi
odbornou, ale i laickou vefejnosti, zejména mezi pibuznymi zranitelnych osob, jeji-
mi osobami blizkymi. Ostatné, tim by mohlo byt také posilovdno pravo na dustojny
rodinny zivot téchto lidi.

117



OBMEDZENIA OSOBNE]J SLOBODY JEDNOTLIVCA
V SUKROMNOM PRAVE

Doc. JUDr. Lila Bronislava Pavelkova, PhD.

Fakulta prava, Paneurdpska vysoka skola, Bratislava

Abstrakt: Téma slobody (a teda aj osobnej slobody) je témou nielen pravnou, ale aj filozofickou. Tyka
sa samotnej podstaty vzniku a fungovania §tatu, resp. spolo¢nosti, nakolko sa tu dostévaji do konfliktu
jednak prava jednotlivcov navzéjom a jednak préva celku a jednotlivca. Osobitne to plati pre filozofic-
ky a prévny pojem sloboda, ktory je zakladnou esenciou mnohych tstavnych prav (sloboda a rovnost;
osobnd sloboda; sloboda vlastnit majetok; sloboda pohybu a pobytu; sloboda myslenia, svedomia a na-
bozenského vyznania a viery; sloboda prejavu; zhromazdovania atd.). Tento prispevok sa viak ststredi
len na tému osobnej slobody ako prévneho ekvivalentu autonémie volby miesta pobytu a pohybu, i to
nie v celom jej rozsahu. Je zaujimavé sledovat dovody, ktoré spolo¢nosti umoziiuju zasiahnut do osob-
nej slobody jednotlivca, osobitne pokial ide o zdsahy v rdmci civilného préva. Jeho primdrnym cielom
totiz nie je zdujem spolo¢nosti (celku), ale ochrana individudlnych zaujmov a tieto by nemali prevézit
nad jednym z najdolezitejsich ludskych prav, ktorym osobna sloboda bezosporu je.

Klucové slova: osobna sloboda, obmedzenie, pohyb, pobyt, tistavna starostlivost

1. Zasahy do osobnej slobody v civilnom prave

Slovenské pravo chréni osobnti slobodu prioritne Ustavou SR, ale samotné z4-

sahy do tohto zékladného ludského préva su potom konkretizované v zdkonoch

niz$ej pravnej sily. Zasiahnut osobe do jej prava na slobodny vyber miesta pobytu

a pohybu mozno len v zdkonom vymedzenych pripadoch' a tieto pripady nemozno
vykladom rozsirovat, a to dokonca ani pri ochrane déleZitych zdujmov spolo¢nosti.> Ne-
mozno ani polemizovat s tvrdenim, Ze osobna sloboda je jednym z najzdkladnejsich

ludskych prav, pretoze, ak $tit zasiahne jednotlivcovi do osobnej slobody, obmedzi

ho st¢asne na mnohych inych Iudskych pravach, ktoré mu fakticky zabréni riadne

vykonavat (napriklad do prava na stkromie; préva zhromazdovat sa alebo byt vole-

¢lanok 16: nedotknutelnost osoby a stkromia moze byt obmedzena len v pripadoch, ustanovenych
zdkonom

Rozsudok ESLP Ciulla c. Taliansko z 22. februdra 1989: Vjklad cldnku S ods. 1 Dohovoru musi byt
restriktivny, to znamend viac zuZujici ako rozsirujiici... rozsirujiici viklad dévodov pozbavenia osobnej slo-
body nie je pripustny ani tam, kde si to vyZaduje iicinny boj s organizovanym zlocinom. Moznost zbavenia
osobnej slobody len z preventivnych dévodov bez toho, aby sa viedlo trestné konanie o uz spdachanom trestnom
Cine je nepripustnd.
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ny). Slovensky pravny poriadok poznd viacero pripadov obmedzenia osobnej slo-
body, avsak vi¢sina z nich vyplyva z trestného prava (detencia, ochranna vychova,
zadrzanie, zatknutie, vizba, vykon trestu odiatia slobody). Civilné hmotné pravo
obsahuje jediné obmedzenie v zdkone o rodine, tykajice sa nariadenia vychovného
opatrenia, resp. niektorej formy nahradnej starostlivosti maloletému dietatu. Civilné
pravo procesné v8ak obsahuje dal$ie minimélne dve moznosti nariadenia obmedze-
nia osobnej slobody civilnym stdom, a to v suvislosti s vykonom statusovych prav
tyzickych osob. Ich hmotnopravny zdklad je vsak v predpisoch verejného prava, a to
najma vzdkone o zdravotnej starostlivosti, sluzbach suvisiacich s poskytovanim zdra-
votnej starostlivosti a 0 zmene a doplneni niektorych zékonov* a tyka sa deten¢ného
konania a (bohuzial) aj obmedzenia osobnej slobody osoby, o ktorej sposobilosti na
prévne ukony sa kond, na dobu maximalne 4 tyzdne za i¢elom zistenia skuto¢nosti,
dolezitych pre rozhodnutie. Pre iplnost treba do zoznamu potencidlnych obmedze-
ni v civilnom préve uviest aj procesny tkon sidu — moznost nariadit predvedenie
osoby na pojednavanie. Nejde sice o dlhodoby zdsah do osobnej slobody, no v kaz-
dom pripade straca fyzickd osoba po ur¢ita dobu moznost rozhodovat slobodne
o mieste svojho pobytu. Verejné pravo upravuje este jednu moznost obmedzenia
osobnej slobody, a to v zékone o pobyte cudzincov*.

Zaujimavou a velmi osoZnou in$pirdciou moéze byt ¢eska pravna uprava,
ktora s cielom posilnit ochranu priv nedobrovolne hospitalizovanych oséb,
obsahuje v § 104 — 110 ,ramcova“ dpravu zisahov do priva na osobnu slo-
bodu v civilnom prave, a to zejména v souladu s pozadavky ESLP a ustanovenim
&. S EULP, pticemz diiraz je v proni tadé kladen zejména na pozadavek ptiméfenos-
ti a mozZnosti ptistoupit k mirnejsim opatienim jako jsou napf. zajisténi pecovatelské
sluzby, socidlni sluzby ve zdravotnickych zatizenich, ptipadné zajisténi péce rodinou ve
spojeni s ambulanti pé¢i’ Pravna uprava v OZ a v zékone o zdravotnych sluzbéch sa
viac menej prekryva, podobne OZ riesi aj niektoré otazky procesného prava®, na-
priklad hmotnoprévne aspekty osoby podptrce (u nas dévernika’) umiestneného,
resp. jeho zmocnénce (u nds zastupcu®) v konani o pripustnosti prevzatia a drzania
v zdravotnickom zariadeni. V OZ je napriklad tiez uvedeny taxativny vypocet osob,
ktorym musi byt na ziadost umiestneného umoznené hovorit s umiestnenym bez
pritomnosti tretich osob. Tiez je tam zakotvené pravo umiestneného na nezavislé

> zdk. ¢ 576/2004 Z. z.

* z8k. & 404/2011 Z. z.

S SVESTKA, J. akol. Obéansky zakonnik : komentét. Vyd. 1. Praha: Wolter Kluwer, 2014, s. 402 — 404
zdkon o zvlatnich fizenich soudnich

7 §259 CMP

8 §258CMP
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preskimanie jeho zdravotného stavu, zdravotnej dokumentécie alebo preskima-
nie vyjadrenia o$etrujiceho lekdra o neschopnosti usudku a prejavenia zelania. Ide
o vyborny institut, ktory slovenské pravo nepozna. Jeho vyznam je o to vacsi, ze
v pripade, ak bolo toto pravo uplatnené pred vydanim rozhodnutia sudu o pripust-
nosti prevzatia, potom sid musi pri rozhodovani vysledky nezavislého preskumania
brat do tvahy. Dalsiu velmi délezitti ochranu poskytuje ¢esky OZ umiestnenému
v prave odmietnut urcity zékrok alebo lie¢ebny vykon, hoci by std rozhodol o pri-
pustnosti drzania v zdravotnickom zariadeni. Dochddza tam k déslednému rozli-
$ovaniu dvoch uplne rozdielnych zdsahov do ludskych préav — jeden je obmedzenie
osobnej slobody, ktoré sa v pripade kladného rozhodnutia sudu stane zdkonnym,
a druhy je zdsah do prava ¢loveka na telesnu a dusevnu integritu, ktord s obmedze-
nim osobnej slobody vobec nestvisi. Casto sa to v slovenskej praxi vysvetluje rozsi-
rujico — ak sud dal sthlas s nedobrovolnou hospitaliziciou, tak v podstate netreba
informované sthlasy na lie¢ebné ukony a zdsahy. Pritom tato otdzku riesil ustavny
sud uz v roku 1993: Pri tistavnej zdravotnickej starostlivosti bez siihlasu nejde o neob-
medzené poskytovanie zdravotnickej starostlivosti, ani ked zdravotnicky pracovnik alebo
zdravotnicki pracovnici zistia medicinske dovody pre poskytnutie istavnej zdravotnickej
starostlivosti.. Utelom urcenia pravnych podmienok, za ktorjch sa dovoluje poskytovanie
psychiatrickej starostlivosti bez sithlasu chorého nie je zmarenie lie¢by 0s6b postihnutych
dusevnou poruchou alebo chorobou, ale vytvorenie pravnych zdruk ochrany takych oséb
pred neopodstatnenou alebo nendleZitou zdravotnickou starostlivostou.” Ignorécia alebo
neznalost tychto stanovisk predstavuje obrovsky problém z hladiska ochrany lud-
skych prav. Aj podla ndzoru Vyboru CPT" suhlas s hospitalizciou nesubsumuje
suhlas s lie¢bou a vybor deklaruje, Ze je potrebné, aby sa k lie¢be pacienti vyjadrili
oddelene. Na Slovensku de facto neexistuje zdkonom stanoveny proces, v ktorom by siid
schvaloval liecbu u nedobrovolne hospitalizovanych pacientov. ESLP" pritom v pripade
niitenej liecby pozaduje, aby sa mal pacient voci navrhovanej liecbe moznost odvolat sa
a aby jeho prdva strdzil nezdvisly sid.”?

Ak teda zhrnieme mozné obmedzenia, upravené civilnym prévom alebo nariade-
né civilnym sudom, potom ramec rozsahu tohto prispevku bude zahfnat:

®  LUSS79/93
' Rada Eurdpy: Sprava pre vlddu Slovenskej republiky o navsteve Slovenskej republiky, ktort uskuto¢nil
Eur6psky vybor na zabrénenie muéeniu a neludskému ¢i ponizujiicemu zaobchddzaniu alebo trestaniu
(CPT) v diioch 19. az 28. marca 2018 [online]. [citované 17. 9. 2023]. Dostupné z: https://rm.coe.
int/168094{d72.

' Xv. Finland (Staznost & 34806/04)., rozsudok z 3. jila 2012.

IZAKOVA, L. a kol. Nedobrovoln4 hospitalizicia na Slovensku v eurépskom kontexte. In Ceskd a slo-

venskd psychiatrie. 2020, & 116 (2), s. 74
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« obmedzenia osobnej slobody maloletych podla zdkona o rodine,

+ deten¢né konanie (konanie o pripustnosti prevzatia alebo aj drzania osoby
v zdravotnickom zariadeni bez jej suhlasu),

« obmedzenie osobnej slobody v konani o spdsobilosti na pravne tkony za tce-
lom zistenia skuto¢nosti, potrebnych pre rozhodnutie,

« predvedenie ako procesny ukon sudu.

2. Slovenska pravna tprava a jej kolizie

Samozrejme, ze zdklad ochrany prava na osobnt slobodu sa nachidza v Ustave
SR. Okrem tstavy v8ak chrédnia osobnu slobodu aj mnohé medzindrodné dohovory
ludskopravneho charakteru, napriklad V8eobecnd deklardcia ludskych prév; Listina
zdkladnych prav a slobdd, Medzindrodny pakt o ob¢ianskych a politickych pravach;
Eurépsky dohovor o ochrane ludskych prav a zakladnych slobéd atd.). Je zaujimavé
porovndvat rozsah ochrany, uvedeny v jednotlivych pramerioch, ktory nie je v kon-
krétnostiach vobec totozny. V praxi tito skuto¢nost sposobuje aplika¢né problémy.
V trestnom prave este viac ako v civilnom'. Problémy sposobuje uz celkové rézno-
rodost ustavnych zékonov, pricom nie je zrejmé, aké su ich vzdjomné vztahy. Ako
uvadza Drgonec'* neiistavny moze byt aj distavny zdkon priamo novelizujiici tistavu, ¢o
je samo osebe desivé. Ustavny sid uz opakovane rozhodoval o vzdjomnom vztahu
ustavy a ustavnych zékonov's. A viackrét vyhlasil niektoré ustavné zakony za nesu-
ladné s ustavou'. Podobne ndro¢né je rozliovat medzi ochranou podla vnuatrostat-
neho préva (Ustava SR) a podla medzinarodnych prameriov. Samotné medzindrod-
né dohovory o ochrane Iudskych prév a zdkladnych slobdd dnes predstavuju jeden
neprehladny, roztriesteny celok, pozostdvajiici z desiatok instrumentov a prameriov, ktoré
nepdsobia vZdy harmonicky a synergicky."”” Podobne chaoticky pésobi aj pravny sys-
tém ochrany tychto Iudskych prav.

Pokial ide o oblast civilného préva, mozno v tejto suvislosti nématkovo spome-

Podla Listiny sid musi zadrzanu alebo zatknutt osobu vypocut a rozhodnut o jej vzati do vizby alebo

prepusteni na slobodu do 24 hodin (¢l. 8 ods. 3 a 4) a podla ustavy do 48 hodin, resp. 72 hodin od

prevzatia (¢l. 17 ods. 32 4).

¥ DRGONEC, J. Netstavnost tstavnych zékonov v podmienkach Slovenskej republiky. In: Prdvnik.
2015, roé. 154, & 8, 5. 637 — 661

15 napr. PL. US 21/2014, alebo PL. US 15/1998, PL. US 17/2008

16 napriklad nélez PL. US 21/2014-96230.1.2019

SOMOROVSKA, L. Ustavna tiprava zakladnych prav a slobod a jej perspektivy. Ustavny systém Slo-

venskej republiky (doterajsi vyvoj, aktualny stav, perspektivy). Kosice : UPJS, 2009, s. 146
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nut rozpor medzi dstavou a Listinou zdkladnych prév a slob6d'®. Slovenska repub-
lika zvolila pri integracii Listiny do ndsho pravneho poriadku osobitny postup, ked
sice prevzala text Listiny do ustavy (lenze nie doslovne) a zaroven recipovala ustav-
né zakony, prijaté parlamentom Ceskoslovenskej republiky, ak neodporujt ustave
(¢l. 152. ods. 1). Tak sa stalo, ze popri sebe platia velmi podobné ustanovenia, tyka-
jice sa osobnej slobody, uvedené v ustave i v Listine. Treba uviest, Ze ustanovenia
st si velmi podobné, av8ak nie su identické. Napriklad ustava v ¢lanku 17 ods. 6
zakotvila, Ze o umiestneni a naslednom zadrzani osoby v zdravotnickom zariadeni
bez jej suhlasu musi stid rozhodnut najneskor vlehote S dni od zadrzania. Listina za
rovnakym téelom stanovuje lehotu 7 dni', zdroven viak (nastastie) vo svojich usta-
noveniach (&l. 3 ods. 1) umoznila Ustavim CR a SR upravit rozsah ludskych prav
Sir$ie — nad rdmec jej upravy, ¢o v tomto pripade mozno povazovat za dodrzané (sud
rozhodne v kratiej a teda pre ludskd bytost priaznivejsej lehote). Obidva pramene
ukladajt zdravotnickemu zariadeniu notifika¢nu povinnost do 24 hodin od prevza-
tia, ¢o reflektuje aj CMP vo svojom ustanoveni § 253.

K problematike rozporov, obsiahnutych v jednotlivych pramenoch sa — v kontex-
te viacndsobnych garancii prava na osobnu slobodu — uz opakovanie vyjadroval aj
ustavny sud, ked'trval na tom, Ze zdkladné prdva a slobody podla iistavy treba vykladat
a uplatiiovat v zmysle a v duchu medzindrodnych zmliv o ludskych pravach a zdkladnych
sloboddch® a do rdmca tistavnych zdruk prdva na osobnii slobodu treba zahrniit aj zdruky
poskytované ¢l. S Dohovoru, ako ich vykladd a uplatriuje Eurépsky siid pre ludské prdva vo
svojej judikatiire’'. Tento vyklad ustavného stdu sice vobec nedéva odpoved'na otazky,
ktoré prévnu verejnost prakticky trapia, ale aspori potvrdil, Ze garancie ludskych prav
a zdkladnych slobod poskytuju viaceré druhy prameriov a vetky st rovnako dolezité.

Z uvedeného vykladu tstavného sudu mozno vyvodit ur¢ita preferenciu Eur6p-
skeho dohovoru o ochrane ludskych prav a zakladnych slob6d ako pramena ochrany
ludskych prav, a to menovite jeho ¢lianku S ods. 1, ktory stanovuje podmienky na to,
aby obmedzenie osobnej slobody bolo mozné povazovat za zékonné. V tomto ¢lan-
ku ide o skuto¢nu podstatu ochrany pred neoprévnenym zdsahom do préva na osob-
nu slobodu a vyzaduje sa, aby sa k takémuto zdsahu pristapilo len vtedy, ak ide o:

1. vynimo¢nd situdciu,
2. zasah je objektivne zd6vodnitelny,

publikovand v dstavnom zdkone ¢. 23/1991 Zb.

&l. 8 ods. (6) Zdkon ustanovi, v ktoryich pripadoch mozno osobu prevziat alebo drzat v tistavnej zdravotnic-
kej starostlivosti bez jej siihlasu. Také opatrenie musi byt do 24 hodin ozndmené siidu, ktory o tomto umiest-
neni rozhodne do 7 dni.

2 PL.US 1/93,PL.US 15/98

2 1L US 55/98, 111 US 7/00
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3. jeho trvanie bude obmedzené len po nevyhnutni dobu a

4. rozhodnutie o tomto zdsahu je preskimatelné.

V dal$om uz dohovor priamo odkazuje na vnitrostitne pravo a upravuje povin-
nost dodrziavat hmotné aj procesné pravne normy a upravuje tiez povinnost, aby
kazdé pozbavenie osobnej slobody bolo zaroven v sulade s uc¢elom ¢l. S Dohovoru,
ktorym je ochrana jednotlivca pred svojvélou®. To znamend, ze doslovny vyklad
¢lénku 5 Dohovoru mé byt minimalnym $tandardom, av$ak dohovor trva na “rozsi-
rujicom vyklade” v prospech ochrany ludskych prav.

V danom ¢ldnku dohovoru je zakotvené vSeobecné Iudské pravo na slobodu
a osobnil bezpe¢nost. St v nom vymenované pripady, ked' $tit moze zasiahnut do
prava na osobnu slobodu, a to pomerne podrobne:

a) zakonné uviznenie po odsudeni prislusnym sudom;

b) zékonné zatknutie alebo iné pozbavenie slobody osoby preto, Ze sa nepodrobila
rozhodnutiu vydanému sutdom podla zékona, alebo preto, aby sa zaru¢ilo splne-
nie povinnosti ustanovenej zdkonom;

c) zakonné zatknutie alebo iné pozbavenie slobody osoby za t¢elom predvedenia
pred prislusny sudny orgin pre dévodné podozrenie zo spichania trestného
¢inu, alebo ak st opravnené dovody domnievat sa, ze je potrebné zabrénit jej
v spachani trestného ¢inu alebo v uteku po jeho spachani;

d) iné pozbavenie slobody maloletého na zdklade zakonného rozhodnutia na téely
vychovného dohladu alebo jeho zdkonné pozbavenie slobody na ticely jeho pred-
vedenia pred prislu$ny organ

e) zakonné drzanie 0sob, aby sa zabrénilo $ireniu nakazlivej choroby, alebo dusevne
chorych 0s06b, alkoholikov, narkomanov alebo tuldkov;

f) zdkonné zatknutie alebo iné pozbavenie slobody osoby, aby sa zabrénilo jej nepo-
volenému vstupu na tizemie, alebo osoby, proti ktorej prebieha konanie o vyhos-
tenie alebo vydanie.

Tento vypocet chipe dohovor ako taxativny. Avsak uz volnym okom mozno po-
strehnut, ze Gstava podobny taxativny vypocet neposkytuje a vo svojich siedmich
odsekoch ¢lanku 17 len demonstrativne uvidza rdmec Gstavnopravnej ochrany pri
niektorych zékonnych obmedzeniach osobnej slobody (pri zadrzani, zatknuti, véz-
be alebo pri prevzati, resp. drzani v zdravotnickom zariadeni bez sthlasu osoby).
V ostatnom odkazuje na zékony. Problémom je napriklad skuto¢nost, ze ¢ldnok
17 ods. 6 tstavy sa vyslovne nevztahuje na obmedzenie osobnej slobody dusevne
chorych os6b. Tu potom nadobtdaji osobitny vyznam uz spomenuté rozhodnutia

> Napr. Bozano v. Francuzsko, ¢ 9990/82, rozsudok ESLP z 18. 12. 1986, bod 54; Stanev v. Bulharsko,
¢.36760/06, rozsudok Velkej komory ESLP zo 17. 1. 2012, bod 143
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ustavného sudu®, ktoré pre ucely ochrany prava na osobnu slobodu odkazuju nielen
na ustavnopravnu ochranu, ale aj na znenie medzindrodnych dohovorov, aby tak
zarudili ¢o najsir$iu moznu garanciu re$pektovania ludskych prav. Logicky mozno
teda rdmec pripadov, ked je pripustné osobu pozbavit osobnej slobody, obsiahnuty
v ¢lénku S dohovoru, povazovat za zavizny aj pre slovensky pravny poriadok. V sys-
téme ochrany zdkladnych prdv je ¢l. S ods. 1 pism. e) dohovoru v podstate tym istym,
¢im je zdruka osobnej slobody podla ¢l. 17 ods. 6 tistavy, podla ktorého zdkon ustanovi,
v ktoryich pripadoch mozno prevziat osobu do tistavnej zdravotnickej starostlivosti alebo
ju v nej drzat bez jej sihlasu®. S ohladom na uvedené moino dospiet k ziveru,
ze pozbavit niekoho osobnej slobody je pripustné len v pripadoch, s ktorymi
pocita ¢lanok S dohovoru a s tymto taxativnym vypoctom by mali byt v sulade
aj nase pravne predpisy niz$ej pravnej sily, na ktoré odkazuje tstava. Bohuzial
to tak nie je.

Uvedené pozitivne vymedzenie dovodov obmedzenia osobnej slobody doplia
negativne vymedzenie... (kedy a za akyjch podmienok nemoze byt clovek pozbaveny
osobnej slobody) v éldnku 1 Dodatkového protokolu ¢. 4 k Eurdpskemu dohovoru, ktory
je zdvizny aj pre Slovenskii republiku®. Dodatkovy protokol garantuje slobodu pohy-
bu a pobytu kazdému, kto sa pravoplatne zdrziava na tzemi $titu a zvlast dolezité
je, ze v odseku 3 ¢lanku 2 je uvedené, len za akych podmienok méze $tat do tychto
ludskych prav zasiahnut. St v zésade dve a musia byt splnené kumulativne. Prva je,
ze s takymto obmedzenim pocita zakon a druhd, Ze takéto obmedzenie je nevyhnut-
né v demokratickej spolo¢nosti z niektorého tam taxativne vymenovaného dévodu.
Ide o tieto dovody: ndrodna bezpetnost, verejnd bezpe¢nost, udrzanie verejného
poriadku, predchddzanie zloc¢innosti, ochrana zdravia alebo moralky, ochrana prav
a slobod inych. Aj tu mozno konstatovat, ze niektoré ustanovenia slovenskych
pravnych predpisov, umoziujice obmedzenie osobnej slobody v civilnom
prave, su vrozpore s tymto dodatkovym protokolom.

Pre niektoré osobitné skupiny osob existuju aj dal$ie medzindrodné pramene,
ktoré obsahuju este dalsiu — $pecidlnu ochranu ich préav. Tu je dolezité spomendut na-
priklad Dohovor o pravach 0s6b so zdravotnym postihnutim?9, ktorého zdkladnou
ulohou je ochrana a zabezpecenie vsetkych Iudskych prév a zakladnych slobod pre
osoby so zdravotnym postihnutim. Osobnd sloboda sa chrani podla jeho ¢ldnku 14
a stvisi s nedobrovolnou hospitaliziciou. Dalgim prameriom je Dohovor o ludskych

»  vid'poznamka 12 a poznamka 13

% IIL.US 199/2020-51 2 9.3.2021

% SVAK, J. Ochrana ludskych prav (z pohladu judikattry a doktriny $trasburskych orgdnov ochrany
prav). IL roziirené vydanie. Bratislava : EUROKODEX, 2006, s. 257 - 258

ozndmeny pod ¢islom 317/2010 Z. z.
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pravach a biomedicine”, najmi v ¢asti, kde umoznuje podrobit osobu s tazkou du-
$evnou poruchou zékroku bez jej suhlasu, ak je takyto zdkrok uskuto¢neny v savis-
losti s liecbou dusevnej poruchy a bez takéhoto zikroku by pravdepodobne doslo
k poskodeniu zdravia. Netreba opominat ani eurépske pramene prava, ako napri-
klad Odportéanie Vyboru ministrov & R (83) 2 ¢lenskym $tétom o pravnej ochrane
0s6b trpiacich dusevnou poruchou umiestnenych ako nedobrovolni pacienti*®.

3. Problémy suvisiace s deten¢nym konanim

Hmotnoprédvne dévody na obmedzenie osobnej slobody nedobrovolnou hospi-
talizéciou ustanovuje § 6 ods. 9 pism. d) zakona o zdravotnej starostlivosti, sluzbéch
stvisiacich s poskytovanim zdravotnej starostlivosti a 0 zmene a doplneni niekto-
rych zdkonov*, podla ktorého sa informovany sthlas nevyzaduje v $tyroch pripa-
doch. V dvoch z nich je mozné hladat hmotnopravny podklad pre deten¢né konanie
podla CMP:

b) ochranné liecenie ulozené stidom, detencia ulozena stdom a poskytovanie
zdravotnej starostlivosti na zdklade rozhodnutia sudu podla osobitného predpisu.
Tu v8ak treba restriktivne trvat na tom, Ze vyrok rozsudku sudu musi ur¢ovat po-
vinnost podrobit sa lie¢eniu alebo poskytnutiu zdravotnej starostlivosti, ¢o nie je
totozné s vyrokom uznesenia o pripustnosti prevzatia a drzania v zdravotnickom
zariadeni. Sid v fiom totiz nerozhoduje o lie¢be, len o hospitalizécii (obmedzeni
osobnej slobody).

d) ambulantna starostlivost alebo tstavna starostlivost, ak ide o osobu, ktora
v dosledku dusevnej choroby alebo s priznakmi dusevnej poruchy ohrozuje seba
alebo svoje okolie, alebo ak hrozi vdzne zhorsenie jej zdravotného stavu.

Z hladiska dohovoru mozno tento druh obmedzenia osobnej slobody odévodnit
pismenom e), ktoré umoznuje zdkonné drzanie 0s6b, aby sa zabrdnilo $ireniu ndkazli-
vej choroby, alebo dusevne chorych oséb. Dohovor nespecifikuje za akych podmienok
mozno dusevne chorti osobu obmedzit na osobnej slobode, ur¢ité pravidld vsak
mozno ndjst v inych pramenoch. Prvou moznostou je Odporuacanie Vyboru minis-

27

oznameny pod ¢islom 40/2000 Z. z.
% Recommendation No R (83) 2 of the Committee of Ministers to member states concerning the legal
protection of persons suffering from mental disorder placed as involuntary patients [online]. Zdroj:
https://wwwjustice.gov.sk/agenda-ministerstva/medzinarodne-pravo/ochrana-pred-mucenim-a-ne-
ludskym-ci-ponizujucim-zaobchadzanim-alebo-trestanim-vybor-cpt/ [citované 17. 9. 2023]

2 zdkon & 576/2004 Z. z.
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trov Rady Eur6py®’, ktory ako kumulativne kritérid nedobrovolnej hospitalizicie

uvidza:

a. osoba ma dusevnu poruchu,

b. stav osoby predstavuje vyznamné riziko vazneho poskodenia jej zdravia alebo
inych osob,

c. umiestnenie zahfna terapeuticky tcel,

d. Ziadne menej obmedzujuce prostriedky poskytovania nie je mozné pouzit,

e. bolo zohladnené stanovisko dotknutej osoby.

Druhym prameriom by mohlo byt rozhodnutie ESI'P, ktoré do pravneho sveta
uviedlo tzv. Winterwerpove kritéria®', ktoré tiez vyZaduju, aby osoba mala skuto¢nu
dusevnu poruchu; tito dusevnd porucha musi byt takého druhu alebo stupna, ktory
opréviiuje na povinné pozbavenie slobody; dusevna porucha musi v ¢ase rozhodo-
vania o obmedzeni osobnej slobody pretrvavat; obmedzenie nesmie byt svojvolné —
musi sa stat na zdklade zédkona; musia byt dodrzané hmotnoprévne aj procesné pra-
vidla; obmedzenie osobnej slobody musi trvat len nevyhnutnt dobu, umiestneny
md pravo byt informovany, vyjadrit sa, predlozit dokazy a poslednou poziadavkou
je, Ze 0 obmedzeni musi rozhodnut sud. Slovensky tstavny sad aplikuje Winterwer-
pove kritérid**.

V prvom rade je ako problém potrebné spomenut rozpor medzi znenim zdkona
o zdravotnej starostlivosti a vykladom, ktory poskytol ustavny sid vo svojom roz-
hodnuti®, ked zékon umoznuje ,nedobrovolnu“ hospitaliziciu (bez informované-
ho sthlasu) aj v pripade, ak osoba ohrozuje seba (nielen inych). Ustavny sud vak
uviedol: Pravnym zdkladom tohto vztahu mediciny a prdva sii tistavné prdva priznané
¢ankom 17 ods. 6 a lankom 40 Ustavy Slovenskej republiky. Cl. 40 nie je nadriadeny
&. 17 ods. 6 Ustavy SR. Z toho dévodu od neho nemozno odvijat zdver o potrebe chrdnit
zdravie chorého aj proti jeho véli... Len vtedy, ked spolocny zdujem prevdzi nad zdujmami
chorého, Ustava SR a v sivislosti s jej ustanoveniami zdkon o starostlivosti o zdravie ludu
a Obciansky siidny poriadok dovoluje obmedzit osobnii slobodu chorého bez jeho siihlasu
¢ dokonca, proti jeho vyslovne prejavenému nestihlasu.. Clovek md prdvo byt zdravy, nie
povinnost byt zdravy. Obmedzenia, ktoré sa ukladajii v pripade niektoryich, napr. infek¢-

Odportéanie VyboruministrovRec(2004) 10&lenskym3titomoochraneludskychprévaddstojnostiosdb
s dusevnou poruchou Recommendation Rec (2004) 10 of the Committee of Ministers to member sta-
tes concerning the protection of the human rights and dignity of persons with mental disorder. [online]
Zdroj:  https://www.justice.gov.sk/agenda-ministerstva/medzinarodne-pravo/ochrana-pred-muce-
nim-a-neludskym-ci-ponizujucim-zaobchadzanim-alebo-trestanim-vybor-cpt/ [citované 17. 9. 2023]
' rozsudok ESLP z 24.10.1979 Winterwerp proti Holandsku

% napr. 111 US 199/2020-51

3 1.US79/93
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nych ochoreni, sa vykondvajii aj v zdujme ochrany spolocnosti, a nie vylucne v zdujme
ochrany zdravia chorého.” Asi nikoho neprekvapi, ze sudy tplne bezne (napriek to-
muto 30 rokov starému rozhodnutiu US SR) vydévajt rozhodnutia o pripustnos-
ti prevzatia a drzania v zdravotnickom zariadeni aj vtedy, ak osoba ohrozuje (len)
seba... Napriklad Krajsky sad v Nitre** potvrdil ako odvolaci sud rozhodnutie sudu
1. in$tancie o pripustnosti prevzatia do istavu zdravotnickej starostlivosti, pretoze...
klinicky stav p. Y bol taky, Ze bola redlna obava, Ze méze ohrozit svoj Zivot a zdravie
(hrozilo poskodenie zdravia pri nedolieteni a nutnost dodiagnostikovania zdravotného
stavu)... Jeho hospitalizdcia bola spésobom ochrany pred jeho viastnym spravanim sa.
Podobne rozhodol Okresny std Bratislava II uznesenim®, ze prevzatie umiestnenej
do zdravotnickeho zariadenia bolo pripustné... dospel k zdveru, Ze bez dalSej hospitalizd-
cie a adekvdtnej liecby by hrozilo zhorsenie zdravotného stavu umiestnenej, ktord moéze
pod vplyvom svojho ochorenia ohrozovat predovsetkym svoj Zivot a zdravie, ako i svoje
okolie... Je zjavné, ze by bolo vhodné sa legislativne vysporiadat s otizkou, ¢i
skutoc¢ne staci, aby osoba svojim spravanim ohrozovala seba, alebo to na ob-
medzenie osobnej slobody nesta¢i a vyzaduje sa ochrana spolo¢nosti. A zaro-
ven sa ponuka otizka, kde je hranica zdujmu spoloc¢nosti? Zahrna aj indivi-
duidlny zaujem napriklad spoluzijucich 0sob? Ich pokoj alebo bezpeénost?
Dalsim problémom aplika¢nej praxe je nejednotnost v zivere, kto md viest vy-
sluch umiestneného, resp. kto ho ma vzhliadnut. Z judikatary ESLP*¢ vyplyva,
ze sudcovia, ktori rozhodujt o zévaznych veciach zasahujucich do sukromného
zivota ¢loveka (akymi s konania v niektorych statusovych veciach fyzickych
0s6b), by v zdsade mali mat osobny kontakt s tymto ¢lovekom. Casto viak v praxi
posielaju za seba vyssich sudnych uradnikov, ¢o je niektorymi sadmi hodnotené
ako véine porusenie prava umiestneného?” a niektorymi menej*. Napriek tomu,
ze existuje odovodneny zdver NS SR, Ze tak vysluch, ako aj vzhliadnutie umiest-
neného by mal urobit sudca, vo velkom mnozstve zverejnenych pripadov tento
tikon realizoval VSU. Povinnostou siidu pri rozhodovani o osobnej slobode cloveka
je vychddzat zo subjektivneho hladiska, ktoré znamend, Ze siid primdrne nevychddza
z diagnozy osoby, o ktorej sa rozhoduje, ale ako sa navonok prejavuje jej schopnost ob-

* 9CoP/31/2021

35 59Pu/4/2017-10z 20. marca 2017

3 XaY p. Chorvitsku, staznost & 5193/09; Sykora p. Ceskej republike, staznost & 23419/07

% napr. NS SR2Cdo/31/2018 z 31. juila 2018 alebo Krajsky sud v Nitre 9CoP/20/2019-52 z 30.4.2019

3% napr. Nalez US SRIIL US 199/2020-51: napriek uvedenému viak nemozno dospiet k zdveru, ze je dévodné
upustit od poziadavky spocivajiicej v tom, aby prvotny vysluch osoby prevzatej do zdravotnickeho zariade-
nia vykonal osobne sudca... Vo vztahu k poruseniu vistavnych prdv stazovatelky sii v tejto suvislosti omnoho
podstatnejsie tie ndmietky, ktoré smerujii k tomu, aky bol vlastne dévod vyslovenia pripustnosti prevzatia do
zdravotnickeho zariadenia.
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starat si svoje veci, zaclenit sa do bezného Zivota, reagovat na bezné impulzy.®® A toto
je prave cielom institutu vypocutia alebo vzhliadnutia umiestneného. Je totiz vzdy
nevyhnutné, aby si sudca sim, na zdklade priameho kontaktu s umiestnenou oso-
bou zistil, ¢i je moznost poudit ju o jej pravach, zistit jej nézor, vypocut ju, ale na-
priklad tiez zhodnotit jej schopnost pochopit zmysel konania alebo obsah uzne-
senia sudu o pripustnosti prevzatia do stavu po tom, ¢o jej budu dorucované.
Toto musi bezvynimoc¢ne platit pri kazdom prvom rozhodovani o nedobrovolnej
hospitalizécii. Neskor — ak sud rozhoduje o pripustnosti alebo predizeni drzania
v zdravotnickom zariadeni — a nedoslo k zlep$eniu zdravotného stavu, moéze oso-
bu vzhliadnut aj VSU. Av$ak v ziadnom pripade to nejde pri prvom prevzati. Ak by
sa to stalo, potom by sudca rozhodoval o osude ¢loveka ,0d stola® bez osobného
kontaktu s nim a len na zdklade informdcii obsiahnutych v spise. To je pri tak vaz-
nom zésahu do ludskych prav vylucené.

Dalsou nestiladnou pravnou tipravou je pravna dprava lehdt v detenénom ko-
nani. Ako uz bolo spominané, medzindrodné pramene trvaju na podmienke ne-
vyhnutnosti pri obmedzeni osobnej slobody. Nikdy by takéto obmedzenie bez
sthlasu fyzickej osoby nemalo trvat dlhsie, ako je nevyhnutne potrebné. Civilny
mimosporovy poriadok tito podmienku vobec nereflektuje, ked ur¢uje len ,pev-
né“lehoty — do kedy md sid rozhodnit, na ako dlho mozno drzanie nariadit apod.
Oznamenie o prevzati osoby bez jej sthlasu musi zdravotnicke zariadenie urobit
do 24 hodin od prevzatia. Ndsledne musi sid rozhodnut o pripustnosti prevzatia,
a to tak, aby od prevzatia do rozhodnutia neuplynulo viac ako S dni. Proti roz-
hodnutiu je pripustné odvolanie, avSak lehoty na jeho vybavenie nie st urcené.
Ak teda odvolanie bude podané, bude potrebné urobit vetky ikony odvolacieho
konania na 1. in$tancii a potom na 2. in$tancii a samotné odvolacie konanie moze
trvat mesiace. A zvycajne aj trva. Pocas tej doby je umiestneny stale drzany v zdra-
votnickom zariadeni, medikovany podla voéle lekdrov a sid nema ziadnu povin-
nost (okrem pozitivnej povinnosti vyplyvajicej z dohovoru) kontrolovat aktualny
stav umiestneného a nevyhnutnost jeho obmedzenia. O dal$i osud umiestneného
sa za¢ne sud zaujimat az po pravoplatnosti rozhodnutia o pripustnosti prevzatia,
ked za¢ne druhu fizu - rozhodovanie o pripustnosti drzania. Neexistuju vobec
ziadne zaruky, Ze obmedzenie osobnej slobody bude trvat roky, hoci vobec nebu-
de nevyhnutné.

¥ tamtiez
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4. Problémy suvisiace s uloZzenim povinnosti podrobit sa hospitalizacii
za icelom vysetrenia zdravotného stavu

Este va¢$im problémom v nagom prédvnom poriadku je ustanovenie § 245 CMP,
ktoré umoziiuje civilnému sidu na névrh znalca nariadit osobe, o ktorej spdsobilos-
ti sa kond, aby bola najviac na $tyri tyzdne umiestnend v zdravotnickom zariadeni
ustavnej zdravotnej starostlivosti, ak je to nevyhnutne potrebné na vysetrenie jej
zdravotného stavu. Ako sme uz opakovane uvddzali, pri stanovovani hranic ochrany
osobnej slobody stavaju stidy na roveni ¢lanok 17 Ustavy SR a ¢&l. 5 dohovoru. Vy-
chédza sa z toho, Ze po tstavnych zmendach, uskuto¢nenych v roku 2001* zarucuje
ustava plnohodnotné uplatriovanie a ochranu aj pravam a sloboddm vyplyvajtcim
z medzindrodnych zmluv o ludskych pravach a zédkladnych slobodéch, ktoré Sloven-
skd republika ratifikovala a ktoré boli vyhlisené spésobom ustanovenym zdkonom.
Dohovor tstavu dopliia tam, kde je jeho tprava $irsia. Drgonec tito tedriu 0do-
vodnil tym, Ze... iistavny text zaostdva v tiprave niektoryich zdkladnych prdv a slobéd za
rozsahom a obsahom ochrany, ktord sa prizndva v tistavdch $tdtov, ktoré medzindrodny
Standard pouZili ako zdklad, na ktorom vybudovali zloZitejsi model zdkladnych prdv
a slobéd, ktoré rozvinuli poda viastnych predstdv a potrieb“*'. Aj Gstavny sud uplatiiuje
rovnocenne oba pramene a navzajom ich kombinuje. Zdkonné prdvo v tejto sivislos-
ti stanovuje, Ze bez siihlasu mozno do zdravotnickeho zariadenia prevziat osobu, ktord
v dosledku dusevnej choroby alebo s priznakmi dusevnej poruchy ohrozuje seba alebo
svoje okolie. Podmienky takéhoto prevzatia vobec nevyplyjvajii z textu ¢l. 17 ods. 6 tistavy.
Na rozdiel od tistavy viak ¢l. S ods. 1 pism. f) dohovoru stanovuje moznost obmedzenia
osobnej slobody dusevne chorych oséb...*?

Uz bolo uvedeng, ze Ustava SR sa vo svojom ¢lanku 17 venuje prevazne obme-
dzeniu osobnej slobody v trestnom konani. Moznosti ,civilného® préva st zhrnuté
do odseku 6 uvedeného ¢lanku a v zdsade ide len o odkaz na zdkon, ktory stano-
vi, kedy mozno niekoho prevziat do ustavnej zdravotnickej starostlivosti alebo ho
v ustave drzat bez informovaného suhlasu. Treba objektivne priznat, ze je to velmi
slaby ramec ochrany tak dolezitého ludského prava. V zésade, ak by zdkon zakotvil
akykolvek pripad, neodporovalo by to takto neur¢ito koncipovanej tstave. Preto je
velmi délezité, ze popri tstave zarucuju (za splnenia predpisanych podmienok) z4-
kladné ludské prava aj medzindrodné zmluvy - pre ochranu osobnej slobody napri-

klad dohovor a jeho 4. dodatkovy protokol.

40

¢l. 7 ods. S a¢l. 154c vspojeni s ¢l. 127 Gstavy
# DRGONEQC,]. Sloboda prejavu z pohladu de constitutione ferenda. Justicnd revue. 60.2008. 11.s. 1496
#1IL US 199/2020-51
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Podobne uz boli v ¢asti 2 prispevku vymenované pripady, kedy je zasah do prava
na osobnu slobodu odévodneny podla ¢lanku S dohovoru. Z doslovného znenia
tohto ¢ldnku je jednoznaéne mozné vyvodit, Ze neexistuje pravny rimec na obme-
dzenie osobnej slobody ,za t¢elom vySetrenia zdravotného stavu®. A vypocet,
dany ¢lankom S dohovoru je taxativny. K tomu sa ESLP vyjadril aplne jednoznac-
ne, ked uviedol, ze vyklad élanku S ods. 1 Dohovoru musi byt restriktivny, to znamend
viac zuZujiici ako rozsirujiici. Preto napriklad vo veci Ciulla c. Taliansko (rozhodnutie
z 22. februdra 1989, Staznost & 148) strasburské orgdny ochrany prdva vyslovili, Ze roz-
Sirujiici vyklad dévodov pozbavenia osobnej slobody nie je pripustny ani tam, kde si to
vyzaduje ticinny boj s organizovanym zlocinom. Siid v tomto rozhodnuti zdsadne vylicil
moznost zbavenia osobnej slobody len z preventivnych dévodov bez toho, aby sa viedlo
trestné konanie o uz spdchanom trestnom cine.**

Je nepochybné, ze pre toto obmedzenie osobnej slobody absolutne neexistuje
ustavnopravny ramec. Ten predsa pri zdsahu do skuto¢ne bazalneho ludského prava
nemdze byt dany len tym, Ze to ustanovi pravny predpis nizsej pravnej sily. Navyse
s takymto d6vodom obmedzenia osobnej slobody nepocita ani taxativny ¢lanok 5
dohovoru. Rozsirujici vyklad ¢ldnku S ESLP striktne vyludil.

Proti zotrvaniu ust. § 245 v CMP vsak hovoria aj dalsie argumenty. V prvom rade
to, Ze toto jediné obmedzenie osobnej slobody nema nielen ziadnu oporu na trovni
ustavného préva, ale ani v akomkolvek ustanoveni slovenského hmotného prava. Ma
tu ist o procesny prostriedok sudu smerujuci k zisteniu skuto¢ného stavu (materialnej
pravdy), aviak za cenu zasahu do zdkladného ludského préva osoby, ochrana prav kto-
rej je prioritnou tlohou sidu v danom konani. Obmedzit za tym uc¢elom jej osobnu
slobodu nikdy nemdze prejst testom proporcionality. Ten je prakticky vylaceny. Aké
pravo by totiz stdlo na opacnej strane proti osobnej slobode? Ide vobec o pravo osoby,
o ktorej sa kona? Méze byt nejaky jej zaujem silnejsi ako ochrana osobnej slobody? Ak

# a) zékonné uviznenie po odstideni prisluinym sidom;

b) zékonné zatknutie alebo iné pozbavenie slobody osoby preto, Ze sa nepodrobila rozhodnutiu vydané-
mu sidom podla zdkona, alebo preto, aby sa zarucilo splnenie povinnosti ustanovenej zékonom;

c) zakonné zatknutie alebo iné pozbavenie slobody osoby za i¢elom predvedenia pred prislusny sidny
orgéan pre dévodné podozrenie zo spachania trestného ¢inu, alebo ak su opravnené dévody domnievat
sa, Ze je potrebné zabranit jej v spachani trestného ¢inu alebo v titeku po jeho spachani;

d) iné pozbavenie slobody maloletého na zaklade zdkonného rozhodnutia na déely vychovného dohla-
du alebo jeho zdkonné pozbavenie slobody na tcely jeho predvedenia pred prislusny orgin

e) zdkonné drzanie osdb, aby sa zabranilo §ireniu nikazlivej choroby, alebo dusevne chorych osdb,
alkoholikov, narkomanov alebo tuldkov;

f) zdkonné zatknutie alebo iné pozbavenie slobody osoby, aby sa zabranilo jej nepovolenému vstupu na
uzemie, alebo osoby, proti ktorej prebieha konanie o vyhostenie alebo vydanie.

SVAK, J. Ochrana ludskych prav (z pohladu judikattry a doktriny $trasburskych organov ochrany
prav). I rozéfrené vydanie. Bratislava : EUROKODEX, 2006, s. 259
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tu porovname argumentdciu Gstavného stdu v néleze L. US 79/93, potom ani ochrana
jej Zivota a zdravia neprevazila nad ochranou osobnej slobody.

Samotnd existencia dusevnej poruchy bez pritomnosti dalSich zdkonom vyZadova-
nych symptémov neoprdviiuje poskytovatela zdravotnej starostlivosti fyzickii osobu za-
drzat a poskytnit jej zdravotnii starostlivost.” Toto pravidlo je jednym zo zdkladnych
pilierov ochrany prav os6b s dusevnou poruchou*. Tu e$te navy$e nemozeme ani
hovorit o dusevnej poruche (ktora by sama osebe nestacila na ntitenti hospitalizé-
ciu), pretoze tato zatial ani nebola v konani o obmedzenie spdsobilosti na prévne
ukony spolahlivo preukdzana, pretoze znalec poZaduje nedobrovolnu hospitalizéciu
s cielom jej zistenia.

Verejny zdujem tiez pri aplikdcii § 245 CMP neobstoji ako protiviha osobnej
slobody, pretoze ak by bola osoba nebezpe¢nd, potom by ju bolo mozné nutene hos-
pitalizovat v konani o pripustnosti prevzatia a drzania v zdravotnickom zariadeni.

Jejednoznacné, ze toto ustanovenie musi z nasho pravneho poriadku prec.

Prispevok sa nebude podrobne venovat ostatnym druhom obmedzenia osob-
nej slobody v civilnom préve (maloleti a predvedenie na sud), pretoze obidva majt
oporu tak v dstavnopravnej rovine, ako aj v zdkonoch. Cielom dne$ného vysttpenia
bolo poukizat na skuto¢né teoretické a aplika¢né problémy pri ochrane jedného

z najzdkladnejsich ludskych prav.

S.Zaver

Z prace na tomto prispevku vyplynulo niekolko osoznych zéverov de lege feren-
da, ktoré mozno v budtcnosti napomézu zlepsit slovensku pravnu tpravu. V prvom
rade by bolo potrebné sprecizovat ¢ldnok 17 ustavy, najma jeho odsek 6, ktory vel-
mi vagne pristupuje k ochrane proti zdsahom do osobnej slobody v civilnom pra-
ve. Prdvny rédmec, ktory by tstava mala poskytovat, by mal byt totozny s rozsahom
ochrany podla ¢lanku S dohovoru, pripadne ho este sprecizovat.

Nasledne by bolo vhodné in$pirovat sa ¢eskou pravnou tpravou a v novom Ob-
¢ianskom zakonniku zakotvit jednotlivé pripady a ochranu pred zédsahmi do prava
na osobnu slobodu v civilnom prave. Tiez je nevyhnutné pri najblizsej novelizacii
CMP zrusit paragraf 245, kedze je v rozpore s ¢linkom S dohovoru. Podla vyjadreni

#  HUMENIK, I. Ochrana prav dugevne chorych oséb pri nutenom poskytovani zdravotnej starostlivosti.

In Casopis zdravotnickeho prdva a Bioetiky, 2011m 1(1), s. 36.
Dohovor o pravach 0séb so zdravotnym postihnutim [online]. Dostupné z: https://www.slov-lex.sk/
pravne-predpisy/SK/ZZ,/2010/317/20100710. [k 17.9.2023]
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sudcov, ktori tuto agendu rozhodujt a s ktorymi som konzultovala pisanie tohto
prispevku, sa toto ustanovenie v praxi tak ¢i tak nevyuziva. To vSak nemdze stacit
ako garancia prava na osobnu slobodu. Kym sa v zékone toto ustanovenie nachddza,
moze byt kedykolvek vyuzité a predovsetkym zneuzité.

V konani o pripustnosti drzania v zdravotnickom zariadeni je velkym problémom
skuto¢nost, ze sid nemd povinnost a prakticky ani moznost sledovat, dokedy je ne-
dobrovolna hospitalizicia nevyhnutnd. Této totiz podla viacerych medzinarodnych
prameriov'’ nemoze trvat dlhsie ako pocas nevyhnutnej doby, s ¢im CMP vobec nepo-
¢ita. Urcuje lehoty na rozhodnutie — 3 mesiace od préavoplatnosti uznesenia o pripust-
nosti prevzatia®® a maximélne 1 rok od prévoplatnosti rozhodnutia o pripustnosti drza-
nia v zdravotnickom zariadeni na prepustenie zadrzaného alebo rozhodnutie o dalsom
drzani. Dokonca v ust. § 270 ods. 3 CMP dava sidu moznost obmedzit aktivnu legi-
timéciu umiestneného na podanie navrhu na zrusenie nedobrovolnej hospitalizacie.*

Dal3im problémom je absencia legislativneho zakotvenia z4sady, Ze sthlas sidu
s hospitalizaciou nenahradza suhlas s poskytovanim konkrétnej zdravotnej starost-
livosti, ktord v takychto pripadoch by mala byt poskytovan4, len pokial ide o neod-
kladnu starostlivost. Bude potrebné vysporiadat sa so zmenou zékona o zdravotnej
starostlivosti a zosuladit znenie § 6 ods. 9 pism. d) s rozsudkami ESLP.

A v podobnom kontexte by sa mal zékonodarca vysporiadat s otézkou, ¢i skuto¢-
ne staci, aby osoba svojim spravanim ohrozovala seba, alebo jej nitené obmedzenie
osobnej slobody vyzaduje ochrana inych a spolo¢nosti. Ak sa véeobecne prijme ar-
gumentdcia ustavného stidu, obsiahnutd v spominanom naleze z roku 1993, potom
bude nevyhnutnd zmena zékona o zdravotnej starostlivosti. Lekdri by privitali*®
zdvazné usmernenie, ako v uvedenych pripadoch postupovat, pretoze ich ulohou
je diagnostikovat a lie¢it a nie orientovat sa v zjavne neprehladnych a protire¢ivych
ustanoveniach pravneho poriadku.

¥ najmi ¢linok 5 ods. 1 Dohovoru

spory o tom, ¢i tito lehota plynie od pravoplatnosti alebo od nuteného prevzatia riesil napriklad KS
Nitra v rozsudku 9CoP/20/2019-52 z 30.4.2019
Ak sud rozhodne, ze dalsie drzanie v zdravotnickom zariadeni je pripustné, méze vyslovit, Ze novy
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ndvrh mozno podat najskor po uplynuti lehoty troch mesiacov.

%% FIRMENT, P. Zdravotna starostlivost a pacient, ktory nie je schopny alebo sa nemoze samostatne rozho-
dovat. [online]https://www.solen.sk/ storage/file/article/AIM_2_2018_final%20%E2%80%93%20
Firment.pdf [k 17.9.2023] alebo SIMKOVIC, M. Prevzatie osoby do zdravotnickej starostlivosti aj bez
sthlasu? [online] https://www.medipravnik.sk/pravne-clanky/prevzatie-osoby-do-zdravotnickej-
-starostlivosti-aj-bez-suhlasu-213/[k 17.9.2023] alebo HUMENIK, I.. Ochrana prév dugevne chorych
0sdb pri nitenom poskytovani zdravotnej starostlivosti. In Casopis zdravotnickeho prdva a Bioetiky,
2011m 1(1) str. 36 — 60, alebo IZAKOVA, L. a kol. Nedobrovoln4 hospitalizcia na Slovensku v eurép-
skom kontexte. In Ceskd a slovenskd psychiatrie. 2020, & 116 (2) [online] http://www.cspsychiatr.cz/
detail.php?stat=1318 [k 17.9.2023]
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ZNEUZITIE NESKUSENOSTI A ROZUMOVE] NEVYSPELOSTI
AKO PREHLIADANY FAKTOR V SUKROMNOM PRAVE

JUDr. Peter Straka
sudca Ustavného stidu Slovenskej republiky

Abstrakt: V prispevku sa venujem civilistickej kategérii neskusenosti jednotlivca v zmluvnych vzta-
hoch, jej dosledkami, ale aj nastolovanim otdznikov nad jej dlhodobo nedostato¢nym reflektovanim
v aplika¢nej praxi. Uvahy pontikam na vybranej zmluvnej klauzule o predc¢asnej splatnosti, ktorej na-
sledky st najma pri hypotékach mnohokrét zdvazné, no s perspektivami v kontexte prejudicidlneho
konania na otazku proporcionality pri pouzivani tohto institatu.

Klucové slova: neskusenost jednotlivca v pravnych vztahoch, pred¢asna splatnost

1. Uvodom

So zdujmom som nie tak ddvno ¢ital dokumenty o filozofii zitia mnichov v tibet-
skych klastoroch. Pokoj a harménia ich spolo¢enstva sa da stru¢ne odévodnit aj ich
postojom k zhromazdovaniu majetku a sttazivosti s ostatnymi o spolo¢enské posty,
ktoré oni neprivileguju, az odmietaju. Existuju v$ak aj iné zemepisne $irky, v ktorych
pre zmenu, ak ma ¢lovek sto statkov, chce ich mat stodesat, inak akoby nezil naplno.

Problém nastava, ak ti zdatnejsi pristupuju k empatii k slab$im poskromne, a ked
to typické pre civilistiku, a teda rovnovaha a mier, su vytla¢ané sankciami za nedo-
statok bdelosti. Dobre rozbehnuti o$perkuju rétoriku aj latinou vigilantibus iura.

Potesil ma nézov konferencie Lubyho pravnické dni ,,Clovek v prdve’, ktory je
dobrou prilezitostou dopovedat ,B“ k téze ,,A’, Ze neznalost pravnych predpisov ni-
koho neospravedliiuje. Ano, to plati, no podla ,,B“ nikto nie je povinny vediet pravo
aj aplikovat. Inymi slovami povedané, nikto nie je povinny byt advokitom. Tieto
myslienky pripominam nie preto, aby som sledoval spomalenie zivota v nasich ze-
mepisnych Sirkach, ale aby som pripomenul délezité principy fungovania zmluv-
nych vztahov, v ktorych je jeden slabsi v dsledku neskuasenosti, ¢i rozumovej nevy-
spelosti.

Nemdm v umysle brzdit napredovanie sveta ani vzbudzovanim lutosti nad slabsi-
mi. Ak niekto kipi nevyhodne predrazenu vec alebo ju preda pod cenu, nech znasa
nasledky. Problém je vsak, ak neskusenost jednotlivca druhd zmluvn4 strana vyuzije
alebo az zneuzije a kumulativne s tym sleduje ziskanie neprimeraného protiplnenia
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alebo predaj nejakého produktu za protiplnenie , ktoré je — oproti jeho plneniu —
v hrubom nepomere.

Aj takéto kontrakty sa v rychlosti zivota stavaja jeho beznou sucastou a velmi
nebezpecne sa do podvedomia nasho Zivota ukladajui ako provokujuce sa stat ak-
ceptovatelnymi. Dopldca na to nielen dotknuty ukrateny jednotlivec, ale aj celko-
vy spolocensky zivot defraudovany necestnymi praktikami. Nad$tandardny zisk je
pre nekalé praktiky prizna¢ny a ukracovani st nielen adresati ne¢estnych praktik,
ale aj obchodnici so statusom férovych hra¢ov na trhu. Teda v kone¢nom désled-
ku vetci.

Uz z ndzvu mojho prispevku mozno vyvodit, Ze sféra vztahov, ktorym sa venu-
jem, nie je typickd pre vztahy medzi podnikatelmi, aj ked'institat poctivého obchod-
ného styku by v judikatire sudov nemusel byt az tak chudobne pribuznym. Vztahy
zaloZené na zneuziti neskusenosti v snahe docielit neprimerany zisk medzi dvoma
nepodnikatelmi rovnako nie su az také ¢asté. Naopak opisované vztahové nerovnos-
ti st mnohokrét odsledovatelné medzi podnikatelmi a nepodnikatelmi.

2. Nadvlada nad zmluvnym partnerom

S vyuzitim napitovo silnej$ieho kritéria — lahkomyselnost, nez je tymto prispev-
kom zacielené kritérium — neskdsenost, poukazujem na v§eobecne akceptovatelny
nazor, ze v pravnych vztahoch vystupujuci lahkomyselny jednotlivec je hodny odsu-
denia. Ak v8ak druha strana, ktora je podnikatelom takuto lahkomyselnost zneuzije
v snahe nadmerne na fiom zarobit, takyto po¢in je nielen na odstudenie, ale doslova
na spolocenské odmietnutie az opovrhnutie. Ob¢iansky zdkonnik explicitne nor-
muje dosledok naznac¢enej kumuldcie zneuzitia lahkomyselnosti a dosiahnutia plne-
nia v hrubom nepomere k protiplneniu do roviny absolatnej neplatnosti.’.

Exkurzom do judikatiry mozno pomerne spolahlivo konstatovat, ze rozhodo-
vacia prax skor vynimocne berie na zodpovednost podnikatela, naopak a priori sa
konstatuje nezodpovednost 0sdb konajtcich lahkomyselne bez vyrovnania sa s ko-
nanim podnikatela. Akékolvek zhovievavost k lahkomyselnému jednotlivcovi mé
tendenciu vyvolat pocit aprobovania neporiadku a ospravedliiovanie nezodpoved-

! Podla § 39a zakona ¢. 40/1964 Zb. Obeiansky zdkonnik v zneni neskorsich predpisov (dalej len ,Ob-
&iansky zékonnik®): ,Neplatny je pravny tikon urobeny fyzickou osobou nepodnikatelom, pri ktorom nie-
kto zneuzije tiesen, neskiisenost, rozumovii vyspelost, rozrusenie, dovercivost, lahkomyselnost, financnii
zdvislost alebo neschopnost plnit zdvizky druhej strany a dd sebe alebo inému sliibit alebo poskytnit plne-
nie, ktorého majetkovd hodnota je vzhladom na vzdjomné plnenie v hrubom nepomere.” (zvyraznenie
doplnené, pozn.)
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ného. Chépem preto takéto inklinovanie k jednostrannému odsudeniu lahkomysel-
ného, no porozumiet tomu je uz tazie.

Lahkomyselnost je civilistickou kategériou,” a ako som uz nazna¢il, takyto jed-
notlivec si nezasluhuje uznanie. No jeho zmluvny partner, ak tento stav zneuzije
s cielom dosiahnutia nadmerného zisku, ma Celit odmietnutiu ochrany. Ak vsak ké-
dex za naznacenych okolnosti chrani lahkomyselného jednotlivca, o ¢o menej ma
byt chrdneny ¢lovek, ktory je len neskudseny, ¢i rozumovo nevyspely, ak samozrejme
doslo k vzéjomnym plneniam, ktoré st v hrubom nepomere a jeho neskuasenost bola
zneuzitd?

Ukazuje sa, ze ochrana zneuzitého neskuseného jednotlivca je cestou tfnistou.
Na pode ustavného sudu odznelo, cit.: «PovaZujem za nevyhnutné najskor konstato-
vat, Ze vSeobecné siidy vrdtane tistavného siidu ochranu spotrebitelov pustili uz tak daleko,
Ze tito nemusia niest Ziadne adekvdtne désledky za svoje konanie, aj ked uzavrii aki-
kolvek zmluvu, dokonca cokolvek, ¢o sa prieci zdravému rozumu (v zmysle ,ten chuddk
ani nevie, ¢o podpisal”, ale ,peniaze mohol zobrat”), a to sa uz dotyka samej podstaty
a hlavne primeranosti prdva, v dosledku ¢oho spotrebitela z viradnej povinnosti zbavujii
jeho zodpovednosti.»* Rozhodnutia najvyssich sudnych autorit maju tendenciu lavi-
nového efektu. Sudy sa uplne bezne (ne)vyrovnavali s neprijatelnymi podmienka-
mi a nekalymi obchodnymi praktikami strohym odkazom na obdobné stanoviska
vicsinou s tym, Ze ochrana slab$ieho nie je absolttna, a bez dalsieho vyrovnania sa
s pravnou toxicitou vztahu ochranu poskytli paradoxne subjektu, ktory neskusenost
zneuzil a nadmerne sa obohatil.

Ak sa v$ak stidy nevyrovnaju s takymi civilistickymi kategériami, akymi st vyu-
zitie neskusenosti slabsej zmluvnej strany, vzgjomné plnenia v hrubom nepomere,
neprijatelné podmienky, nekalé obchodné praktiky, dobra viera, zmluvné podmien-
ky individudlne nevyjednané, rozpor s principom efektivity prava EU, zéviznost in-
terpretécie relevantnych smernic Sidnym dvorom Eurépskej tinie (dalej aj ,Sudny
dvor®) a verdikty su vybavené floskulnym konstatovanim, ze ochrana slabsieho nie
je absolutna, tak sa natiska otdznik nad neprijatelnym zlah¢ovanim vykonu spra-
vodlivosti az kvalifikovanostou sidnych rozhodnuti. Odkazy na uz spomenuté vi-
gilantibus iura v takomto kontexte skor vyznievajui ako zaklinadlo nez poctivé praca
s doktrinou.

?  Tamze

3 Odli$né stanovisko sudcov ustavného sadu Milana L'alika k nalezu & k. I. US 547/2012 z 24. oktébra
2013, porov. tiez disent Rudolfa Tkacika k uzneseniu & k. IIL. US 572/2017 z 20. septembra 2017
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3. Neskusenost subjektu prava ako civilisticka kategéria

Atribat neskusenosti méze mat relevanciu vo viacerych rovindch. Ide naj-
mi o indtitdt absolttnej neplatnosti celej zmluvy (GZera) a institut neprijatelnych
zmluvnych podmienok. Zneuzitie neskdsenosti — a s tym spojené zadovazenie pro-
tiplnenia v hrubom nepomere k vlastnému plneniu - zaklad4 absolutnu neplatnost
celej individudlne vyjednanej zmluvy, a teda hlavného predmetu zmluvy. Pre zme-
nu ochrana pred neprijatelnymi podmienkami je zamerand v zdsade na jednotlivé
zmluvné podmienky vo formuldrovych zmluvach a spravidla nie na hlavny predmet
zmluvy;®. neplatnost celej zmluvy pre existenciu neprijatelnej podmienky sa skor

predpokladé ako vynimka.’

4. Neskusenost v rezime neprijatelnych zmluvnych podmienok

Neskusenost nie je synonymom lajdackosti. Ochrana neskuseného nie je témou
populdrnou. Vébec nie sporadicky sa osobdm s takouto kvalifikiciou odkazuje, ze
bdelym patri pravo. Byt tvrdy sa ujima aj ako byt spravodlivy a sprisnené procesné
pravidla tieto tendencie napomahajt ospravedltiovat. Ziadna spolo¢nost pritom ne-
dokazala dosiahnut to, aby jej ¢lenovia sa aspon priblizili stavu idedlnej skisenostnej
zdatnosti a ani sa to nedd. Ale ak je tomu tak, naskytd sa otdzka, pre¢o sa v zmluv-
nych vztahoch pomoc slab$im vnima tak urputne mélo empaticky.

Stdny dvor uz mnohokrat konstatoval, Ze prave v takychto pripadoch neskuse-
nost osoby, ktord kupuje nejaky produkt, je jednym z dovodov, pre ktory takato oso-
ba nevie o svojich pravach, pripadne nepoznd ich rozsah.®

¢ Podla ¢lanku 4 ods. 2 smernice Rady 93/13/EHS o nekalych podmienkach v spotrebitelskych zmlu-
vach (dalej aj ,,smernica 93/13“): ,Hodnotenie nekalej povahy podmienok sa nevztahuje ani k definicii
hlavného predmetu zmluvy ani na primeranii cenu a iihradu na jednej strane, ako aj tovar alebo sluzby
doddvané vymennym sposobom na druhej strane, pokial tieto podmienky sii zrozumitelné.”

Podla élanku 6 ods. 1 smernice 93/13: ,Clenské itdty zabezpetia, aby nekalé podmienky pouzité v zmlu-
vdch uzatvorenych so spotrebitelom zo strany predajcu alebo doddvatela podla ich vmitrostdtneho prdva,
neboli zdvizné pre spotrebitela a aby zmluva bola podla tjchto podmienok nadalej zdviznd pre strany, ak
je jej dalsia existencia moznd bez nekalych podmienok.” (zvyraznenie doplnené, pozn.)

Rozsudok Sudneho dvora z 9. jula 2020, vo veci Raiffeisen Bank a BRD Groupe Société Générale,
C-698/18 a C-699/18, EU:C:2020:537, b. 65 az 67, rozsudok Sudneho dvora zo 16. jila 2020, vo
veci Caixabank a Banco Bilbao Vizcaya Argentaria, C-224/19 a C-259/19, EU:C:2020:578, b. 90
a rozsudok Sudneho dvora z 22. aprila 2021 vo veci LH, C-485/19, ECLI:EU:C:2021:313, b. 62:
LV tejto suvislosti je potrebné zohladnit znevyhodnené postavenie, v ktorom sa spotrebitelia nachddzajii voci
predajcom alebo doddvatelom, pokial ide o vyjedndvaciu silu, ako aj o siroveri informovanosti, a skutocnost,
Ze je mozné, Ze spotrebitelia nevedia o svojich prdvach vyplyvajiicich zo smernice 93/13 alebo zo
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S. Default

K aspektom prvku neskusenosti som si ako pracovnu pomdcku vybral uplne
beznt zmluvnt podmienku, ktord je v aplika¢nej praxi z hladiska vyhodnotenia jej
primeranosti dlhodobo prehliadand. Hovorim o zmluvnej podmienke o pred¢asnej
splatnosti poskytnutého tveru &i podzicky (default).

Dohody o pred¢asnej splatnosti uz na prvy pohlad vyvoldvaju otazniky o ich
udrzatelnosti z pohladu smernice 93/13, a to najma pre nepomer medzi porusenim
(nezaplatend hoci aj len jedna splatka) a nasledkom (poZiadavka na vratenie celého
zostatku Gveru; v sudnych rozhodnutiach s zaznamenané v desiatkach az stovkach
tisicoch eur). Naznacené pochybnosti umocniujt aj také dojednania, ako je zmluvné
podmienka o mozZnosti veritela ziadat cely zvy$ok auveru pri akomkolvek poruseni
zmluvnych podmienok.

Zavaznost nasledkov pripadného neplatného dojednania o pred¢asnej splatnosti
pre finanény trh asi netreba nijako zvlast komentovat. Klauzula o pred¢asnej splat-
nosti je beznou sucastou hypotekarnych uverov, ¢i inych dlhodobych uverovych
vztahov zaloZenych na plneni v splétkach.

Predc¢asnd splatnost je institat nie jednoduchy, no ak sa ukaze, ze bol pouzivany
v pocetnych vztahoch nekorektne, vnimam to ako dévod navyse vo vztahu k nesku-
senému jednotlivcovi nevytykat mu neskdsenost. Naopak, vidim to ako dévod na
vyssiu mieru sebareflexie a nevyhnutnej diligencie pre vSetkych, od katedier az po
sidneho exekuatora. Zdmerne uvddzam aj sidneho exekitora, a to z dévodu, Ze ani
exeku¢né procesy nie s zbavené povinnosti ex offo sidnej kontroly neprijatelnych
zmluvnych podmienok.’.

Na zviditelnenie véznosti problému poukazujem na aktudlne prejudicidlne ko-
nanie pred Sudnym dvorom k otdzke neprijatelnosti zmluvnej podmienky o pred-

smernice 2008/48, pripadne Ze nepoznajii ich rozsah.” (zvyraznenie doplnené, pozn.)

Podla uznesenia tstavného stdu & k. Plz. US 1/2022 z 15. juna 2022: , Ak prdvna iiprava umoziiuje
spotrebitelovi podat proti platobnému rozkazu vydanému vyssim sidnym tradnikom odpor v lehote 15
dni od jeho dorucenia, pricom odpor musi byt vecne oddvodneny, potom vyklad a uplatnenie § 53 ods. 3
pism. e) zdkona Ndrodnej rady Slovenskej republiky ¢ 233/1995 Z. z. o sidnych exekiitoroch a exekucnej
tinnosti (Exekucny poriadok) a o zmene a doplneni dalsich zdkonov v znent neskorsich predpisov nie je
v stilade so zdkladnym prdvom spotrebitela na siidnu ochranu podla &l. 46 ods. 1 Ustavy Slovenskej republi-
ky, ak sid v exekucnom konani odmietne preskiimat existenciu neprijatelnych zmluvnych podmienok, ktoré
mali vplyv na vymdhany ndrok vzniknuty v sivislosti so spotrebitelskou zmluvou, z dévodu, Ze spotrebitel
proti platobnému rozkazu odpor nepodal.” Porov. tiez rozsudok Sudneho dvora zo 17. mdja 2022 v spo-
jenych veciach SPV Project 1503 Srl a Dobank SpA proti YB a Banco di Desio e della Brianza SpA a .
proti YXa ZW, C-693/19 a C-831/19, ECLI:EU:C:2022:395

137



PETER STRAKA

Casnej splatnosti uveru.®. Aj zmluvnd podmienka o pred¢asnej splatnosti je zmluv-
nou podmienkou, vo vztahu ku ktorej sa méze a mé vykondvat sidna kontrola jej
neprijatelnosti. Prieskum nech sa tyka akejkolvek zmluvnej klauzuly, vobec nemusi
byt pre sudy rutinny, ¢o v preklade znamena nie jednoduchy. Napriek tomu sa veci
vybavuju pripad za pripadom s aprobovanim klauzil o pred¢asnej splatnosti bez po-
zastavenia sa nad ich obsahom a désledkami.

Institat pred¢asnej splatnosti som vybral cielene nielen z dévodu jeho az rutin-
ného a mélo v§imnutého pouzivania, ale aj z dévodu, Ze nésledky pred¢asnej splat-
nosti su pre dotknuté osoby mimoriadne zivazné a vedu nie ojedinelo k drazbdm
nehnutelnosti aj s povahou obydlia. Najkontroverznej$im aspektom je mald moz-
nost zvratit nasledky predc¢asnej splatnosti. Je tiez prirodzené, ze zohnat par dlznych
splatok (na vyrovnanie omeskaného) a zohnat cely zvy$ok pohlad4vky, ktory sa pri
hypotékach vyskytuje najcastejsie v desiatkach tisicoch eur, je rozdiel zasadny. Pri-
tom veritel by nemusel prist ani o cent a nemusel by utrpiet Ziadnu $kodu, ¢i mat
ohrozené akékolvek ndklady, ak by sa domdhal len omeskanych splétok a nie celého
zvysku pohladavky. Veritel ma popri trokoch z omeskania pravo aj na nahradu sko-
dy?’.

Beznym pozorovanim mozno odsledovat, Ze veritelia pristupuju malokedy
k uplatiovaniu a nislednému vymdhaniu len dlinych splatok. A to ani napriek
spolo¢ensky neprajnym krizovym situdcidm. Nestalo sa tak ani pri nedévnej troj-
krize (pandémia, dosledky vojny a energetickd kriza). Akoby bolo samozrejmostou
a konkludentne sa to podstiva, Ze po omeskani sa so splatkou, ¢i par splatkami, je
uplne v poriadku v kazdej veci pred¢asné zosplatnenie a nasledné vymdhanie ce-
lého zvysku pohladavky. Zalozné prévo na bonitné nehnutelnosti akoby udévalo
jednosmerny vyvoj veci — predaj nehnutelnosti, ziadny restart v splicani. Nemoni-
torujem zdsadné vnutrostatne judikatirne zévery ani k vysokému zaujmu Eurépskej
unie na re§trukturalizicii spldcania uverov v pripade krizovych situdcii.'.

Prejudicidlne konanie vo veci SP a CI proti V§eobecnd uverova banka a. s., C-598/21

Podla § 517 ods. 2 Ob¢ianskeho zdkonnika: , Ak ide o omeskanie s plnenim pefiazného dlhu, md veritel
prdvo pozadovat od diznika popri plneni tiroky z omeskania...” Podla § 519 Ob¢ianskeho zékonnika:
»Prdvo veritela na ndhradu skody spdsobenej omeskanim diznika nie je dotknuté...”

Névrh generdlnej advokatky Laily Medina z 12. janudra 2023, vo vyssie citovanej veci C-598/21 (ref.
8), b. 100: ,,Na zdver pripominam, Ze smernica 2014/17, ktord bola prijatd, ako je uvedené v jej odo-
vodneni 3, v sivislosti s tvermi na nehnutelnosti pre spotrebitelov po medzindrodnej financnej krize, sice
nie je z dasového hladiska uplatnitelnd, ale preukazuje volu normotvorcu EU posilnit ochranu spotrebite-
lov v rdmci vykonu zdlozného prdva k nehnutelnosti urcenej na byvanie. Podla ¢cldnku 28 ods. 1 smernice
2014/17 denské stdty prijmii opatrenia s cielom podporit veritelov, aby spotrebitelom, ktori meskajii so
spldtkami, primerane upravili podmienky spldcania predtym, nez zaénii konat vo veci zabavenia majetku.
Cielom dipravy podmienok spldcania je vyriesit platobné tazkosti v pociatoénom $tddiu, aby sa zabrdnilo
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Z ostatnych tohtoro¢nych pravnych zalezitosti preskumdvanych ustavnym su-
dom, v ktorych sa spomina otdzka pred¢asnej splatnosti, vyberdm dve veci. V jednej
doslo k drazbe rodinného domu''. pre nezaplatenie par splatok po 108 eur, v inej
veci doslo k zosplatneniu 41 000 eur'. pre nezaplatenie splatok po 298 eur vo vy-
sledku s drazbou trojizbového bytu nachddzajiceho sa v hlavnom meste.

Snazil som sa z rozhodnuti sudov vyabstrahovat priciny, pre ktoré sudy bez vi¢-
$ich tazkosti odobruji pred¢asné splatnosti, aj ked pomer zdvaznosti porusenej po-
vinnosti (splatky v omegkani) a nasledkom (zostatok pohladévky) je znaény (neho-
voriac 0 hodnote drazenej nehnutelnosti). Zavery stidov, ktorymi aprobujt uznanie
vyméhania celého zvysku pohladévky, su spravidla o strohom konstatovani, ze dlz-
nik sa omeskal so splatkou tri mesiace a mérne mu uplynula aj zdkonom predpokla-
dand lehota vo vyzve na dodato¢né plnenie.

Neplnenie zmluvy je jej zavaznym porusenim, no nie jedinym relevantnym kri-
tériom, ktoré ma urcovat krizovy vyvoj pravnej zalezitosti. Ak Sudny dvor, a to uz
mnohokrét, skonstatoval, Ze jednotlivec nedokaze vyhodnotit neprijatelnost (neka-
lost) zmluvnej podmienky aj z dévodu jeho neskuisenosti, ¢ nepoznania rozsahu
jeho prav, niet dovod takéto zévery nevztahovat aj na zmluvné podmienky o pred-
¢asnej splatnosti. Institat pred¢asnej splatnosti je za stovkami takzvanych dobrovol-
nych drazieb, proti ktorym sa jednotlivci marne branili. Vlepsich pripadoch je dlzna
splatka ¢i dlzné splatky sucastou ozndmenia o predcasnej splatnosti, no Castejsie
st pravne ukony o predc¢asnej splatnosti bez identifikdcie splatky, pre ktort doslo
k pred¢asnej splatnosti, ¢o je na tkor urcitosti a preskimatelnosti pravneho tkonu
o predcasnej splatnosti.

Pozoruhodnym judikatirnym prispevkom je uznesenie Najvyssieho sidu Slo-
venskej republiky (dalej aj ,najvysii sud“) o porugeni zdkona o dobrovolnych
drazbach, ak pohladdvka, ktort namiesto sudu notifikuje veritel, nezodpovedd
skuto¢nej pohladévke v neprospech dlinika."* Porusenie zdkona o dobrovolnych
drazbach je dévodom pre vyslovenie neplatnosti dobrovolnej drazby.

Obava z neskusenosti jednotlivcov nevyplyva len z nezvladnutia interpretcie
zmluvnej podmienky. Aj pre pravne zdatnejsich jednotlivcov moze byt postde-
nie zmluvnej podmienky naro¢né, ak je treba riesit (i. a) otdzku, & vobec kontrola
zmluvnej podmienky nie je vylucend z doévodu jej zdkladu v texte zékona. Stdny
dvor uz konstatoval, Ze sa nepredpokladd, ze by vnutrostatni zdkonodarcovia nor-

zacatiu takéhoto konania. Konanie o zabaveni majetku by malo byt poslednou moznostou, ak uz zlyhali
vetky ostatné prostriedky ndpravy omeskanych platieb.”

1 Nalez tstavného stdu & k. IV. US 493/2022 2 27. juna 2023

2 Nalez ustavného sudu & k. IIL. US 416/2022 z 13. jula 2023

13 Uznesenie najvyssieho sidu ¢ k. 4Cdo/149/2020 z 23. februdra 2022, b. 26
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movali uverové vztahy tak, ze by vyvolavali hrubd nerovnovéhu v préavach a povin-
nostiach medzi zmluvnymi stranami.'*.

Ak by zmluvnd podmienka kopirovala text zdviznej normy, bola by z kontroly
neprijatelnosti vylu¢end."s. Bude preto dolezité ako Sudny dvor zinterpretuje po-
sobnost smernice 93/13 na zmluvni podmienku o pred¢asnej splatnosti, pretoze
je takmer pravidlom, Ze veritelia klauzuly o pred¢asnej splatnosti nemaji problém
formulovat v stlade s textom zdkona (omeskanie sa so splatkou aspon tri mesiace
a dodrZanie vyzvy na dodato¢né plnenie v lehote 15 dni; § 53 ods.9 Ob¢ianskeho
zdkonnika).

Mozno sa véak domnievat, Ze dojednévanie zmluvnych podmienok o predéas-
nej splatnosti nie je dosledkom ich obligatdrnej ndlezitosti a tiez, ze zékonnd norma
o pred¢asnej splatnosti nenastupuje ani ako dispozitivna norma pre pripad, ze by
dohoda o predc¢asnej splatnosti uzavretd nebola. To mdze znamenat, Ze zmluvnd
podmienka o pred¢asnej splatnosti nie je odzrkadlenim jej obligatérneho dojedna-
nia a preto jej kontrola neprijatelnosti je moznd. To, samozrejme, plati, ak samotny
zékon obstoji v teste porovnania s principom efektivity Gnijného préva. V zipornom
pripade, teda ak legislativa o pred¢asnej splatnosti neobstoji, je pouzivanie zmluvnej
podmienky kopirujucej text zdkona problematické.'®. Podla slovenského préva je vy-
klad smernice Sudneho dvora zévizny.".

A stile to nie je koniec cesty, ktora je spojend s vyhodnotenim zmluvnej pod-
mienky ako neprijatelnej. Vo vztahu k pred¢asnej splatnosti Sudny dvor uz judikoval
(otdzka $panielskeho stidu),'®. Ze nezaplatenie splatky Gveru je zdvazny porusenim
zmluvy, no na posudenie neprijatelnosti zmluvnej podmienky o pred¢asnej splat-
nosti konstatuje potrebu zistenia, ¢i popri (i) proporcionalite z hladiska obdobia
trvania zmluvy a vysky plnenia je (ii) mozné odvritenie pred¢asnej splatnosti, ak
k nej uz doslo a (iii) aky stav by nastal zo zékona, ak by zmluvn4 podmienka o pred-

" Rozsudok Sudneho dvora z 21. marca 2013 vo veci RWE Vertrieb AG proti Verbraucherzentrale
Nordrhein-Westfalen eV, C-92/11, b. 28, ECLI:EU:C:2013:180

Podla ¢lanku 1 ods. 2 smernice 93/13: ,Zmluvné podmienky, ktoré odrdZajii zdvizné zdkonné alebo
regulacné ustanovenia a ustanovenia alebo zdsady medzindrodnych dohovorov, ktorych sit clenské Stdty
alebo spolocenstvo zmluvnou stranou, najmd v oblasti dopravy, nepodliehajii ustanoveniam tejto smernice.”
16 Uznesenie najvyssieho sadu ¢ k. 7Cdo/268/2021 z 28. februdra 2022, b.17

Podla ¢lanku 3 ods. 1 zékladnych principov Civilného sporového poriadku: ,KaZdé ustanovenie toh-
to zdkona je potrebné vykladat v silade s Ustavou Slovenskej republiky, verejnym poriadkom, principmi,
na ktoryich spociva tento zdkon, s medzindrodnoprdvnymi zdvizkami Slovenskej republiky, ktoré majii
prednost pred zdkonom, judikatiirou Eurdpskeho siidu pre ludské prava a Siidneho dvora Eurdpskeho tinie,
a to s trvalym zretelom na hodnoty, ktoré sii nimi chrdanené.”

Rozsudok Sudneho dvora zo 14. marca 2013, vo veci Mohamed Aziz proti Caixa d ‘Estalvis de Cata-
lunya, Tarragona i Manresa (Catalunyacaixa), C-415/11, ECLI:EU:C:2013:164, b. 73
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¢asnej splatnosti dohodnuta nebola. Uvedené kritérid pritom Sudny dvor judikuje
ako indikativne a pripusta dalsie."”.

V slovenskych podmienkach legislativa neumoziiuje narokovat si vratenie do sta-
vu pred pred¢asnym zosplatnenim a predcasna splatnost zo zdkona pre pripad jej
nedojednania do uvahy neprichddza. Obidve tieto kritéria tak determinuju smero-
vanie k neprijatelnosti dohody o pred¢asnej splatnosti v kontexte jej legislativneho
zakotvenia, ak vobec, ako som uz uviedol, legislativa obstoji.

Ale ak pred¢asnd splatnost a jej legislativne ukotvenie v konfrontacii s pravom
Eurdpskej unie neobstoji, podla méjho nézoru to nie je prekdzkou pre to, aby sa
predcasna splatnost dohodla. Co nie je zakdzané, je dovolené.?. No ak pred¢asna
splatnost nebude mat oporu v pouzitelnej legislative, minimélne vznikne problém
privykondvani testu neprijatelnosti klauzuly o pred¢asnej splatnosti pri posudzovani
nerovnovahy vzdjomnych plneni.!. Ako jeden z postupov totiz je treba vyhodnotit,
v akej pozicii sa ocitne jednotlivec, ak by neprijatelnd dohoda o pred¢asnej splatnos-
ti neexistovala. Odpoved by nemala byt zlozitd, pretoze ak by legislativa default ne-
normovala, tak jednotlivec sa ocitne v pripade neprijatelnosti dohody o pred¢asnej
splatnosti v lepsej pozicii vidy, ¢o predznamendva akukolvek dohodu o predcasnej
splatnosti v porovnani so zékonom ako horsie riesenie.

Dalsim komponentom posudzovania testu neprijatelnosti je [ako uvddza Sudny
dvor v spominanom rozsudku Mohamed Aziz C-415/11 (ref. 18) vbode 69] povin-
nost sudu preverit, ¢i predajca alebo dodévatel, ktory zaobchddza so spotrebitelom
estne a rovnocenne, mohol rozumne oc¢akévat, Ze by tento spotrebitel suhlasil s ta-
kouto podmienkou po individudlnom dojednani. Inymi slovami a v okolnostiach
témy povedané, ¢i by sa jednotlivec dozadoval, aby musel vratit celt pohladavku pre
jeho omeskanie sa s niekolkymi spldtkami.

To sa vSak musia posudit vetky okolnosti uverového pripadu, ktory sa musi ty-
kat dlhodobého tiverového vztahu (¢o mézu spiiat pit- a viacroéné avery), pro-
porcionalita medzi porugenim a nisledkom z pohladu diZky trvania zmluvy a vysky
pohladavky, stvisiaca zmluva (napr. zdlozn4 zmluva a jej dopad) a ostatné zmluvné
podmienky.*>. Ajjednotlivé splatky v omeskani mo6zu byt zalovatelné, veritel ma pra-

Rozsudok Sudneho dvora z 8. decembra 2022, vo veci Caisse régionale de Crédit mutuel de Loi-
re-Atlantique et du Centre Ouest, C-600/21, EU:C:2022:970, b. 30 a 31

2 Podla ¢lénku 2 ods. 3 Ustavy Slovenskej republiky

2 Rozsudok Stidneho dvora vo veci Mohamed Aziz C-415/11 (ref. 18), b. 73

2 Podla ¢lanku 4 ods. 1 smernice 93/13: ,Bez toho, aby boli dotknuté ustanovenia cldnku 7, nekalost
zmluvnyich podmienok sa hodnoti so zretelom na povahu tovaru alebo sluzieb, na ktoré bola zmluva uza-
tvorend a na vsetky okolnosti sivisiace s uzatvorenim zmluvy, v dobe uzatvorenia zmluvy a na vetky ostat-
né podmienky zmluvy alebo na inii zmluvy, od ktorej zdvisi.”
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vo nielen na uroky z omeskania, ako aj na ndhradu $kody ¢i ndkladov na sudne ko-
nanie a preml¢acia doba je dostato¢ne dlhd aj na primerane naakumulované splatky
v omeskani, aby mohli byt predmetom spolo¢ného uplatnenia a nasledného vyma-
hania aj bez uplatnenia predc¢asnej splatnosti. V kone¢nom doésledku aj exeku¢ny
titul len na omeskané splatky moze byt potencionalne (no v rovine ultima ratio)?.
zékladom pre vykon zdlozného prédva na vymozenie aj len omeskanych splétok.

Aj nédro¢nostou procesu vyhodnocovania zmluvnych podmienok Sudny dvor
odovodriuje potrebu ex offo sidnej kontroly zmluvnych podmienok. Zd4 sa preto, ze
vycitky jednotlivcom v pausalizovanej rovine pre ich neskusenost sa viac nez zdaju
byt nendlezité. A podobné postupy sa tykaju aj inych zmluvnych podmienok.

6. Neskusenost jednotlivca a jej zneuzitie ako predpoklad vzery

Ako som uz v uvode naznatil, zneuzitie neskisenosti moze mat aj rozmer uzery.
Neskusenost je v komentdroch opisovana nasledovne: , Neskiisenost spociva napri-
klad v nedostatoénych skiisenostiach pri konkrétnom druhu obchodu, v nedostatocnej
znalosti cien alebo ndkupnyjch moznosti, pripadne vybavovani majetkovych zdleZitosti,
pricom spravidla péjde o spojenie s dovercivostou voci pdchatelovi. Bjva spojend spra-
vidla nizkym vekom konajiiceho, pripade so Specifickjm charakterom tikonu, ktory nie je
beznym tikonom a na vykonanie ktorého sii potrebné osobitné znalosti alebo informdcie.
Je tiez suicastou trestnoprdvnej skutkovej podstaty. .

Institat Gzery sa moze javit ako obsahovo vzdialeny rezimu neprijatelnych zmluv-
nych podmienok, no nie je tomu tak. Uzerny pravny dkon je absolutne neplatny
a tento nésledok dopada spravidla na cely pravny tkon. Takyto vysledok nie je v§ak
vyld¢eny ani pri tandardnych (formularovych) zmluvich. To by mohol byt jeden
z prekryvov s instititom neprijatelnosti, ak sa hlavny predmet plnenia nedohodne
jasne a zrozumitelne, alebo by ilo o neprimeranost ceny plnenia.”.

Ako vhodny pracovny ndstroj som si v tejto ¢asti vybral pripad predlozeny Sud-
nemu dvoru vo veci prejudicidlnej otzky polského sidu vo vnitrostaitnom spore
polskych ob¢anov proti nebankovej spolo¢nosti.?. Z prejudiciélnej otazky vyplyva,
ze ob¢ania mali za pozi¢ané prostriedky zaplatit troky cca 20 %, no aj dalsie po-

3 - Uznesenie stavného sidu & k. PL. US 23/14 z 24. septembra 2014

*  MITIERPACHOVA, J. In. STEVCEK, M. a kol. Ob¢iansky zdkonnik I § 1 - 450. 2. vydanie. Komen-
tdr. Praha : C. H. Beck, 2019, 1754 s.

% Rozsudok Stdneho dvora z 3. septembra 2020, vo veci Profi Credit Polska, C-84/19, C-222/19
aC-252/19, EU:C:2020:631, bod 95;

% Prejudiciélne konanie vo veci C- 321/22
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platky v ndsobkoch k urokom cca 50 %, pri¢com polsky sud naznadil plnenie s nimi
spojené ako nezodpovedajuce poziadavke skuto¢ného a tiez zrozumitelného plne-
nia. V jednom pripade pozitka 1810 eur, povinnost vratit 3473 eur, Groky 285 eur
a poplatky 1377 eur (administrativny poplatok 9 eur, za poskytnutie dveru 906 eur
a za flexibilitu v rdmci spldcania 462 eur). Konstrukcia celkovych nakladov na tver
pre neskaseného — ako aj priemerne zdatného jednotlivca - sa javi viac ako zlozitd.

V oznacenej veci sa polsky sud pyta v rimci pdsobnosti smernice 93/13 aj na pri-
meranost protiplnenia za pozicku. Sidny dvor tak vlastnou interpretéciou moze po-
sunut posudzovanie praktik nebankovych spolo¢nosti do roviny posudzovania ich
produktov aj z pohladu institatu uZzery. Zneuzitie neskuisenosti, nehovoriac aj o pri-
zna¢nej finan¢nej tiesni a neprimerané protiplnenie st znaky, ktoré predpokladd
préave institat podla § 39a Ob¢ianskeho zdkonnika. Formuldrovy typ zmluvy pritom
nepredstavuje prekazku pri aplikdcii tohto ustanovenia.

Poznamendvam, ze obdobné prejudicidlne otazky predlozili aj slovenské sudy vo
veci slovenskej nebankovej spolo¢nosti z totoznej finan¢nej skupiny,”’. ktoré ale boli
vy$krtnuté pre urovnanie sporu na vnuatro$titnej urovni, ¢im prejudicidlne otdzky
nadobudli status uz len akademickych otdzok, ktoré Sudny dvor neposudzuje.

7. Neskusenost jednotlivca vo vzorke z judikatiry Sidneho dvora

Z judikatiry Stdneho dvora som vyabstrahoval niektoré interpreticie, ktoré
zaiste konvenuju aj v slovenskych podmienkach, a ktoré indikuju, Ze zanedbévanie
pertraktovanej témy nie je len z viny neskusenych jednotlivcov, no Zial aj v dosledku
nedostato¢nej diligencie sidov k ex offo prieskumu. Stdny dvor uz pritom povedal,
ze kym vnutrostétny sud nevyhodnoti zmluvnu podmienku a aspon stru¢ne neod6-
vodni, Ze v teste neprijatelnosti obstéla a sic¢asne neodkaze na moznost jeho zévery
namietat, nebola takéto kontrola vykonana, ¢o umoziiuje ex offo prieskum aj po pra-
voplatnom uzavreti sporu, vratane exekucie.?®.

¥ Prejudicidlne otazky vo veci Provident Financial s. r. 0. proti Zdenék Sobotka, C-372/14 a vo veci

Helena Kolcunova proti Provident Financial s. r. 0., C-610/14

8 Rozsudok Stdneho dvora zo 17. mdja 2022, vo veci MA, C-600/19, ECLI:EU:C:2022:394, b. 1 vy-
roku: ,Cldnok 6 ods. 1 a &ldnok 7 ods. 1 smernice Rady 93/13/EHS z S. aprila 1993 o nekalych podmien-
kach v spotrebitelskych zmluvdch sa majii vykladat v tom zmysle, Ze brdnia vnitrostdtnej prdvnej diprave,
ktord z dévodu ticinku prdvnej sily rozhodnutej veci a prekliizie neumozriuje ani siidu preskiimat ex offo ne-
kali povahu zmluvnyich podmienok v rdmci konania o vykone rozhodnutia tykajiiceho sa nehnutelnosti
zatazenej hypotékou, ani spotrebitelovi po uplynuti lehoty na podanie ndmietky dovoldvat sa nekalej pova-
hy tjchto podmienok v tomto konani alebo v neskorsom uréovacom konani, pokial uvedené podmienky uz
boli pri zacati konania o vykone rozhodnutia tykajiiceho sa nehnutelnosti zatazenej hypotékou predmetom
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Poplatok za poskytnutie dveru (provizia) méze byt neprijatelny, ak nezodpove-
dé skuto¢ne poskytnutym sluzbidm a vynalozenym nékladom, (pozn.: do pozornos-
ti tiez explicitne normovana neprijatelnd zmluvn4 podmienka, § 53 ods. 4 pism. v)
Obtianskeho zakonnika).?-

Zmluvnad podmienka, podla ktorej vSetky nédklady spojené so zriadenim a zru-
Senim zélozného prava (napr. katastrélne poplatky, platby advokatovi a pod.) hradi
spotrebitel, moze byt neprijatelnou, ibaze by platenie niektorého poplatku ¢i nékla-
du normoval vSeobecny predpis ako povinnost dlZznika.>

Zasada pomeru uspechu a netispechu na ucely trov konania sa prelamuje v pripa-
de, ak spotrebitel uspel ¢o do neprijatelnosti podmienky len v ¢asti a neuspel v pre-
vySujucej Casti*"

Zmluvnd podmienka, ktord bola vyhldsena za nekald, sa v zdsade musi povazovat
za podmienku, ktord nikdy neexistovala, takze nemoéze mat uc¢inok vodi spotrebite-
lovi. Uréenie nekalej povahy tejto podmienky stdnym rozhodnutim preto v zdsade
musi viest k navrateniu préavnej a skutkovej situdcie spotrebitela, v ktorej by sa na-
chadzal, ak by uvedend podmienka neexistovala.*>

Préva na urc¢enie neprijatelnosti zmluvnej podmienky sa mozno doméhat bez vply-
vu preml¢acich lehét, plnenia z porusenia prava vSak uz preml¢aniu podliehaju. >

Exeku¢né konanie netvori prekazku pre vykonanie ex offo sidneho prieskumu
neprijatelnosti zmluvnych podmienok v spotrebitelskej zmluve, z ktorej plnenie je
predmetom stidnej exekucie.*

preskiimania ich pripadnej nekalej povahy vykonaného sidom ex offo, ale ak siidne rozhodnutie povolujiice
vykon rozhodnutia tykajiiceho sa nehnutelnosti zataZenej hypotékou neuvddza Ziadne odévodnenie, aspori
v strucnej forme, preukazujiice toto preskiimanie, a ani neuvddza, Ze posiidenie vykonané tymto siidom po
uvedenom preskiimani uz nebude mozné spochybnit bez podania ndmietky v uvedenej lehote.”

» Rozsudok Stidneho dvora (§tvrtéd komora) zo 16. jila 2020, vo veci CY ai. proti Caixabank SA a Ban-
co Bilbao Vizcaya Argentaria SA, C-224/19, ECLI:EU:C:2020:578

30 Rozsudok Studneho dvora C-224/19 (ref. 6)

3 Rozsudok Studneho dvora C-224/19 (ref. 6)

Rozsudok Sudneho dvora z 21. decembra 2016 vo veci Francisco Gutiérrez Naranjo proti Cajasur

Banco SAU, Ana Marfa Palacios Martinez proti Banco Bilbao Vizcaya Argentaria SA (BBVA), Banco

Popular Espaiiol SA proti Emiliovi Irlesovi Lopezovi a Terese Torresovej Andreuovej, C-154/15,

ECLI:EU:C:2016:980, bod 61); (porov. tiez rozsudok Stidneho dvora C-224/19, ref. 6)

33 Rozsudok stidneho dvora C-224/19 (ref. 6), porov. tiez nélez ustavného sudu ¢ k. I. US 462/2022
z 3. novembra 2022, uznesenie najvyssieho sudu ¢. k. 7Cdo/268/2021 z 28. februdra 2022, uzne-
senie najvyssieho sudu ¢ k. 6Cdo/27/2018 z 28. marca 2019, uznesenie najvyssieho sudu ¢. k.
6Cdo/127/2017 z 30. janudra 2019, uznesenie najvyssieho sidu ¢& k. 6Ndc/20/2016 z 23. januira
2017, ¢&i rozsudok Sudneho dvora z 10. juna 2021 vo veci VB a i. proti BNP Paribas Personal Fi-
nance SA AV a i. proti BNP Paribas Personal Finance SA a Procureur de la République, C-776/19 az
C-782/19, ECLI:EU:C:2021:470)

34 Uznesenie tistavného stdu & k. PLz. US 1/2022 (ref. 7), tiez C-693/19 (ref. 7)
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Vzhladom na délezitost ciela ochrany spotrebitelov, ktory je nerozlu¢ne spojeny
s povinnostou veritela preverit verovt bonitu dlznika, Sidny dvor rozhodol, ze ak
by sa sankcia zaniku ndroku na troky oslabila alebo uplne znefunkénila, nevyhnutne
by z toho vyplyvalo, Ze nema skuto¢ne odradzajucu povahu.*>

Vyznam procesnej ingerencie sidu v sidnom konani o préva z kipy chybného
produktu aj pri nespréavnom uplatneni prava je dany, a to bez ohladu na zastupova-
nie advokétom.*

Postup pri procese vyhodnocovania neprijatelnosti zmluvnej podmienky ma
svoje pravidld.”’.

8. Zaverom

Prispevkom som sa snazil opisat jednu pocetne zastupent sféru pravnych vzta-
hov, v ktorych sa jednotlivci ocitaju a v ktorych sa predpokladé ich neskdsenost.
Malou ambiciou bolo aj identifikovat dovody, ktoré vedd pravnu obec k rezistencii
na neprimeranost v zmluvnych vztahoch, v ktorych je jedna strana neskasena, ¢i uz
zjavne alebo sa jej neskusenost judikatirne predpoklada.

Pri hladani aspori ¢iasto¢nej odpovede by som pouzil zavery z rozsudku Eurdp-
skeho sudu pre ludské prava vo veci stazovatelky pani Zehentner proti Rakusku.*®

3 Pozri v tomto zmysle rozsudok Stdneho dvora z 27. marca 2014 vo veci LCL Le Crédit Lyonna-
is, C-565/12, EU:C:2014:190, body 52 a 53, ¢i rozsudok Stdneho dvora z 30. maja 2017 vo veci
Safa Nicu Sepahan Co. proti Rade Eurdpskej tnie, rozsudok Stidneho dvora z 9. novembra 2016
vo veci Home Credit Slovakia a.s. v Klira Bir6ova, C-42/15, ECLI:EU:C:2016:842. K tiverovaniu
nebonitného jednotlivca porov. rozsudok Sudneho dvora z S. marca 2020 vo veci OPR-Finance s.r.o.
proti GK, C-679/18, ECLI:EU:C:2020:167, rozsudok Stidneho dvoraz 21. aprila 2016 vo veci Ernst
Georg Radlinger a Helena Radlingerovi proti Finway a.s., C-377/14, ECLI:EU:C:2016:283, uz cito-
vany rozsudok Stdneho dvora C-42/185, rozsudok z 18. decembra 2014 vo veci CA Consumer Finan-
ce SA proti Ingrid Bakkaus a ostatni, C-449/13, ECLI:EU:C:2014:2464 alebo rozsudok Stidneho
dvora z 10. jtina 2021 vo veci Ultimo Portfolio Investment (Luxembourg) S.A. proti KM, C-303/20,
ECLI:EU:C:2021:479.

36 Rozsudok Sudneho dvora z 3. oktébra 2013 vo veci Soledad Duarte Hueros proti Autociba
SA a Automoviles Citroén Espana SA, C-32/12, ECLI:EU:C:2013:637 a rozsudok Sudneho
dvora zo 4. juna 2015 vo veci Froukje Faber proti Autobedrijf Hazet Ochten BV, C-497/13,
ECLI:EU:C:2015:357

37 Rozsudok Stdneho dvora C-415/11 (ref. 18), rozsudok Stdneho dvora zo 16. janudra 2014 vo

veci Constructora Principado SA proti Josému Ignaciovi Menéndezovi Alvarezovi, C-226/12,

ECLI:EU:C:2014:10 a rozsudok Sidneho dvora z 26. janudra 2017 vo veci Banco Primus SA proti

Jestisovi Gutiérrezovi Garciovi, C-421/14, ECLI:EU:C:2017:60

Rozsudok Eur6pskeho sudu pre Iudské préva zo 16. 7. 2009 vo veci Zehentner proti Rakusku, ¢.

staznosti 20082/02

38
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Pani Zehentner trpela dusevnou poruchou a pre omeskanie sa priblizne s ¢iastkou
9 000 eur jej bol na zéklade nedoruceného platobného rozkazu predany byt nacha-
dzajuci sa vo Viedni, pri¢om o spore nemala vedomost. Z celkovych okolnosti moz-
no identifikovat vykon spravodlivosti, ktory posobi az mechanicky, a teda takéto
vysledky privodi systém, ktory ,,zomelie“ nielen neskdseného, ale aj dusevne choru
osobu a ndprava je mimoriadne nédro¢na az nemozna. Mechanicky vykon spravod-
livosti rovnd sa ziadny vykon spravodlivosti. A celkom na zéver uz len stotoznenie
sa s jednou z vyziev na zaciatku tohto akademického roka na jednej zo slovenskych
univerzit ,Nerezignovat v procese obhajoby pravdy”. Som presvedceny, Ze v tomto
smere su v prispevku naznacené nastroje, najmi doslednd ex offo sudna kontrola
proporcionality vzdgjomnych plneni, ktoré su dobrym prostriedkom na dosiahnutie
rovnovéahy artikulovanych pravnych vztahov.
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PRAVNY STATUS DIETATA MODERNEJ] DOBY
(LEGISLATIVA, NOVE VYZVY A PRAVNA PRAX
PRVE]J POLOVICE 20. STOROCIA)"

doc. JUDr. PhDr. Adriana Svecov4, PhD. —
prof. JUDr. Bc. Miriam Laclavikova, PhD.

Préavnicka fakulta Trnavskej univerzity v Trnave

Abstrakt: Prispevok z historicko-pravneho hladiska priblizuje premeny statusu dietata v ére moder-
nity. V¥ima si stkromnoprévnu rovinu (koncept otcovskej moci, rodi¢ovskej moci, poruénictvo), ako
aj po¢inajuci prienik $ttu do oblasti prirodzenej, rodinnej starostlivosti kredciou institutov socidlno-
prévnej ochrany dietata a jej indtitucionalnej zékladne (systém $tatnych detskych domovov v symbiéze
s polooficidlnym a stkromnym spolkovym sektorom).

Klacové slova: dieta, CSR, socidlno-pravna ochrana dietata, otcovskd moc, poruc¢nictvo, pestunska
starostlivost.

Uvod

Prévne postavenie dietata na zaciatku 20. storo¢ia bolo prévne a spolo¢ensky ur-
¢ované predovsetkym jeho statusom v rodine a jeho podriadenim otcovskej moci
(rodi¢ovska moc sa pravne i fakticky akceptovala s tym, e rozhodujuce postavenie
malo ,slovo otca“). Otec prioritne v tikkone mortis causa rozhodoval aj o ustanoveni
poru¢nika pre svoje neplnoleté deti. Rodina, rozumej $ir$ia rodina, tak bola alebo
mala byt prirodzenym ochrannym prostredim pre dieta. Od stredoveku nezmene-
ne akceptované rozlisovanie deti narodenych z legitimneho manzelstva a deti naro-
denych mimo tohto manzelstva odsuvalo i v sledovanej 1. polovici 20. storo¢ia na
okraj spolo¢nosti kategériu nemanzelskych deti zbavenych dedi¢ského naroku voci
biologickému otcovi a jeho rodine a uréenych vylu¢ne prislusnostou k rodine matky.

Zakladom upravy pravneho postavenia dietata na uzemi Slovenska pre oblast ro-
dinnopravnych vztahov boli viaceré zékony a nariadenia (medzi ktoré patrili najmi
zdk. ¢l. XXXI/1894 o manzelskom préve, zdk. ¢l. XX/1877 o porucnictve a opat-
rovnictve), pravne oby¢aje a zdviznd sidna prax.> Predmetnd pravna tdprava bola

1

Prispevok je vystupom rie$enie grantového projektu APVV-22-0079.
> Na tzemi ¢eskych krajin ako stcasti rakuskej ¢asti monarchie upravoval rodinné pravo Vieobecny ob-

¢iansky zakonnik z roku 1811 (§ 44 — § 284).

147



ADRIANA SVECOVA, MIRIAM LACLAVIKOVA

prevzati do pravneho poriadku medzivojnovej Ceskoslovenskej republiky vyznacu-
juceho sa préavnym dualizmom.?

Dieta ajeho status v$ak neurcovali len normy sukromnoprévnej povahy. Naopak,
dieta sa postupne stavalo sucastou zdujmu novych $tatnych politik, novej identifi-
kicie ako ,chrdnenej*, resp. ,ohrozenej“ osoby, nového urcenia v spolo¢nosti ako
aj v rodine. Z4ujem na jeho ochrane sa premietol do noriem socidlnych, socidlno-
-zdravotnych, pracovnopravnych, trestnopravnych a ich prostrednictvom dieta vy-
stupovalo ako relevantny subjekt na pole verejnoprévne, stalo sa stucastou politic-
kych zdujmov, demografickej politiky, medzindrodnych dokumentov a pod. Dieta
— v stredoveku a novoveku v tomto ohlade stcast rodiny a v pripade jej zlyhania
adresat filantropickych a charitativnych cielov a sndh — sa tohto exkluzivneho za-
radenia do intimity rodiny zbavovalo a do istej miery sa postupne ,publicizovalo®.

Privne postavenie dietata sa v nastupujtcej ére modernity postupne re/formo-
valo, budoval sa hybridny a nasledne ¢isto verejnopravny systém jeho ochrany, dieta
sa stavalo sucastou $irokého vedeckého a spoloc¢enského zdujmu a $tadii, rozvijala sa
pedagogika, kreovala sa pediatria, socidlna praca s detskym klientom a i.

V prispevku sa sustredime na ¢iastoéne koniec uhorského dualizmu a nésledne
na medzivojnové obdobie Ceskoslovenskej republiky a zisadné legislativne zme-
ny, ktoré toto obdobie do recipovaného (prevzatého uhorského) prava platného na
uzemi Slovenska a Podkarpatskej Rusi prinieslo. PoukdZeme na zadefinované ve-
kové hranice, klu¢ové ur¢ovanie povodu dietata, miesto dietata v rodine a vztahy,
ktoré mali rodinné vztahy sanovat alebo nahradzat v zéujme ochrany dietata (termin
néhradné rodinné vztahy v danom ¢ase neexistoval). PoukdZeme na ingerenciu $titu
do intimity rodiny* (rodina sa dostdva pod ochranu zékona, ako kon3tatovala ustava
CSRzr. 1920 v ustanoveni § 126) a premenu statusu dietata v rodine a spolo¢nosti
napojenu na politické, ekonomické a socidlne premeny daného obdobia.’ Verejne sa
pertraktovala téma krizy rodiny vnimana aj ako produkt spolo¢enského krizového
vyvoja (ekonomick4 kriza, nezamestnanost, narastajtici rozdiel medzi mestom a vi-
diekom, ndstup modernity, otdzky emancipdcie a kritiky tradi¢nych autorit, masové

Prévny dualizmus bol odstréneny v oblasti obcianskeho priva prijatim Ob¢ianskeho zdkonnika
& 141/1950 Zb. a v oblasti rodinného préva prijatim zdkona o rodinnom prave (zdkon ¢& 265/1949 Zb.).
TUMA, A. Prévni ziklady péce socialni, zejména péce o mlidez. In Péce o mlddez, 1924, roc. 3, s. 66.
Aka mala byt miera zdsahov $tétu, o tom napr. diskutoval prof. J. Sedlacek v ¢lanku v ¢asopise Péce
o0 mlddez, prikloniac sa k dozornym funkcidm $titu vo vztahu k rodi¢om ako primarnym poskytovate-
lom starostlivosti o dieta a aj vo vztahu k ¢innosti dobrovolnych a podpornych inétittcii. In SEDLA-
CEK, J. Dobrovolna péce o mladez. In Péce o mlddez, 1924, ro¢. 3, &.9, 5. 259 — 260.

Ingerencia §tétu je zretelnd napr. zo zékona o ochrane deti v cudzej starostlivosti a deti nemanzelskych
(zdkon &.256/1921Zb.z.an.) a jeho vykonavacie nariadenie — vladne nariadenie ¢.29/1930 Zb. z. an.,
ktorym sa vykonaval zakon o ochrane deti v cudzej starostlivosti a deti nemanzelskych.
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vystahovalectvo a jeho désledky a i.). Bolo v podstate nutnostou generovat nové
postupy v oblasti ochrany a starostlivosti o dieta a rodinu? Bol vstup $titu do tejto
oblasti nutnym a zodpovedajucim pomerom? Poukézal na limity stkromného pra-
va? Prispevok sa pokusi na¢rtnat odpovede na tieto otazky za zapojit sa tak do sucas-
ného diskurzu otvérajiceho tému detstva ¢i statusové témy v historickom-pravnom
ramci.® Aké bolo teda pravne postavenie dietata v prvej polovici 20. storo¢ia na tize-
mi Slovenska?

1. Pravny status dietata
1.1. Legitimny a nelegitimny pévod

Revolué¢né vyhlasenie § 11 ods. 2 Ustavy 9. maja’ (dstavny zdkon ¢&. 150/1948
Zb.), podla ktorého ,pévod dietata nesmie byt jeho prdvam na ujmu” otvorilo nova
éru vo vztahu k pravnemu statusu dietata. Do prijatia tejto préavnej upravy boli
nemanzelské deti osobnopravne a aj majetkovopravne diskriminované z dévodu
priorizicie legitimnych potomkov ako pravoplatnych dedi¢ov.® Predmetnd zdsada
zrovnopravnenia vSetkych deti bez ohladu na ich pévod sa nésledne preniesla aj do
zdkona o rodinnom prave ¢. 265/1949 Zb. Rozlisovanie deti s ohladom na ich po6-
vod v préve prvej polovice 20. storo¢ia malo preto svoju viacvyznamovu sukromno-
pravnu a verejnopravnu konotdciu.

¢ Prikladmo: KRUGER, H. H. Handbuch der Jugendforschung. 2. Auflage. Leske-Budrich, 1992; RUE-
LECKE, J. Eine junge Generation im Schiitzengraben: ,Der Wanderer zwischen beiden Welten“ von
Walter Flex. In van LAAK, D. Literatur, die Geschichte schrieb. Géttingen : Vandenhoeck &amp; Rupre-
cht, 2011. Z ¢eskych a slovenskych prac mozno upozornit na diela: SLAVICKOVA, P. Prdvni ochrana
déti v obdobi prvnich kodifikaci. Praha: Lidové noviny, 2012; FASORA, L. Stdfi k poradé, mlddi k boji. Ra-
dikazace mladé generace Ceskych socialistit 1900 — 1920. Brno: Centrum po studium demokracie a kultu-
ry, 2015, FRANC, Martin - HALIROVA, Martina - KNAPIK, Jiti - LENDEROVA, Milena - MAUR,
Eduard - NODL, Martin - RYDL, Karel (eds.). Velké déjiny zemi Koruny ceské. Tematickd fada: Détstvi,
Praha, 2021, KUSNIRAKOVA, I. - MANNOVA, E (eds.). , Zabrdnit bahnu mordlneho rozkladu”. Sta-
rostlivost o osirelé deti v Uhorsku / na Slovensku do roku 194S. Bratislava: Veda, Vydavatelstvo SAV, His-
toricky ustav SAV, 2020.

V danom ¢ase i$lo o skuto¢ne pokrokové vyhlasenie tstavného dokumentu. DoleZitym impulzom ve-
ducim k zrugeniu diskrimindcie deti narodenych mimo manzelstva bolo totiz v niektorych krajindch az
rozhodnutie Burépskeho stidu pre ludské prava Marckx proti Belgicku (rozhodnutie z 13. jina 1979)
tykajicom sa nelegitimnych deti (illegitimate childs). Stid v iom konstatoval, Ze nie je Ziadny rozdiel
medzi rodinou legitimnou a prirodzenou, ktora v konkrétnom pripade tvorila slobodna matka so svo-
jim dietafom. DOBROVODSKY, R.: Internacionalizicia a europeizicia rodinného préva. In LAZAR,
J. akol. Obcianske prdavo hmotné. 1. zv., Bratislava : Turis Libri, 2018, s. 287.

8 STEPINA, J. Rodinné prdvo. Praha : Pravnicky tistav Ministerstva spravodlivosti, 1958, s. 8.
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Povod dietata bol od stredoveku rozhodujucim faktorom jeho pravneho statusu.
Za plnoprévneho potomka sa povazoval totiz len legitimny potomok (dieta narodené
v platnom manzelstve a do istej miery aj dieta legitimované).” Naopak za nelegitimne/
nemanzelské dieta pravo povazovalo dieta, ktoré sa narodilo slobodnej matke; dieta
vdovy/rozla¢enej manzelky narodené po 300. dni (t. j. po desiatich mesiacoch) od
skoncenia manzelstva alebo dieta vydatej zeny/vdovy, ktorej manzelstvo bolo od za-
&iatku neplatné (s vynimkou putativneho manzelstva). Nemanzelskym dietatom bolo
aj dieta narodené v platnom manzelstve, no jeho nelegitimny pévod bol priznany ale-
bo dokézany stidnou cestou (prezumované bolo totiz otcovstvo manzela).®

Nemanzelské dieta podla vtedajsej obycajovej a zédkonnej upravy odvodzovalo
svoj osobny stav (3tatne ob¢ianstvo, domovska prislusnost, osobné a rodinné meno)
len od matky. Matka bola vzmysle podla § 39 zak. ¢1. XX/1877 o poru¢nictve a opat-
rovnictve jeho zdkonnou poru¢ni¢kou (bola fiou aj vtedy, ak zila s biologickym ot-
com dietata v spolo¢nej domdacnosti, biologickému otcovi totiz nevznikala ziadna
otcovskd moc). Nemanzelské dieta malo zékonny dedi¢sky nérok len vo vztahu
k matke a jej rodine, nikdy nie vo vztahu k svojmu biologickému otcovi. Vztah k bio-
logickému otcovi sa vycerpal plnenim alimenta¢nej povinnosti — otec bol povinny
dieta alimentovat podla jeho spolo¢enského statusu (ten preduril status matky'!),
a to do ¢asu, kym dieta nebolo schopné samo sa zivit (stdna prax chépala toto ob-
dobie do 14., prip. 16. roku veku, vynimo¢ne aj dalej — nepriaznivy zdravotny stav,
sustavné priprava na buduce povolanie a i.).”

V suvislosti so spolo¢ensky a pravne niz$im statusom, socidlnou exkldziou a rea-
gujuc aj na nie zanedbatelny pocet nemanzelskych deti" sa $tét rozhodol na pociat-
ku 20. rokov posilnit verejnu starostlivost o tieto deti. V zdkone ¢. 256/1921 Zb. z.

®  SVECOVA, A. - LACLAVIKOVA, M. Nemanzelské dieta — relikt doby a priklad socidlnej a pravnej
humanizicie v slovenskych pravnych redlidch medzivojnového Ceskoslovenska. In Historicky ¢asopis,
2022, rot. 70, & 2, 246 — 247.
1 Blizie napr. LUBY, S. Zdklady vseobecného siikromného prava. Reprint. Bratislava : Heuréka, 2002, s. 225
a FAJNOR, V. - ZATURECKY, A. Ndstin sikromného prdva platného na Slovensku a v Podkarpatskej
Rusi so zretelom aj na banské pravo a na prdvne predpisy o pozemkovej reforme (s prislusnymi castami ndvr-
hu &l. vieobecného zdkonnika obcianskeho zhotoveného superreviznou komisiou). 111 vydanie pdvodného
diela s judikattirou siahajiicou do roku 1935. Samorin : Heuréka, 1998, s. 417, 5. 446 — 447 a's. 461.
Nemanzelskd matka mohla od nemanzelského otca Ziadat ndhradu ndkladov spojenych s pérodom
a slu$né vydrzovanie po dobu 2 tyzdnov pred pérodom a 4 tyzdnov po filom a nevyhnutne potrebné
naklady celého tehotenstva.
12 Blizgie SVECOVA, A. - LACLAVIKOVA, M. Nemanzelské dieta — relikt doby, ref. 9, s. 254.
Nemanzelskd porodnost sa v tomto obdobi na tzemi Slovenska udrziavala medzi 7 - 9 % celkovej
porodnosti. SPROCHA, B. - TISLIAR, P. Transformdcia plodnosti na Slovensku v 20. a na zaéiatku 21.
storocia. Bratislava : Muzeoldgia a kultirne dedic¢stvo, o. z. v spolupraci s Centrom pre historicki demo-
grafiu a populaény vyvoj Slovenska, FiF UK v Bratislave, 2016, s. 164.
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an. (§ 1) avjeho vykondvacom nariadeni z r. 1930 (vl. nar. & 29/1930 Zb. z. a n,,
§ 1 ods. 4) sa presne vymedzili nemanzelské deti spadajtice pod zvy$ent ochranu
a dozor, a to az do dovi$enia 14. roku veku. Spomenuté verejnopravne normy pre
tieto deti urcili osobitnu starostlivost verejnych organov a charitativnych institucii,
vratane verejného poru¢nika a spolkov OPM, ktoré mali verejne dohliadat nad ich
riadnou vychovou a vyzivou s moznostou aj autoritativne zasiahnut v pripade jej
neplnenia, zneuzivania atd.

1.2. Vekové hranice

Prévny status dietata podmienoval nielen jeho pdvod, ale aj vek — ur¢ujuici pod-
la rozumovej a fyzickej vyspelosti dietata obmedzenia sposobilosti pravne konat.
Relevantnym zostal aj faktor zdravia (osobitne dusevného zdravia) a do istej miery
faktor pohlavia.'*

Zakonné a obyc¢ajové pravo platné na Slovensku a Podkarpatskej Rusi v prvej
polovici 20. storo¢ia (pévodom prevzaté uhorské pravo) vychddzalo pri charakte-
ristike pravnej sposobilosti dietata ako neplnoletej osoby z niekolkych uréujicich
vekovych hranic. Zakladnou bola hranica 12 rokov stanovend aj v stredovekej zbier-
ke Opus Tripartitum. Deti pod vekovou hranicou 12. roku Zivota (ozna¢ené v uhor-
skom prave ako ,deti nezdkonného veku“) nemali spdsobilost pravne konat's, ich
volu plnopravne nahrédzala véla ich pravnych zastupcov, t. j. rodi¢ov alebo poru¢ni-
kov. Vekova hranica 12 rokov ustélend uz v stredoveku sa v 19. storo¢i sa napojila na
hranicu sposobilosti na pracu.'®

Prejavujuci sa napr. rozdielnym rezimom nadobudnutia plnoletosti pri uzavreti manzelstva — plnoletost
uzavretim manZelstva nadobtdala len Zena. LACLAVIKOVA, M. - SVECOVA, A. Dieta medzivojno-
vého Slovenska. Verejnd socidlna starostlivost o deti a mlddez na Slovensku a jej instituciondlna zdkladsia.
Praha : Leges, 2019, s. 49.

Vynimka platila v trestnom prave, dieta mladsie ako 12 rokov bolo trestnoprévne zodpovednym, ak
bolo schopné rozpoznat a posudit nésledky svojho konania.

16 Wildnerove zékony o obchodnom prave, konkrétne zak. &l. XVII/1840, stanovili, Ze zamestnévat deti
mladsie ako 12 rokov v tovérnach, Zivnostenskych podnikoch mozno len pri pracach neskodiacich ich
zdraviu a rozvoju. Pre préce v polnohospodarstve bola vekové hranica 12 rokov potvrdend na zaciatku
20. storocia (zak. €l. XLV/1907 o tprave pravneho pomeru medzi hospodérom a polnohospodarskou
&eladou). Tito vekova hranica viak bola obchddzana pomerne ¢asto, napr. najimanim celych ¢eladnych
rodin. Ceskoslovenské zdkonodarstvo — zikon ¢ 420/1919 Sb. z. a n. o préci deti — potvrdil véeobecntt
vekovti hranicu detskej préce na 12 rokov. Blizsie: LACLAVIKOVA, M. Potiatky pravnej ipravy zéka-
zu detskej prace : (prispevok k histérii pracovného prava na nasom tizemi v obdobi konca 19. a zaciatku
20. storocia). In Acta Universitatis Tyrnaviensis, Iuridica. Trnava : Pravnickd fakulta Trnavskej univerz-
ity, 2006, s. 55-66. Pristupné na: http://publikacie.iuridica.truni.sk/wp-content/uploads/2020/12/
rocenka-2006.pdf
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Po doviseni 12. roku veku vznikala obmedzend sposobilost konat s pravnym ucin-
kom, vztahovala sa na také pravne tkony, ktorymi sa dané osoby nezavizovali k plneniu
(iné prévne tkony mohli uzavierat len so sthlasom zdkonného zastupcu), mohli zriadit
verejny zavet (v tejto forme boli povinn{ testovat do 18. roku veku).!” Od tohto veku
vznikla moznost uzavriet pracovnt zmluvu so suhlasom zdkonného zastupcu a vznika-
la deliktudlna zodpovednost (zékonom ¢ 48/1931 Zb. z. an. posunula na 14. rok veku).

Po dovfeni 14. roku veku (vo vtedajsom spoloenskom a vedeckom diskurze
ujal pojem ,mléddez’, resp. mladistvi, medzi ktorych sa zapocitavali deti vo veku 14.
az 21. rokov) sa rozsirovala sposobilost konat s prévnym téinkom — zavizovat sa vo
vztahu k prijmom nadobudnutym vlastnou ndmedznou pricou, vznikala sposobi-
lost svedcit v civilnych veciach.'®

Dovf$enim 16. roku veku zeny mohli uzatvorit so sihlasom zdkonného zastup-
cu manZelstvo (muzi dosiahnutim 18. roku veku, podobne so stthlasom zékonného
zéstupcu) a jeho uzavretim nadobtidali Zeny plnt spdsobilost pravne konat.”® V pra-
covnopravnych vztahoch sa zakladala uplna fyzicka sposobilost na pracu v posta-
veni zamestnancov. Dosiahnutim 18. roku veku bolo mozné Ziadat o emancipéciu
z otcovskej moci a vyhldsenie danej osoby za plnoletu.*

Nadobudnutim 21. roku v zmysle zdkona ¢. 447/1919 Zb. z. a n. ziskavali ne-
plnoleté osoby plnoletost?! (pred touto dpravou bol v uhorskom préve vek plnole-
tosti stanoveny na 24 rokov s vynimkou uzavretia manzelstva Zenou po dosiahnuti
16. roku veku).?

1.3. Opustené dieta

Uhorska legislativa za¢iatkom 20. storoc¢ia bola nutend vysporiadat s pretrvé-
vajicim fenoménom tzv. opustenych deti. V nariadeni uhorského ministra vnut-

7§21 zdk. €. XVI/1876 o formdlnych naleZitostiach zévetov.

8§ 312 zdk. ¢.1/1911 o ob¢ianskom sidnom poriadku.

¥ §7zak. ¢l. XXX1/1894 o manzelskom préve a § 2 zék. ¢l. XX1I11/1874 o plnoletosti Zien.

I3lo o tzv. umelé nadobudnutie plnoletosti (zak. &l. XX/1877 o porudenstve a opatrovnictve (§ 138)
na ziadost neplnoletého a so sihlasom zakonného zéstupcu po schvaleni poru¢enského tradu/siadu).
Sthlas zékonného zastupcu zdkon & 447/1919 Zb. z. an. (§ 2) pozmenil v tom zmysle, Ze neplnolety
o plnoletost mohol poZiadat aj bez svojho stihlasu zékonného zéstupcu.

Pre osoby plnoleté, ktoré sa pre svoj telesny a/alebo dusevny hendikep nemohli sami o seba postarat,
alebo viedli podla stidobych moralnych kritérif ,amoralny, vystredny“ Zivot (v danej dobe ozna¢ované

21

za mérnotratnikov) sa mohla predizit doba neplnoletosti, a to na ziadost ich pribuznych, poru¢nika —
a to aj proti voli tychto plnoletych osdb. Rozhodnutie sa obvykle neviazalo na dobu ur¢itd, ale formu-
lovalo neurtito, pokial trval dévod na predlZenie neplnoletosti. Tieto plnoleté osoby podliehali rezimu
opatrovnictva.

2 Blizgie: LACLAVIKOVA, M. - SVECOVA, A. Dieta medzivojnového Slovenska, ref. 14, s. 35 — 38.
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ra ¢. 1/1903 nadvizujicom na upravu $tatnych detskych domovov z roku 1901 sa
vytvdra pravny termin opustenosti dietata. Za opustené mohlo byt vyhlisené dieta
mladsie ako 15 rokov, bez majetku, bez 0sob povinnych a schopnych na jeho vydrZovanie
a vyichovy, o ktoré sa pribuzni, dobrodinci, dobrocinné iistavy alebo spolky patricne ne-
starajii.”* Takéto dieta malo pravny ndrok na prijatie do $tétneho detského domova
(s umiestnenim do ustavnej starostlivosti alebo do pestunskej starostlivosti rozvi-
janej pri $tatnych detskych domovoch). Vyhldsenie opustenosti dietata patrilo do
kompetencie porugenského tiradu (neskdr porucenského sidu), v obvode ktorého
sa nachddzala domovské obec dietata, alebo v obvode ktorého sa dieta naslo.** Po
vyhlaseni opustenosti dietata sa ndsledne domovskou obcou v sucinnosti s poru-
¢enskym tradom/sudom sledovali a zistovali pomery dietata a danej rodiny s cie-
lom zabezpecenia navratu dietata do rodiny v pripade zmeny pomerov.

Medzi opustené deti sa radili najcastejsie deti nemanzelské, osirelé, zanedbavané,
zijuce v patologickych alebo socidlne/zdravotne nevhodnych pomeroch (z chudob-
nych robotnickych rodin, deti alkoholikov, nemravnych a zlo¢innych rodi¢ov, rodi¢ov
tazko chorych a tuldkov); potulnych Rémov a cirkusovych/pouli¢nych umelcov a tiez
vojnovych invalidov a pod.*® Priradili sa k nim aj dalsie skupiny: deti s krimindlnou
minulostou (mladistvi delikventi), deti kriminalitou ohrozené (oznacované aj ako
mravne ,vadné®), tuldci (aj ,slovenski drotarikovia“), deti ohrozené prostiticiou, deti
hendikepované a pod.). Tieto skupiny deti sa vo formujticej sa socidlno-zdravotnej
terminoldgii ozna¢ovali za deti ochrany potrebné/deti ochrany hodné.?

2. Rodinné vztahy a vztahy nahradzajice rodinu®

Narodenim legitimneho dietata sa inicioval rodi¢ovsky vztah, v rdmci ktorého

"7

dominovala otcovskd moc ako institut kli¢ovy az do prijatia Ustavy 9. maja 1948

23

Text nariadenia ¢. 1/1903 B. M. je citovany podla jeho slovenského prekladu uverejneného in CHURA,
A.J. - KIZLINK, K. Slovensko bez dorastu. Socidlne-paediatrické stidium. 2. diel, 2. ¢ast, Bratislava:
Nékladom Rolnickej osvety v Bratislave, 1939, s. 1143 — 1146.

** Nazaklade pripisu MSP zo dnia 12. septembra 1930, ¢.j. 12.320/1/A/3/30 bol spresneny postup poru-

¢enskym uradom/sidom ako postupovat pri rozhodovani o opustenosti dietata.

% SVECOVA, A. Starostlivost o socidlne minority na Slovensku v obdobi I. CSR. In MOSNY, P. a kol.
Prdvnohistorickd realita socidlnej doktriny 20. storo¢ia. Krakéw : Spolok Slovékov v Polsku — Towar-
zystwo Stowakéw w Polsce, 2013, s. 191.

26

KREJCI, D. Co je to socilni pé¢e o mlade? a jaky mé vyznam. In Socidlni sluzba, 1922, ro¢. 4, &.2,5.22.
¥ Pojem néhradné rodinné vztahy vtedaj$ia prévna iprava nepoznala, rozli$ovala starostlivost inej osoby
nez otca/rodi¢a v institucionalizovanej rovine a aj vo faktickej rovine (pestinstvo). Do socidlnopravnej
ochrany deti a mlddeze (dobovo sa pouzivali pojmy ,peclivost o déti a mladez", ,peclivost o déti potteb-

né“) sa radili verejné poruénictvo a dozor nad defmi v cudzej starostlivosti vieobecne.
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presadzujicej rovnaké postavenie muza a Zeny v rodine a spolo¢nosti. Ustavnou

normou, jej priamou aplikdciou a ndsledne ustanoveniami zdkona ¢. 265/1949 Zb.

o rodinnom préve sa definitivne presadil koncept rodi¢ovskej moci, ktory plnohod-

notne nahradil otcovskd moc.

Spolo¢nostou preferovand patriarchdlnu rodinu tvorili vyhradne manzelia ako
legitimni rodi¢ia dietata, ktorych prvoradou ulohou (ako aj t¢elom existencie ich
manzelstva) bolo plodenie a vychova deti.*® Na Slovensku v danom obdob, oso-
bitne v rurdlnom prostredi este doznieval koncept tzv. rozsirenych rodin tvorenych
z jednotlivymi nukledrnymi rodinami prepojenymi vzajomnymi pokrvnymi vazba-
mi, ¢i pribuzenskymi pomermi sprostredkovanymi sobasom. V ich rdmci sa rozvija-
li z pohladu rodinného préva ,ndhradné” rodinné vztahy s ustrednou povinnostou
poskytnut dietatu starostlivost — vychovu, vyzivu, ochranu a zaopatrenie — zo strany
$ir$ej rodiny.

Dieta (do nadobudnutia svojej plnoletosti, dobovo oznatované aj ako ,nezleti-
lec”) tak podliehalo:

1. otcovskej moci (vznikajicej vo¢i dietatu narodenému v manzelstve a aj voci die-
tatu legitimovanému. Otcovskd moc vznikala aj osvojitelovi — muzovi vo¢i dieta-
tu osvojenému?). Dieta podliehalo aj rodi¢ovskej moci, ktorej obsah sa &iastoé-
ne prelinal s mocou otcovskou.*

2 K povodnym uhorskych syntézam sikromného préva a definicidm rodiny a manzelstva pozri FRANK,

L Principia iuris civilis hungarici, 1. Tomus, Pestini, 1829, s. 118; KHLOSZ, P. Praxis seu forma processu-
alis fori spiritualis in Mariano-apostolico Hungariae regno usu recepta. Tyrnaviae, 1761, s. 29; KELEMEN,
E. Institutiones iuris hungarici privati. I. Liber, Budae, 1818, 5. 329; JUNG, J. Darstellung des ungarischen
Privatrechtes, 1. Band, Wien, 1818, s. 121; pozri aj sudobt katolicku priru¢ku HABEL, F. Uceni mudrosti
krestanskej skrz které chudobni (neskazeného) srdca ewanjelizowani to jest, IV. stranka: O swatich Swdtos-
tich. Trnava, 1802, s. 182 — 194.

»  Qsvojenie preslo v obdobi medzivojnovej CSR zisadnou reformou v zikone ¢. 56/1928 Zb. z. a n,,

v rdmci ktorej sa striktnejsie zakotvila zdsada adoptio naturam imitatur odlisiac sa od Upravy platnej

v predchddzajicom obdobi, zdoraziiujicej prioritne majetkovy zdujem. Osvojenie bolo zmluvnym

vztahom a podliehalo schvéleniu stdu. Osvojit bolo mozné aj plnoletého. Osvojitelom mohla byt len

osoba, ktora nemala vlastné manzelské deti, pricom osvojitel musel mat viac ako 40 rokov a osvojenec

musel byt od osvojitela mladsi o viac ako 18 rokov. Manzel mohol byt osvojitelom len v pripade sthla-

su druhého manzela. Blizsie LACLAVIKOVA, M. - TOMIN, M. Adoption (Successful Unification

of Adoption Law in Interwar Czechoslovakia). In Krakowskie studia z historii paristwa i prawa, 2022,

roc. 15, €. 2, s. 325 — 338. Pristupné na: https://www.ejournals.eu/Krakowskie-Studia-z-Historii-Pan-

stwa-i-Prawa/2022/Tom-15-Zeszyt-2-2022/art/21693/

Rodi¢ovskd moc patrila obom rodi¢om (z legitimneho manzelstva), nemanzelskej matke a osvojitelom

a na rozdiel od otcovskej moci neobsahovala zdkonné zasttipenie (zékonnym zastupcom bol len otec

v rdmci otcovskej moci alebo poruénik v rdmci poruénickej moci). Rodi¢ia boli opravneni:

1. nad neplnoletymi detmi vykondvat pravo dozoru a discipliny,

2. deti vychovavat,

3. urtit im miesto pobytu a pravo drzat deti pri sebe,
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2. pod moc poru¢nika patrilo

— neplnoleté manzelské dieta po smrti/pozbaveni/do¢asnom pozastaveni (sus-

pendovani) vykonu otcovskej moci;

- vidy nemanzelské dieta (poru¢nikom bola zvi¢$a nemanzelskd matka, pri-

padne ustanoveny poruénik) a

- podliehalo jej aj osvojené neplnoleté dieta, ak osvojitelkou bola Zena a pre

otcovski moc nebol v zmluve o osvojeni dohodnuty iny rezim.

Osobitnym druhom bol rezim verejného poruénictva (verejny poruénik/obec/
okres) ako zichytny model formujucej sa verejnoprévnej socidlnopravnej ochrany
deti a mlddeZe. Uplatnil sa v pripade neexistencie zdujmu o dieta zo strany uz$ej
alebo $irsej rodiny a v pripade dietata opusteného, ndjdeného.

Ako fakticky rezim vykonu starostlivosti o dieta sa akceptovalo aj pestunstvo™
(pestun mohol ale nemusel byt poru¢nikom dietata) s pomerne $irokym vyuzitim
v réamci rodinnych kolonii zriadenych pri detskych domovoch.

2.1. Otcovskd moc

Otcovska moc s jej rimsko-pravnym zdkladom mozno povazovat v podmien-

kach dynamicky sa meniacej modernej spolo¢nosti za doznievajuci a postupne

t.32

eliminovany konce mancipacny proces zeny a ostatnych c¢lenov rodin
1 k E tatnych ¢l d

vratane dietata prispel k formovaniu nového konceptu® - konceptu rodi¢ovskej

4. udelit sahlas k uzavretiu manzelstva neplnoletych deti a v pripade, ak bolo manzelstvo uzavreté bez
ich sdhlasu (,privolenia“) takémuto manzelstvu odporovat.

Blizsie CHURA, A.J. - KIZLINK, K. Slovensko bez dorastu. 2. diel, 2. Cast, ref. 23, s. 1007.

Pestin vykonéval ¢ast rodicovskych prav na zéklade zmluvy alebo v zmysle rozhodnutia poru¢enského
tradu/sudu.

Naopak, vplyv konceptu otcovskej moci mozno pozorovat stabilne napr. pri rozhodovani o vstupe do
manzelstva. V zmysle préva platného na tizemi Slovenska sa pri uzavreti manZelstva neplnoletej osoby
vyzadoval sthlas zakonného zistupcu - rodi¢, poruénik, pripadne aj poru¢enského dradu (neskér

31

32

porucenského stidu). Zakonnym zistupcom bol spravidla otec (ak otec nezil, matka ako zdkonnd
poruénitka — aviak iba vtedy, ak otec neuréil iného poru¢nika, pripadne matka sa zo zékonnych
dévodov nemohla stat porué¢ni¢kou vlastného dietata), u nemanzelského dietata matka.

Moderna spolo¢nost zaciatku 20. storoc¢ia sa musela vysporiadat s novymi fenoménmi — ndrastom
netiplnych rodin (vojnové straty, vystahovalectvo, narugenie konceptu nerozlu¢itelnosti manzelstva
azakotvenie moZnosti rozvodu manZelstva a i.), vktorych de facto otcovski moc a autoritu zastupovala

33

¢asto matka. Prenosom ekonomickej zodpovednosti za rodinu aj/alebo vylu¢ne na Zenu, nérastom
vzdelanosti Zien, ziskanim volebného préva a vobec rastiicou angazovanostou vo verejnom priestore sa
riica pozicia muza ako hlavy rodiny. O rodinni/rodi¢ovska moc sa fakticky delia obaja manzelia, Zene
— matke vedenie domdcnosti, bezna starostlivost o rodinu a deti, vychovné kompetencie a pod. Otcovi
historicky zostdva vyhradené slovo v doleZitej$ich pravnych tkonoch.
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moci.** Proces presadenia sa rovnopravnej pozicie rodi¢ov vo vztahu k dietatu
a odstranenia dominantnej pozicie otca bol v§ak pomaly a jeho presadenie napo-
kon docielila az zmena rezimu nastolend uz spomenutou Ustavou 9. maja.>*
Institat otcovskej moci po obsahovej stranke slovenské pravo platné v prvej po-
lovici 20. storo¢ia konzervovalo v kontexte prév a povinnosti otca voci legitimnym
(manzelskym) detom*® s miernym emancipa¢nym trendom v prospech préav dietata
ajeho ochrany zo strany verejnej moci a $tatu a tiez zrovnopravnenia oboch rodi¢ov
pri vykone prév a povinnosti vo vztahu k detom.*” Rozumel sa iou na podklade § 15
zék. ¢1. XX/1877 o poru¢nictve a opatrovnictve: ,Sithrn prdv a povinnosti zdkonného
otca voti osobe a majetku svojho manzelského a legitimneho neplnoletého potomka“3®
V doésledku takto chdpanej otcovskej moci nadobudol otec ,vsestranne silnejsie po-
stavenie“
Obsahom otcovskej moci v zmysle zdkona o poru¢nictve a opatrovnictve bolo:
a) disciplinarna moc, ktora mohla ,byt vykondvand iba spésobom neskodnym pre
zdravie dietata” (§ 10 zékona o poruénictve a opatrovnictve*);
b) zédkonné zastupovanie dietata (§ 15);
c) opravnenie otca menovat dietatu poru¢nika (§ 15);
d) spréva majetku dietata bez povinnosti vyuctovania (sposob spravy uréil § 16 az
20 z4k. ¢l. XX/1877 o poruénictve a opatrovnictve).*!

% LUBY, S. Zdklady vseobecného sikromného prdva. I11. vydanie povodného diela. Samorin : Heuréka, 2002,

s.223.

Vo faktickej rovine mozno doznievanie konceptu otcovskej moci badat aj nadalej po roku 1948

36§ 15 zak. &l. XX/1877: ,Otcovskil moc nad svojim manzelskym a nad uzdkonenym dietatom vykondva otec.
V désledku tejto moci je otec zdkonitym zdstupcom svojich nezletilych deti a je oprdvneny spravovat majetok
deti spravidla bez povinnosti vyuctovania, ako aj menovat im porucnika a vylicit niekoho z poruénictva.”
Citované podla SINGER, J. - MILOTA, A. - SPORZON, J. - TURNER, A (eds.). Priru¢nd sbierka
justicnyich zdkonov platnych na Slovensku a Podkarpatskej Rusi, Bratislava : Concordia, knihtlac¢iaren
a nakladatelsky ustav, 1933, s. 18 — 45.

% CHURA, A.]. - KIZLINK, K. Slovensko bez dorastu. 2. diel, 2. ¢ast, ref. 23, s. 1007, 1018.

*  Vykon otcovskej moci sa viazal na plnd pravnu spdsobilost otca a pravne sa odévodnoval z priameho,
pokrvného pribuzenského zvizku medzi nim a dietatom narodenym z manzelského zvizku. Pokial sa
otec stal nezvestnym/miesto jeho pobytu bolo neznime, resp. mu spdsobilost privne konat bola ob-
medzend, na uvedeny ¢as zanikal aj vykon otcovskej moci a prechddzal na ur¢eného zikonného zastup-
cu dietata (poru¢nik). In ALMASI, A. Ungarisches Privatrecht.1. Band. Berlin und Leipzig : Vereinigung
wissenschaftlicher Verleger Walter de Gruyter & Co, 1922,s.219.

¥ CHURA, A.J. - KIZLINK, K. Slovensko bez dorastu? 2. diel, 2. Cast, ref. 23, s. 1008.

% § 10 zék. ¢l. XX/1877: , Dozor nad neplnoletymi patri rodicom a ked'ich niet, porucnikovi.”

# ALMASI, ref. 38, 5. 220 — 221.

35
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Otcovi prindlezalo privilégium osobného pozivacieho préava na cely majetok die-
tata, ktoré malo byt vykondvané sposobom, zodpovedajicim konaniu starostlivého
otca rodiny (§ 26 a 27 zék. ¢l. XX/1877). Predmetom pozivacieho prava bol v z4sa-
de cely majetok dietata, s vynimkou zarobku neplnoletého zamestnaného, starsieho
ako 14 rokov, majetok ziskany darom, dedenim, ak darca, ¢i porucitel nevylucil otca
zo spravy.*

Dieta vo vztahu k otcovi/obom rodi¢om malo pravo na vyzivu, vychovu, zaopat-
renie. Rozsah a obsah rodi¢ovskej starostlivosti (,,péce) o dieta vymedzil prof. Sed-
la¢ek nasledovne: , Péce znamend onen pravidelny zjev, Ze rodice jevi snahu dité své za-
chovati pfi Zivoté a ddti mu schopnost Zivota, jinymi slovy, Ze dité vyZivuji a vychovdvaji.
Péte znamend i mravni piikaz, Ze rodice maji se starati o vyZivu a vychovu svich déti."*
Prave plnenie vyzivovacej (alimenta¢nej) povinnosti bolo jednym z najpél¢ivejsich
problémov danej doby vo vztahu k starostlivosti o dieta, na ¢o zdsadne poukazovala
prévna a spolocenskd prax konca 19. a prvej polovice 20. storo¢ia. Zdkon ¢. 4/1931
Zb. z. a n. mal priniest podstatné zlepsenie situdcie najma u socidlne ohrozenych
deti, osobitne nemanzelskych deti a su¢asne mal prispiet k zvySovaniu socidlnoprav-
nej ochrany oséb odkdzanych na vyzivu, vychovu alebo zaopatrenie vSeobecne*,
teda nielen neplnoletych deti a mlddeze.* Situdcia s vyméhanim vyzivného sa na
Slovensku postupne od zaciatku 30. rokov zlep$ovala, zlepseniu vsak napomobhla aj
stabilizdcia verejného a spolkového sektora reflektujiceho socidlnoprévnu ochranu
deti. Po roku 1930 exekucie vo veci vyzivného do cudziny napomohla efektivne rie-
$it aj Spolo¢nost pre medzinarodnu prévnu ochranu deti so sidlom v Brne.*

# Vymedzenie spravy majetku dietata podla zak. &l. XX/1877 (§ 3, 16, 17,23,24,25a29 bod c).
#  In SEDLACEK, ref. 4, . 206.

# § 1 zdkonom ¢&. 4/1930 Zb. z. a n. ulozil pracovnu alebo int zdrobkovi povinnost povinnym osobam:
»Kto je pravné zavdzdn vyZivovati, vychovdvati nebo zaopatfiti jiného a nemd jméni nebo stalych pfijmi, aby
z nich mohl iiplné uhraditii potfebny ndklad, je povinnen vykondvati podle moznosti a podle svjch schopnosti
takovou Cinnost, aby z jejiho vytézku mohl #ddné dostdti tomuto svému zdvazku.” § 8 cit. zidkona ulozil
trestnopravnu sankciu za imyselné alebo nedbanlivostné neplnenie pracovnej a vyzivovacej, vychov-
nej povinnosti, ak tymto konanim/nekonanim hrozila opravnenému hmotna ntidza, alebo musel byt
podporovany inou osobou. Trestom bolo odnatie slobody od jedného tyzdna do $iestich mesiacov
a ako vedlajsi trest mohla byt ulozend strata volebného prava do obecnych orgénov. Trestné konanie
sa za¢inalo vzdy na stikromny névrh opravnenej osoby alebo porucenského sudu. § 9 cit. z. uré¢il zénik
trestnosti, pokial oprévnenej osobe nebola sposobend trvald ujma a povinnd osoba nahradila vietku
$kodu skor, nez sid vyriekol kone¢né rozhodnutie vo veci samej.

# Vzmysle § 1 sa tym myslela vieobecna vyZivovacia povinnost rodi¢ov vo¢i detom aj deti voci rodi¢om,
vyZivovacia povinnost otca nemanzelského dietata, starych rodi¢ov vo¢i vnukom a pod. Pozri J. B. Krok
k ochrane sociélne slabych. In Administrativny vestnik, 1931, ro¢. 10, s. 121 — 122.

% Vznikla diiom 2. decembra 1930 a vybavovala predovietkym alimenta¢nt agendu s cudzim prvkom
(najmi vymdhanie vyZivného i sprostredkovanie dohody medzi povinnymi a opravnenymi osobami
na vy%#ivné vo vztahu k zahrani¢iu). Pozri najmi stanovy (nedatované) Spolo¢nosti in MZA, f. G-134,
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Zanik otcovskej moci sa viazal podla § 21 a 22 zak. ¢l. XX/1877 na smrt otca
alebo dietata, dosiahnutie plnoletosti dietata alebo zru$enie otcovskej moci poru-
¢enskym sudom.

2.2 Porucnictvo

Poru¢nicky vztah historicky patril medzi vztahy nahradzajiace otcovski moc
anahradzal pre neplnoleté osoby tiito moc (otec nezil, nemohol vykonavat otcovskd
moc; povinne mu podliehali vietky nemanzelské deti). Opatrovnictvo na rozdiel
od poruc¢nictva chrénilo zdujmy plnoletych osob, ktoré nevedeli/nemohli si spra-
vovat svoje zélezitosti sami pre obmedzenie/pozbavenie sposobilosti prévne konat
(§ 27,29 a30zék. &l. XX/1877 o porucnictve a opatrovnictve).*” Prijat poruénictvo
alebo opatrovnictvo a vykonavat ich bolo ¢estnou ob¢ianskou povinnostou (§ 53
zék. ¢l. XX/1877 o poruénictve a opatrovnictve). Poru¢nika (podobne aj opatrov-
nika) ustanovoval poru¢ensky trad/sad.*

Zakladom upravy poru¢nictva na Slovensku v prvej polovici 20. storocia zostal
prevzaty uhorsky zdkon — zdk. ¢1. XX/1877 o poru¢nictve a opatrovnictve. Predmet-
nd uprava rozli$ovala:

1) menované poruénictvo — v titkone mortis causa alebo inej verejnonotarskej listine
(§ 43 pism. a). Pravo ur¢it poru¢nika mal otec (matka tymto pravom nedispono-
vala vobec) a z tohto doévodu zékonné poru¢nictvo matky nastupovalo az vtedy,
ak otec poru¢nika neur¢il;

2) zékonné a prirodzené poruénictvo, priznané matke ako prirodzenej a zdkonnej
poru¢nicke vo vztahu k vlastnym detom (§ 34 a 35 zakona o poru¢nictve a opat-
rovnictve) za podmienky, Ze bola k vykonu poruénictva spdsobild. Matka spra-

49

vovala aj majetok deti bez povinnosti u¢tovat®, a to do ¢asu trvania jej vdovstva,

$k. 1. Fond Spolo¢nosti pre medzindrodnd pravnu ochranu deti v Brne je uloZeny v Moravskom zem-
skom archive v Brne (MZA), f. Spolek pro mezinarodni pravn{ ochranu mlideze v CSR (G 134), aviak
obsahuje len materidly k obdobiu rokov 1938 — 1949. Navyse ide len o torzo pévodného fondu, pri¢om
8k. (kartén) 1 obsahuje vyro¢né spravy Statistické stvahy Spolo¢nosti, $k. 2 nie je k dispozicii na $ta-
dium z dévodu ochrany osobnych udajov.
¥ Opatrovnictvo bolo upravené v zék. ¢l. XX/1877 o poruénictve a opatrovnictve (§ 28):
1) pre plnoleté osoby dusevne choré alebo hluchonemé, ktoré sa nevedeli dohovorit posunkovym
jazykom alebo spravovat majetok ;
2) pre plnoleté osoby mérnotratné.
4 Blizie napr. FAJNOR, V. — ZATURECKY, A. Ndstin sikromného prdva platného na Slovensku
a v Podkarpatskej Rusi, IIL vyd., ref. 10, s. 470 a nasl.
Vynimkou bol pripad, Ze by sa matka-vdova povinnosti spravovat majetok dietata/deti vzdala; pripad,
ak otec ur¢il intt osobu ako spravcu tohto majetku, pripad; ak osoba, od ktorej majetok pochadzal si

49

vymenila iného sprévcu majetku.
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uzavretim nového manzelstva jej toto pravo zanikalo. Matka bola teda povinnd

prijat poru¢nictvo vo vztahu k vlastnym neplnoletym detom, ale nebola povinnd

spravovat ich majetok. Matka mohla mat vo svojej opatere vlastné neplnoleté
deti aj v tom pripade, ak mali otcom ustanoveného (menovaného) poruénika

s vynimkou pripadu, ak bola z vykonu poruénictva vylacens;

3) zékonné porucnictvo, priznané po matke starému otcovi z otcovej strany, nasled-
ne starému otcovi z matkinej strany, potom muzskym bo¢nym pribuznym pod-
la stupnia pribuzenstva (medzi viacerymi pribuznymi toho istého stupnia vyber
uskutoénil poru¢ensky trad/sud (§ 39 zdkona o poru¢nictve a opatrovnictve);

4) stdom ustanovené poruénictvo, nasledovalo v pripade, ak nebola moznost vyssie
uvedenych druhov poruénictva (§ 42 zdkona o poruénictve a opatrovnictve).*
Specidlne vo vztahu k nemanzelskému dietatu sa podla § 39 zikona o poru¢-

nictve a opatrovnictve za poru¢nicku ur¢ila jeho plnoletd matka. Ak matka neman-

zelského dietata nebola plnoletd a pravne sposobild, bola nezvestnd, alebo nezila,
potom bol dietatu poru¢enskym tradom/stdom ustanoveny poru¢nik (ak to bolo
mozné z pribuznych dietata).

Obsah prav a povinnosti poru¢nika a porucenca ustanovil § 66-141 zikona
o porucnictve a opatrovnictve, v zmysle ktorych sa poru¢nik:

1) stal zdkonnym zdstupcom porucenca vo vietkych jeho veciach;

2) bol povinny vychovavat a nechat vzdelédvat poruéenca spolu so viestrannou sta-
rostlivostou o telesny aj duSevny/mravny vyvoj;

3) prevzal spravu majetku porudenca;

4) po skonéeni poruénictva bol povinny vydat koneéné vyiétovanie, ako aj kazdo-
ro¢ne podat ¢iastkové vyuctovanie.

Ukonéenie poruénictva (§ 54 a S5 zdkona o poruénictve a opatrovnictve) sa via-
zalo na smrt poru¢nika, smrt porucenca; nadobudnutie plnoletosti poru¢encom,
obnovou otcovskej moci nad poru¢encom; stratou/obmedzenim sposobilosti prav-
ne konat u poru¢nika, zbavenim funkcie poru¢nika pre porusenie povinnosti.

Ceskoslovenské zékonodarstvo (Zékony ¢.246/19227Zb.z.an., ¢ 391/1922 7Zb.
z. a n, vl. nar. 40/1932 Zb. z. a n.) prinieslo zdsadné instituciondlne zmeny, zahf-
fajuce postupny presun agendy z porucenskych uradov (sudobo oznacované ako
sirotské vrchnosti) na poru¢enské stidy. Podla zékona ¢. 246/1922 Zb. z. a n. presla
porucenskd agenda z rezortu vnutra pod rezort spravodlivosti a zanikla prévomoc
autonémnych porucenskych uradov, ktorych pravomoci a kompetencie prevzali

0 Predmetné rozli$enie druhov poru¢nictva poznalo uz uhorské novoveké prévo a veda. Pozri HUSZTY,

S. Iurisprudentia practica seu commnetarius novus in ius hungaricum, Liber IL., Agriae : Typis Francisci
Antonii Royer, 1758, s. 121 - 128.
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reorganizované porucenské trady zac¢lenené do ststavy vseobecnych sidov so za-
chovanim trojstupriovej Grovne rozhodovania porucenskej agendy. Uvedeny zdkon
doplnil o par mesiacov zékon ¢. 391/1922 Zb. z. a n., ktory nariadil likvidciu tzv.
sirotskych pokladnic (fungujucich podla zék. ¢l. XX/1877 o poruénictve a opatrov-
nictve), v ktorych sa dovtedy ukladali majetky poru¢encov a opatrovancov. Nako-
niec vykon porucenskej agendy delegoval zdkon ¢. 100/1931 Zb. z. a n. na riadne
stdy, v ktorych uz p6sobili v¢lenené porucenské urady.

Poruénictvo a opatrovnictvo S. Luby z historického hladiska zaradil medzi
ochranné pomery s prioritou ochrany majetkovych zdujmov porucenca alebo
opatrovanca.®’ Od konca 19. storo¢ia mozno pozorovat isty ideovy posun smerom
k osobe porudenstva/opatrovanca, do vykonu poru¢nictva totiz prenikaju aj isté ve-
rejnoprévne prvky (ingerencia $tétu a jeho kontrolnych mechanizmov, ingerencia
samospravy a jej organov).

Ingerencia $tatu a kredcia socidlnopravnej ochrany dietata je zretelnd osobitne
v pozicii verejného porué¢nika (sudobo v zmysle starej terminolégie na Slovensku
oznagovaného aj ako sirotsky otec). Ustanovenie § 173 zakona o poruénictve a opat-
rovnictve stanovilo obciam povinnost zriadit funkciu verejného poru¢nika, ktory
mal zastupovat a spravovat poru¢nicku a opatrovnicku agendu v danej obci pre vet-
ky deti ochrany hodné, najmi osirelé a opustené deti (dozor nad poru¢nikmi, ale aj
priamy vykon poruénictva v pripade ak poruénik nebol ustanoveny). Ak by sa pre
danu obec tento trad neobsadil pre nedostatok vhodnych kandidétov, mala Zupa
zriadit pre viaceré obce spolo¢ného verejného poru¢nika a administrativny Zupny
vybor mal ur¢it jeho sidlo a finan¢ny prispevok jednotlivych obci na jeho vydrziava-
nie. Finan¢na néro¢nost kazdodenného vykonu kompetencie verejného poruénika
prinutila viaceré obce, aby sa zdruzili, a vykon porucenskej agendy prenechali okres-
nym poru¢nikom s ich pdsobnostou v $ir$ich zdruzenych okresoch.

Novt definiciu a vyznamné zmeny v postaveni verejnych poru¢nikov pri-
niesla uprava vl. nar. 40/1932 Zb. z. a n.*?, ktorého realizicia na Slovensku v$ak tr-
vala niekolko rokov. Ustanovenie § 6 tohto vl. nar. 40/1932 Zb. z. a n. stanovilo za
verejnych poru¢nikov po schvéleni poru¢enskym sidom novokonstituované spolky
Okresnych peclivosti o mlddez (OPM), ktoré tak vykonavali tito agendu ako dele-
gované a priorizované verejné organy cez svojich dozornych dévernikov. Verejnym
porué¢nikom sa mohli stat aj okresné vybory (pre obvod poruéenského sudu, v kto-

S1

LUBY, S. Dejiny siikromného prdva na Slovensku. Reprint. Bratislava : Iura edition, 2002, s. 333.

Jeho cely ndzov znel: V1. nar. ¢ 40/1932 Zb. z. a n,, kterym se vyddvaji nékterd ustanoveni o spolupiisobnos-
ti orgdnii vefejné péce o soudni chrdnénce a dobrovolné péce o mlddez s porucenskymi (opatrovnickymi) soudy
v zemich Slovenské a Podkarpatoruské.

52
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rom vybory pdsobili a so stthlasom tohto sadu) alebo obec a kone¢nym poskyto-
vatelom verejného poru¢nictva mohla byt ustanovend ako poslednd instancia obec
(resp. v nej posobiac obecny notér v zneni § 1 vl. nar. 40/1932 Zb. z. a n.).

Funkciu verejného poru¢nika mohla vykonavat len fyzickd osoba s uplnou spo-
sobilostou prévne konat, mravne bezuhonn4, po dosiahnuti veku 26 rokov a na tito
funkciu boli najviac vhodné osoby pracovnikov socidlnych a charitativnych ustavov
a zariadeni, spolkov, medzi nimi zacali prevlddat v 30. rokoch funkciondri zmiene-
nych OPM a vedenie poruc¢enskej administrativnej, pisomnej agendy potom zabez-
pecovala taktiez uradoviia prislusnej OPM.>

Kompetencie verejného porué¢nika blizsie ur¢ilo citované nariadenie ¢ 40/1932
Zb. z. a n. a patrilo do nej:

1) v8eobecnd starostlivost o deti ochrany hodné (neplnoleté) a opatrovancov (aj po
nadobudnuti plnoletosti), ktori mali v obvode prisluného poru¢enského sadu
trvaly pobyt™,

Obsah a rozsah povinnosti a kompetencii OPM v agende verejného porucnictva podla vl. nar. 40/1932
Zb. z. an. ozrejmila napr. vyro¢nd sprava OPM Hlohovec za r. 1938: , Verejné porucnictvo je funkcia velmi
zodpovednd a obsiahla. Stard sa najviac o deti nemanzelské, o siroty, o deti rozliiceného manzelstva a o deti
opustené. K tejto prdci je treba porozumenia a citu pre deti nestastné, aby bol poctive vedeny ich majetok, a aby
bolo dobre postarané o ich vjchovu a vyZivu. Ked zistia sa nedostatky, Ze deti sii ohroZené mravne v $patnom
prostredi, je nutné pracovat k ndprave cestou prislusnych viradov. Vietky deti, ktoré potrebujii ochrany po
strinke prdvnej a inej pomoci, odovzddva okresny siid verejnému porucnikovi. Verejny porucnik md v eviden-
cii véetkyich porucencov a nezl. opatrovancov, ktori majii v obvode jeho pésobnosti trvaly pobyt, za tym iicelom
vedie ich kataster. Dbd, aby kazdy nezletilec a opatrovanec mal zdkonitého zdstupcu. Dokial ho nemd, vyko-
ndva tie tikoly sdm. Doziera na innost porucnikov a opatrovnikov, aby tito plnili svoje povinnosti ohladom
vyZivy a vyichovy porucencov, ako i o ich spravu majetku.

Verejny porucnik vyhotovil s porucnikmi a opatrovnikmi v 69 pripadoch vyictovania zo sprdavy majetku za
uplynuly rok. Dozieral, aby nezletilci pod otcovskou mocou neboli vo vyZive a vjchove zanedbdvani a aby
ich imanie zlou sprdvou nebolo ohrozené. V 22 pripadoch poZiadal o vyhldsenie nezletilcov za opustenych,
kedze nebolo Ziadnych majetkovych pribuznych, ktori by sa mohli o nezletilcov postarat a jednak, Ze deti boly
v rodine vystavené mravnej zkdze a bolo lepsie ich premiestnit do rodiny inej, nez aby OPM prispievala na ich
vyichovu v rodine, kde by boly vystavené mravnej skdze.

Verejny porucnik podal na doZiadanie okr. siidu a Krajského siidu v Nitre v 177 trestnych pripadoch zprdvu
0 Zivote, osobnych a majetkovych pomeroch mlad. provinilcov.

Verejny porucnik vykonal intervencii v S30 pripadoch. Podal ozndmeni siidu v 670 pripadoch. Smier me-
dzi nemanZel. rodi¢mi a manzelskymi docielil v 23 pripadoch. V zdleZitostiach uznania otcovstva a platenia
alimentov zakrocil v S7 pripadoch. V 27 pripadoch vymdhal alimenty exekucne. V 11 pripadoch vymdhal
alimenty cestou Spolo¢nosti pre medzindrodnii prdvnu ochranu mlddeze vo Francie, Kanade, Amerike a Ar-
gentinie. V 2 pripadoch poziadal Krajsky siid o vyhldsenie nezvestnych otcov za mrtvych, aby usnadnil novy
snatok matke deti, a tjm zaistil im lepsiu budiicnost a v niektoryich pripadoch aj zdk. povod.” In SA Trnava,
f. OSM Hlohoveg, $k. 1, inv. & 12.

V pripade, ze ustanoveny porué¢nik alebo opatrovnik nemohol tlohy zékonného zastupovania plnit,
verejny porué¢nik vykonal neodkladné pravne tkony v prospech dietata (opatrovanca) ako zdkonny
zastupca sam.
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verejny dozor nad ¢innostou poruénikov/opatrovnikov (nad vychovou, vyzivou,
spravou majetku a mravnostou zverenych deti a opatrovancov). Ak doslo k z4-
vaznému zanedbaniu povinnosti starostlivosti o dieta mohol podavat navrh na
odstrdnenie chyb alebo podavat aj navrh na zbavenie poru¢nickej/opatrovnickej
moci. Rovnako vykonéval dohlad nad detmi pod otcovskou mocou vo vztahu
k zanedbaniu vyzivy, vychovy ¢i spravy majetku maloletého. Uvedentd povin-
nost dohladu bol povinny vykonat aspori raz za pol roka nav$tevou poru¢encov
a opatrovancov vo svojom obvode. Ak nedoslo k néprave nedostatkov pri kon-
trole zdkonnych zéstupcov, poru¢nikov a opatrovnikov uvedené skuto¢nosti mal
verejny poru¢nik oznamovat poru¢enskému sudu,

podévanie ndvrhov na sidne uznanie dietata za opustené. Verejny poru¢nik po-
daval aj ndvrh na odnatie dietata rodi¢om/pestinom zanedbévajucim jeho vy-
chovu a vyzivu a Ziadost o prijatie dietata do stavnej starostlivosti.

funkcia pravneho poradcu poru¢nikov a opatrovnikov vo vSetkych pravnych
a inych zélezZitostiach vykonu poru¢nickej alebo opatrovnickej moci nad zvere-
nymi, opatrovanymi detmi alebo osobami.

poskytovanie st¢innosti pri vykone porucenskej agendy poru¢enskymi tradmi/
sudmi, najmi podat sprévu o Zivotnych, osobnych, rodinnych a majetkovych po-
meroch deti a opatrovanych oséb (§ 11).

poskytovanie sucinnosti v rdmci trestného sudnictva nad mlidezou, verejny
poru¢nik na Ziadost sudov mlddeze podaval spravu o Zivotnych, majetkovych,
osobnych pomeroch mladistvého a tiez bol povinny oznamovat pripady, ak bol
mladistvy vydany mravnému ohrozeniu, resp. mohol byt pritomny tiez pri vyko-
ne ochrannej vychovy/dozoru.

vedenie tzv. opatrovnickeho alebo porucenského zoznamu (ustanovenie § 19
vl. nar. ¢. 40/1932 Zb. z. a n. hovorilo o ,katastri poru¢encov a opatrovancov®,
dobovo ozna¢ovanom ,sirotsky register”) a povinnostou prednostu porucenské-
ho tradu/stdu (§ 19) sa stala kontrola plnenia tloh verejného poru¢nika spolu
s pravom ziadat od neho vysvetlenia, alebo podavat ndvrh na jeho odstupenie.

2.3 Pestiinska starostlivost ako preferovand ndhradnd forma
rodinnej starostlivosti

Starostlivost pestunov realizovala obmedzeny vykon rodi¢ovskych prav spoje-

nych s vychovou a vyzivou zverenych deti.* Verejnoprévna ochrana (modelovand

55

Vo vieobecnosti bolo mozné rozlisit pestinsku starostlivost v rodinnych kolénidch zriadenych obcou/
ustavom; pestunsku starostlivost kontrolovanu a riadent zo strany OPM a pestunsku starostlivost za-
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od konca 19. storoéia) poznala fakticky pomer pestinstva, bez jeho pravnej regula-
cie. K ¢iasto¢nej reguldcii doslo nasledne na podklade novej ¢eskoslovenskej tpravy
zdkonom ¢.256/1921 Zb. z. a n. o ochrane deti v cudzej starostlivosti a deti neman-
zelskych, vykonaného vl. nar. 29/1930 Zb. z. a n.** Obe pravne normy tvorili hlavnu
pravnu Gpravu postavenia deti v pestinskej starostlivosti a postavenia pestanov. Zi-
kon ¢.256/1921 Zb. z. a n. definoval, ¢o sa chapalo pod pojmom ,,cudzia starostli-
vost*, za ktort bolo treba rozumiet starostlivost inych 0sdb nez rodi¢ov o dieta/deti
mladsie ako 14 rokov. Do tohto druhu starostlivosti nepatrili:

a) deti, zaopatrené vo verejnej, Stitnej (Ustavnej) starostlivosti;

b) deti nachadzajuce sa v cudzej starostlivosti len do¢asne (ako tvorila dochadzka
do $koly v inom mieste nezZ je miesto bydliska dietata, lie¢ebny alebo rekrea¢ny
pobyt dietata, pobyt v nemocnici ¢i lie¢ebni a pod.).

K osobe pestuna uvedené pr. normy ur¢ili, Ze sa nim mohli stat:

1) fyzickd osoba alebo

2) ustav (napr. $tatny domov, $pecializovany ustav, sikromny utulok, detsky domov
zriadovany OPM a pod.).

Pesttin mohol dant starostlivost vykonédvat bezodplatne alebo odplatne. Posta-
venie pestina bolo ¢isto faktické pri vykone niektorych rodi¢ovskych prav podla
zmluvného dojednania alebo na zaklade rozhodnutia poruc¢enského uradu, resp.
stdu. Vykon pestunskej starostlivosti sa od 30. rokov 20. storo¢ia podriadoval verej-
nej kontrole OPM v zmysle preneseného vykonu dozornej ¢innosti z poru¢enského
uradu/stdu na orgdny OPM podla § 3 vl. nar. ¢.29/1930 Zb. z. a n. Zneuzitie posta-
venia a zanedbanie ¢i zneuZivanie prav a povinnosti pesttna sa trestalo podla § 3 a)
zdkona ¢. 256/1921 Zb. z. a n. ako priestupok petiaznym trestom do 1000,- korin
alebo trestom odnatia slobody v trvani do jedného mesiaca, pokial neslo o trestny
cin.

VSeobecny dozor nad detmi v cudzej starostlivosti a nemanzelskymi detmi na
Slovensku a v Podkarpatskej Rusi patril poru¢enskym (sirotskym) dradom I stolice,
povinnost dozoru nad detmi v ustavnej starostlivosti mal Krajinsky urad v Bratisla-
ve a ako najvyssia instancia bolo ustanovené Ministerstvo socidlnej starostlivosti.
Priamy dozor nad detmi cez miestne OPM vykonavali tzv. dozorni dévernici, ktori
mali pravo kontroly vstupom do bytov a obydli pestunov alebo rodi¢ov, kontrolo-
vali pomery a zdravotny a dusevny vyvoj dietata/deti, mohli sa verejne dopytovat

lozent dohodou medzi rodi¢mi a pestinom bez kontroly (bez povolenia stdu, resp. prislusného poru-
&enského tiradu. Uréend bola hlavne pre pribuznych, ktori sa cheeli o dieta postarat).

Toto nariadenie nadobudlo u¢innost v Slovenskej a Podkarpatskoruskej krajine vyhli$kou ministra so-
cidlnej starostlivosti ¢. 87/1936 Zb. z. a n. diiom 1. septembra 1936.
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aj inych 0sdb a predovietkym samotného dietata (s prihliadnutim na jeho vek a du-
Sevnu vyspelost) ¢i sledovat priamo v mieste bydliska dietata Groven poskytovanej
pestunskej starostlivosti.

Dotknuty typ ndhradnej vychovy bol uréeny $pecidlne pre deti mravne bezihon-
né, no opustené, osirel¢, ktoré sa umiestriovali obvykle do vidieckych (event. aj mest-
skych) rodin. Do pestunskej starostlivosti so sprisnenym dozorom socidlnych pracov-
nikov tstavov sa dostévali aj deti ,mravne narusené“ (deti s poruchami sprévania),
ktoré vsak svojim sprévanim dévali istd zaruku, Ze budu viest u pestinov riadny Zivot.”

Idedl pesttnskej starostlivosti sa stal predmetom prirodzene odbornej alebo laic-
kej diskusie aj kritiky, ktord ho ¢asto nazyvala vykonom ,kupovanej ldsky” ¢i predme-
tom falo$ného ludského sucitu, kedze boli zndme pripady, ked', péstouni po krdtkem
case Zddali vétsi vychovnou podporu za tu, jak fikali, velikou starost a prdci a kdyzZ sej
im vyhovéti nemohlo, odndselo to dité, az musilo ddno byti do jiné rodiny”. Deti v pes-
tunskych rodindch vykondvali roznu, ¢asto podradnu pricu, boli vystavené citovej
deprivicii a istrkom, a prijimali ¢asto niz$i zivotny, hygienicky ¢i zdravotny Standard
pestunskej rodiny, ktory by v ustavnej vychove dosahoval obvykle vys$$iu uroven,

hoci i8lo o ,ndhrasku, ale Zivot musi pocitati aj s ndhraskou.”®

Napriek uvedenym,
najzasadnej$ich vycitkdm proti pestunskej vychove rodinného typu sa pestinska
starostlivost v pohlade na verejnou mienkou citlivo vhimanou mravnou vychovou
dietata povazovala za lepsi typ vychovy ako ustavnd, kedze ,pfi poblouznéni ditka
v rodiné vychovdvaného domluva otcova a matciny slzy nahradi celou stupnici distavnich
porddkovych napomenuti a trestiiv.”

Ako asi vyzeralo prijatie a zivot deti u pestiinov, mozno dokumentovat z dalsieho
dobového citatu z praxe: ,Déti prichdzeji do rodin délnickych, domkarii-femeslnikii,
domkati-délnikii s nékolika kousky poli, do rodin Cisté femeslnickych, do rodin mensich
rolnikiw. Skoro viudy pfijdou mezi déti, které ochotné pfijmou nového spoludruha ¢i
druzku, takZe tito ani skoro nepostiehnou, Ze ocitli se v jiné domdcnosti. VZdyt i u nich
doma byval zpravidla podobny Zivot. Ditko na vychovdni pfijaté stdvd se plnoprdvnym
¢lenem nové rodiny, kde nikoho nenapadne, aby mu snad odmeérioval hiife nez svym vlast-
nim détem, ba leckdy se mu z vrozené dobrosrdecnosti nasich lidi —protoze je to sirotek
— spiSe nadlepsi nez ditku vlastnimu. ... Zndm a vim z vlastni zkusenosti, Ze v rodindch,
kde maji cizi ditky na vychovdni, nepanuji vZdy idylické ani selankovité poméry, a Ze by
si bylo priti leckdy po mnohé strance vychovy idedInéjsi, takové, jak se o ni pise v theorii.
.. Jako pro vSechny ostatni déti musi byti pravidlem i pfi vychové déti ositelych, aby byly
vychovdvdny tak, jako je tomu u déti, nad nimiz bdi starostlivé oci a pracovité ruky ro-

7 SECKY, R. Vyrchova rodinnd ¢ tstavni? In Péce o mlddez, 1923, rod. 2,'s. 154.
8 VRANY, R. Ku ¢lankiim vychova a péce rodinnd. In Péce o mlddez, 1922, ro¢. 1, s. 296.
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diciw. Vice od péstounti Zddati nelze a plni-li tito viici ditkiim cizim povinnosti pievzaté
tak, jako k détem vlastnim, nutno se tim plné spokojiti a nekldsti na péstouny premrsténé
pozadavky za peniz zpravidla jen tak tak kryjici skutecné vylohy odetfovaci.” Na otdzku,
¢i bolo v danej dobe dostatok pestunov a aky bol vzdjomny vztah medzi pestinmi
a opatrovancami, mozno citovat sidoby nézor, odzrkadlujuci nielen negativnu, ale
aj pozitivnu zivu prax: ,Mdme az dosud dostatek fddnych péstounii, ale musime je uméti
vyhledat. ... Pouta, vdzici déti osifelé k pestouniim — jim fikajii ,tatinku” a ,,mamimko”
— netrhaji se ani potom, kdyz odesly za Zivobytim do svéta a jako rodné déti vraceji se

s ldskou do chaloupek a chalup, do svého druhého domova, kde byly vychovdny.”*

3. Dieta ako objekt nového zdujmu $titu

Za spolo¢né zovseobecnujuce kritérium vetkych rodinnych vztahov a vztahov
ich nahradzajtcich mozno oznatit znak ochrany: ,Prdvo stard sa o osoby, ktoré pre
svoj mlady vek, alebo inii okolnost nevedia vobec alebo aspori nie samostatne spravovat
svoje veci. Podriaduje ich preto moci, ktord sa potom vykondva jednak nad nimi, jednak
v ich mene voli tretim osobdm. Obsahom tejto moci je teda na jednej strane moc dozoru,
na druhej strane moc zdkonného zastipenia v pomere k tretim osobdm.“®

Znak ochrany - v minulosti spajany najmai s rodinou, uz$ou alebo $irSou — bol
sucastou vizieb, tradi¢nych vztahov, filantropie, podpory a charity v ramci istej ko-
munity. Krizové javy typické pre koniec 19. a zaciatok 20. storo¢ia sa v nasich pod-
mienkach podpisali aj pod limiticiu moznosti ochrany zranitelnych oséb, oslabenie
vizieb a isté uvolnenie dovtedy pevnych $irokych pribuzenskych vztahov. Na druhej
strane nové pohlady na lohy §titu a jeho prienik do spolo¢nosti prehibili jeho soci-
alne funkcie a podporili silnejucu ingerenciu $titu do oblasti rodinnoprévnych vzta-
hov v zdujme ochrany dietata. I§lo o pomerne zésadnt zmenu v chépani funkcii §tétu
reflektujucu situdciu konca prvej polovice 19. a prvej polovice 20. storo¢ia, v rdmci
ktorého sa diskutovali: mala funk¢nost systému chudobinskej starostlivosti posky-
tovanej obcou®, oslabenie postavenia charitativnych spolkov a organizécii v dosled-

9 7 diskusie na tému rodinna alebo tstavna vychova pozri napr. SECKY, ref. 59, s. 156.

% LUBY, S. Zaklady vieobecného stikromného préva, ref. 34, s. 230.

¢ Chudobinsku starostlivost mozno definovat ako starostlivost obce o vetkych socidlne odkizanych
obéanov s domovskym pravom v danej obci (nemajetnost, praceneschopnost, absencia akéhokolvek
prijmu a podpory podla obecného zékona - zék. &l. XXII/1886 (§ 145 a 146) a jeho vykonédvacie-
ho nariadenia - nariadenie uhorského ministra vnutra ¢ 1422/1889. Pozri zévery DUDEKOVA, G.
Centralizdcia a represia verzus modernizacia. Vplyv neoabsolutizmu na organizéciu verejnej zdravotnej
asocialnej starostlivosti v Uhorsku. In KOVAC, D. - KOWALSKA, E. - SOLTES, P. a kol. Spolocnost na
Slovensku v dlhom 19. storoi, Bratislava : Veda, 2015, s. 209 — 210. V rdmci chudobinskej starostlivosti
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ku ekonomickych a politickych otrasov a zmien, narusenie tradi¢nych rodinnych

vizieb, masové vystahovalectvo a ndrast po¢tu opustenych deti, nérast poctu deti

ohrozenych sociélnymi, ekonomickymi a politickymi udalostami (deti ako vojnové

siroty/polosiroty, deti nezamestnanych, deti hladujuce v désledku preludnenosti

na vidieku, deti zanedbané, ohrozené, deti Zobrdkov, tuldkov, deti nezamestnanych,

deti z kriminogénneho prostredia a pod.). Problém sa snazil $tat riesit cez osobitné

normy chraniace ohrozené deti, ako napr.:

normy chraniace nemanzelské deti a ich matky (majetkové naroky vo vztahu
k nemanzelskému otcovi, lekarska starostlivost, alimentdcia a i.)%;

normy zakotvujtce systém $titnych detskych domovov (stidobo oznacovanych
aj za azyly alebo utulky)®;

62
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vystupovala domovskd obec vylu¢ne iba podporne, a to aZ po vyc¢erpani moznosti a povinnosti rodiny
a filantropie obecnych dobrodincov a inych dobro¢innych ustavov.

Nariadenie uhorského ministra spravodlivosti ¢. 3982/1916 o zvyS$enej ochrane nemanzelskych deti
a slobodnych matiek (prevzaté do pravneho poriadku prvej CSR).

Stitne detské domovy — azyly patrili k $pecifickym intiticiém verejnej starostlivosti o deti a mladez,
ktoré medzivojnova Ceskoslovenské republika prevzala pre tzemie Slovenska v Podkarpatskej Rusi
z uhorského prava a socidlno-prévnej praxe. V Ceskej casti ich vobec nepoznali. Zékladom pravnej
upravy sa stali:

- zak. ¢&. VIII/1901 o $tatnych azyloch (podla znenia autentického dobového slovenského prekla-
du v Zbierke uhorskych zékonov sa azyl oznatil za utuliiu alebo ttulok, synonymicky sa v zédkonoch
oznadilo prislu§né zariadenie ako utulna a aj ako nalezinec. In Zbierka krajinskych zdkonov na rok 1901.
Budapest : Hlavny kommissionar Ludvik Toldi knihkupec, tla¢ou Pestianskej knihtlaciarskej akciovej
spolo¢nosti, 1901, s. 162 — 164, 242 — 244). Vynosom ministra socilnej starostlivosti (péce) zo dia
15. marca 1920 ¢&. 1669/ A sa oficidlne premenovali tieto tstavy na $tétne detské domovy, in NA Praha,
f. Ministerstvo unifikdcii, kr. 136, Priloha k ¢. j. 1208/35/A, elaborit Péce o mladez, historicko-pravni
vyvoj, s. 82.

- z4k. &. XX1/1901 o osetrovani deti starsich ako 7 rokov a odkézanych na verejnd podporu (vykonané
nariadenim uhorského ministra vnttra ¢ 1/1903).

Utelom statnych detskych domovov (predtym §titnych azylov) bola predovsetkym starostlivost o vy-
Zivu a vychovu deti ndjdenych a tradne prehldsenych za opustené, ktoré nemali takych pribuznych,
ktori by sa o ne postarali a nemohli sa o ne postarat ani sukromné dobro¢inné ustavy. Podla zak. ¢l.
XX1/1901 v odévodnenych pripadoch zostavali v domove deti az do dosiahnutia 18. roku, av$ak po
dosiahnuti 7. roku mohli byt umiestriované do pestinskej starostlivosti. Administrativno-pravne o pri-
jati do domova rozhodoval poruéensky tirad/std I stuptia. Statny detsky domov sa mohol vybudovat
ako uzavreté ustavné zariadenie alebo ako otvoreny model tzv. detskej koldnie, pri¢lenenej k detskému
domovu a tvorenej pestinskymi rodinami (najmi rodin polnohospodérov a Zivnostnikov), ktorym
sa ¢ast ndkladov na deti aj refundovala (na Satstvo, $kolské potreby, lieky a pod.). V medzivojnovom
obdobi zostali zachované v Kosiciach a Rimavskej Sobote, pribudli viaceré dalsie napr. Stétny siroti-
nec v Slovenskej Lup¢i. Aj ked kapacitne vonkoncom nepostacovali, predsa vsak plnili vyznamnu cast
néhradnej starostlivosti o dieta. Na ne postupom ¢asu, od 30. rokov nadviazala snaha OPM (Okres-
nych pelivosti o mldde?) a ich nadriadenych central zriadovat a previdzkovat vlastné okresné detské
domovy, ¢im by sa vybudovala siet tychto ustavnych zariadeni pod gesciou OPM v kazdom okrese.
Bliz$ie: LACLAVIKOVA, M. — SVECOVA, A. Dieta medzivojnového Slovenska, ref. 14, s. 125 - 140,
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normy pracovného zakonodarstva®;

normy socidlneho zabezpecenia (systém osobitnych davok, napr. sirotské)®;
normy socidlno-zdravotnej starostlivosti a hygieny®;

normy limitujiice némezdné dojcenie®;

normy etablujtce verejnt starostlivost o dieta a mladez (§titna podpora a zakla-
danie polooficidlnych spolkov Okresnych peclivosti o mlddez — na Slovensku islo
o inovativny proces, kedze dovtedy sa starostlivost v tomto segmente neviazala
na verejnt spravu®®);
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s. 162 — 163 a DUDEKOVA KOVACOVA, G. Uskalia reformy starostlivosti o siroty a ,opustené deti*
v Uhorsku na prelome 19. a 20. storo¢ia. In , Zabrdnit bahnu mordlneho rozkladu”. Starostlivost o osirelé
deti v Uhorsku / na Slovensku do roku 1945. KUSNIRAKOVA, 1. - MANNOVA, E (eds.). Bratislava:
Veda, Vydavatelstvo SAV, Historicky tstav SAV, 2020, s. 232 - 237.

V roku 1918 doslo k prijatiu zdsadnych prévnych tprav v podobe zikona ¢ 91/1918 Zb. z. a n.
o0 8-hodinovej pracovnej dobe a zdkona ¢. 420/1919 Zb. z. a n. o prici deti.

Kla¢ovou normou sa stal ¢eskoslovensky zakon ¢. 221/1924 Zb. z. a n. o poisteni zamestnancov pre
pripad choroby, invalidity a staroby.

Osobitne mozno spomentit zak. &l. XIV/1876 o usporiadani zaleZitost{ verejného zdravia (okrem iné-
ho zaviedol aj povinné o¢kovanie proti pravym kiahfiam) novelizovany zék. ¢l. XXXVIII/1908 o zdra-
votnej sluzbe v obciach. Obec vo vztahu k detom znésala néklady na o$etrovanie, vychovu a vyzivu
néjdenych deti stargich ako 7 rokov, tradne vyhlasenych za opustené (pre deti do 7 rokov tieto néklady
niesol §tdt). Dalsie zmeny v oblasti verejného zdravotnictva prinieslo ¢eskoslovenské zakonodarstvo.
Pozri blizsie: LACLAVIKOVA, M. - MASLEN, M. Boj proti infekénym chorobam a epidémiam pred
sto rokmi a dnes (pravna reguldcia boja proti epidémidm a jej historick4 paralela). In Acta Universitatis
Tyrnaviensis - Iuridica. Trnava : Pravnicka fakulta Trnavskej univerzity v Trnave, 2020, s. 57 — 81. Pri-
stupné na: http://publikacie.iuridica.truni.sk/wp-content/uploads/2020/12/AUTI_12-2020 _cely-
obsah.pdf a LACLAVIKOVA, M. - LANCZOVA, 1. Epidemics in Slovakia and the state intervention
in the protection of public health (19th till mid-20th century). In Forum iuris Europaeum, 2020, ro¢. 8,
¢.2,5.39 - 50. Pristupné na:
http://fie.iuridica.truni.sk/wp-content/uploads/2020/11/FIE-2-2020_na-web.pdf

Zakon ¢.171/1924 Zb. z. an. o &asteéném zdkazu ndmezdného kojeni.

Spolkové organizicie Okresnych peélivosti o mladez (OPM) boli pred vznikom CSR pevnou sti¢astou
systému socidlnej starostlivosti o mlddez v Cechach, na Morave a Sliezsku. Po vzniku CSR si novo-
zriadené Ministerstvo socidlnej starostlivosti (MSS) stanovilo za tllohu zachovat tento model stkrom-
nej, polooficidlnej starostlivosti a izemne ho rozsirit aj na Slovensko a v Podkarpatsku Rus, kde tento
systém vobec nepoznali. Na Slovensku sa v 20. rokoch vytvoril Instruktordt socidlnej starostlivosti
o mlédez? (zriadeny v roku 1919 MSS) a postupne prebiehalo zakladanie jednotlivych spolkov OPM
na okresnych trovniach (sti¢asne sa etablovali aj miestne spolky Cerveného kriza). A za¢iatkom 30.
rokov sa $tdtom a krajinskymi orgdnmi podporované spolky OPM vyraznejsie rozsirili na Slovensku
a v Podkarpatskej Rusi (siet spolkov sa az do konca 30. rokov ustalovala). Spolky OPM sa podla odpo-
rdéajicich zdmerov $tatu (MSS) mali povinne zaélenit do sdstavy zemskych/krajinskych ustredi sta-
rostlivosti o mladez (Praha, Brno, Bratislava). Na Slovensku sa tstrednym orginom (tieZ na baze spol-
ku) stalo Zemské ustredie peclivosti o mlddez v Bratislave. Obsahova népliit OPM bola réznorodd, od
porucenskych veci (OPM mohli vystupovat ako verejny poruénik), cez socidlnu a socidlno-zdravotnu
agendu, starostlivost o kriminogénnu a ohrozend mladez (spolupraca so sidmi mladeze), poradenstvo
pri volbe povolania, poradenstvo pre matky s detmi a pod. Bliz$ie LACLAVIKOVA, M. - SVECOVA,
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normy rie$iace mlddez ohrozenu kriminalitou a normy trestného sudnictva nad
mlidezou®;
normy administrativne (ohrozovanie mravnej vychovy deti a mladeze) a .

Zaver

Prévne postavenie dietata v prvej polovici 20. storo¢ia na izemi Slovenska a Pod-

karpatskej Rusi zaznamenalo zdsadni zmenu, ktord mozno zhriujaco reflektovat

v nasledovnych oblastiach:

z hladiska stkromnopravneho v podstate vychddzalo z prevzatého uhorského
prava s ¢iastkovymi novelizdciami prijatymi v obdobi Ceskoslovenskej repub-
liky (napr. efektivnejsie plnenie alimenta¢nej povinnosti upravené v zdkone
¢.4/1931Zb.z.an.);

z hladiska verejnopravneho zazilo pokracovanie v trende narastajicich statnych
zésahov a $titneho zdujmu (nové socidlne, socidlno-zdravotné, administrativne,
$kolské™ a trestnopravne ipravy) majtice v centre pozornosti dieta a jeho ochra-
nu;

z hladiska procesnych noriem zaznamenalo zjednotenie vykonu porucenskej
agendy a jej pri¢lenenie k siidnej agende (nesporové konania) a no dpravu trest-
ného konania v trestnom stidnictve nad mladezou,

z hladiska intituciondlneho zaznamenalo rieSenie detskej otdzky rozhrani¢enie
stkromného, polooficidlneho a verejného sektora konstituovanim koncepéne
zadefinovanej starostlivosti o deti a mladez (najmé v novej sieti OPM.

Dieta sa definitivne dostalo do centra zdujmu novokreovanych $tatnych politik.

Teoreticky i prakticky mozno hovorit o progrese pri rieseni detskej otazky (vratane

Gipravy jeho prévneho statusu), kedze medzivojnova Ceskoslovenskd republika sku-

to¢ne posunula riesenie viacerych typicky slovenskych problémov. V danom obdobi

sa pertraktoval individudlny pristup k dietatu (t. j. najlep$i zdujem dietata) a k jeho

69

70

A. Dieta medzivojnového Slovenska, ref. 14, s. 115 — 140; Péce o chudé a péce o mlddez ochrany potfebnou
v republice Ceskoslovenské za rok 1931.11. diel. Praha : Statni tfad statisticky, 1937, s. 24 — 48.

Zo zasadnych pravnych noriem mozno spomenut zikon o trestnom stdnictve nad mlidezou - zdk. ¢l.
VII/1913, ktory bol poéas existencie CSR nahradeny zikonom ¢&. 48/1931 Zb. z. a n. o trestnom stid-
nictve nad mlidezou. Blizsie: SVECOVA, A. - LACLAVIKOVA, M. Mldde? v trestnopravnej legisla-
tive a praxi medzivojnového Slovenska. In In omnibus quidem, maxime tamen in iure, aequitas spectanda
est. Krakov: Spolok Slovakov v Polsku, 2019, s. 501 - S18.

Dieta bolo tcastné precizovania siete $kol (kredcia pomocnych $kol, rozvoj odborného $kolstva, edu-
kécie volného ¢asu dietata). Zaznamenalo viak odloZenie riesenia viacerych problémov bokom, ako
napr. starostlivost o hendikepované deti a mladez.
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socidlnej situdcii a zacali sa dolezité reformné kroky k budovaniu socidlnoprévnej
ochrany dietata, zapojeniu a symbidze sukromného sektora, transparentnejsej zod-
povednosti rodi¢ov, nésledne aj celej spolo¢nosti a otvarali sa taktiez aj iné otdzky
aktudlne v podstate az po dnesok.
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NEW RULES FOR THE CARE OF ADULTS
WITH MENTAL DISABILITIES IN ROMANIA

Prof. Dr. Em6d Veress'
Faculty of Law, University of Miskolc and Sapientia University, Cluj-Napoca

Kinga Ilyés®

Faculty of Law, University of Miskolc, and Central European Academy, Budapest

Abstract: The care of the individual is relevant in the context that intellectual and psychosocial disabilities
may arise from various underlying conditions. These may be permanent, or temporary, and their severity may
vary with treatment and age. Such situations require the establishment of legal protective measures. The lack
of such measures can cause difficulties for the individual or his/her family members. To attenuate such impedi-
ments, the Romanian legislator has regulated the institution of judicial interdiction. The protective measure of
judicial interdiction for the mentally disabled however did not contain sufficient safeguards to ensure respect
for fundamental human rights and freedoms. The measures contained in Act No. 140/2022 mainly set out
to reconfigure the institution of judicial interdiction, but also to create new protective mechanisms, namely the
institutions of assistance in concluding juridical acts, legal support, special guardianship, and the mandate of
protection.

Keywords: Act No. 140/2022, assistance, legal advice, special guardianship, mandate of protection.

1. Introduction

The Romanian Civil Code was adopted in 2009 and entered into force on 1 Octo-
ber 2011.? This legal framework, serves as the bedrock for numerous aspects of civil
life and remained relatively unchanged until the enactment of Act No. 140/2022,*
marking the first major reform of the code. At the basis of this reform stood Deci-
sion No. 601/2020° of the Constitutional Court, which considered the regulation
of the legal capacity of adults suffering from mental disabilities to be contrary to

Professor of Private Law and Comparative Law, University of Miskolc, Faculty of Law, Hungary and
Sapientia University, Cluj-Napoca, Romania.

Ph.D. student, University of Miskolc, Faculty of Law, Hungary; researcher, Central European Academy,
Budapest.

3 Civil Code of Romania, https://legislatie just.ro/Public/DetaliiDocument/ 175630 (Accessed: 21.12.2023.)

* ActNo.140/2022, https://legislatiejust.ro/Public/DetaliiDocumentAfis /255575 (Accessed: 21.12.2023.)
Decision No. 601 of 16 July 2020 of the Constitutional Court on the exception of unconstitutionality
of the provisions of Article 164 (1) of the Civil Code, https://legeS.ro/App/Document/gqydambw-
gy4q/decizia-nr-601-2020-referitoare-la-admiterea-exceptiei-de-neconstitutionalitate-a-dispozitiilor-
-art-164-alin-1-din-codul-civil (Accessed: 21.12.2023.)
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fundamental law. The Constitutional Court checked the conformity with the fun-
damental law of a specific provision within the Civil Code, namely Article 164 para.
(1), which stipulated that ‘A person who, because of insanity or mental disability, lacks
the necessary mental capacity to look after her own interests shall be placed under judicial
interdiction.’® Judicial interdiction (a form of judicial injunction) is a civil law mea-
sure for the protection of a natural person’s assets and rights, who is not able to look
after his or her own interests due to mental disability.” The measure is intended to
protect the individual against abuse by third parties and against his or her inability
to take care of his or her affairs. The purpose of the injunction is also to protect third
parties, who, in the absence of such a measure and its publicity, would enter juridical
acts with mentally disabled persons, giving rise to a risk of voidability.®

When only judicial interdiction may be used to attenuate risks to the mentally
disabled person, and third parties, the court which must rule on an application for
an injunction against a natural person has the task of selecting one of two available
solutions: to reject the application or to allow it and to order the interdiction. The
judge is therefore unable to order an individualized measure, adapted to the needs
of the person concerned and corresponding to the degree to which his or her judge-
ment is impaired. The court’s task, in the absence of optimal and effective options
available to it, was therefore particularly difficult in those situations where the im-
pairment of the person’s judgement was not total, but he or she lacked the necessary
mental capacity to represent his or her interests alone in more complex juridical
acts, without risk to his or her assets, or to those of third parties.” The consequence
of having judicial interdiction instituted was equating the mentally disabled person
with a minor under the age of 14 years, resulting in full guardianship.

The Constitutional Court of Romania therefore admitted the objection of un-
constitutionality raised on this issue. At the heart of the matter was the Constitu-
tional Court’s determination that the existing system of care for adults with mental
disabilities stood at odds with fundamental rights. This decision upset the status quo.
It was rendered with a unanimous vote by the constitutional justices.

¢ Art. 164 of the Civil Code as repealed.

Gheorghe Beleiu, Drept civil romén. Introducere in dreptul civil. Subiectele dreptului civil, editia
a XI-a revazuti si adaugitd de Marian Nicolae si Petrica Trugca, Editura Universul Juridic, Bucharest,
2007, p. 378.

Marian Nicolae (coord.), Vasile Bicu, Gheorghe-Alexandru Ilie, Radu Rizoiu, Drept civil. Persoanele,
Editura Universul Juridic, Bucharest, 2016, p. 239.

Codruta Guzei Mangu, Despre reformarea regimului juridic privind ocrotirea persoanei fizice ca urma-
re a Deciziei Curtii Constitutionale nr. 601/2020, Universul Juridic Premium nr. 6/2022 (www.legeS.
ro) - last accessed on 22. 01.2024.
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2.Issues Considered by the Constitutional Court

In its reasoning, the Court held, in essence, that the measure of judicial interdic-
tion, and the consequence of this measure, the possibly permanent suppression of
the person’s legal agency, apply indiscriminately to various cases of mental disability,
despite the fact that these may only be partial, or may constitute different stages
of an illness from which remission, or even recovery is possible. In its judgment,
the Constitutional Court therefore called on the legislature to replace this protec-
tive measure with other solutions which are proportionate to the individual degree
of impairment of mental faculties, and which can be reassessed periodically, thus
ensuring sufficient guarantees of respect for human rights and fundamental free-
doms.'® The decision resulted in a long-term suspension in taking protective mea-
sures for mentally disabled adults, all applications for injunctions pending before
the courts having been paralysed and new actions having been prevented from sub-
mission. Act No. 140/2022 on Certain Protective Measures for Persons with Intel-
lectual and Psychosocial Disabilities and on the Amendment and Completion of
Certain Normative Acts'' was adopted and entered into force on 18 August 2022."
It should be added that the declaration of unconstitutionality resulted in severely
mentally disabled persons being deprived of legal protection for two years, until the
proposed reform of the Civil Code was finally enacted.

By means of Act No. 140/2022, the legislator made substantial changes to both
the Civil Code and the Civil Procedure Code, transforming the institution of judi-
cial interdiction into a more diverse set of protective measures in keeping with inter-
national expectations, and thus assigned new roles to the Guardianship Authority in
the establishment of these measures."

Szildrd Sztranyiczki, Revista de dreptul familiei (Universul Juridic) No. 2/2023, Consideratii cu pri-
vire la unele situatii de vulnerabilitate a majorului/Considérations concernant certaines situations de
vulnérabilité des adultes/Considerations regarding some situations of vulnerability of the adult, 2023,
p. 320.

"' Published in the Official Gazette of Romania, Part I, No. 500 of 20 May 2022.

Ana-Maria Lupulescu, Revista Dreptul (Uniunea Juristilor) No. 9/2023, Unele aspecte referitoare la
capacitatea de exercitiu a persoanei fizice in lumina recentelor modificari ale Codului civil, Bucharest,
2023, p. 13.

Delia Narcisa Theohari, Modificirile aduse Codului de procedura civild prin Legea nr. 140/2022 privind
unele misuri de ocrotire pentru persoanele cu dizabilitati intelectuale §i psihosociale si modificarea si
completarea unor acte normative, I Art. 8 pct. 24 — 33 din Legea nr. 140/2020 (Procedura instituirii
consilierii judiciare sau a tutelei speciale), in Codul de proceduri civili actualizat la 10 iulie 2022, Ed.
by Vasile Bozesan, Bucharest, Solomon, 2022, p. 17.
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The Constitutional Court undertook a comprehensive review of the issues sur-
rounding the protective measure of judicial interdiction as outlined in Article 164
(1) of the Civil Code. By Decision No. 601/2020 of the Constitutional Court, the
provisions of this Article were examined, considering the fact that the regulation
in question established a substitute regime: the rights and obligations of a person
placed under interdiction were to be exercised by a legal representative, regardless
of the degree of impairment of the person’s judgement. A regime characterized by
a support mechanism to be granted according to the degree of impairment of judge-
ment would have been necessary in order to respect the requirements of Article
50 of the Romanian Constitution and Article 12 of the Convention on the Rights
of Persons with Disabilities."* Central to the findings of the Constitutional Court
was that this particular legal provision lacked adequate safeguards to guarantee the
preservation of fundamental human rights and freedoms. The Court identified four
specific problems that underscored the deficiencies in the existing legal framework.

Firstly, the Court emphasized that the measure failed to consider the nuanced
nature of mental incapacity. In its reasoning for the decision of admissibility, the
Constitutional Court held, in essence, that the protective measure of judicial inter-
diction provided for in Article 164 para. (1) of the Civil Code is not accompanied by
sufficient safeguards to ensure respect for fundamental human rights and freedoms.
It does not take account of the fact that there may be varying degrees of incapacity,
and a diversity of a person’s interests, therefore the Constitutional Court highlighted
the absence of provisions accounting for the potential variations in the degrees of
mental disability among individuals. Another argument stressing the inadequacy of
the legislative framework is that these measures were not ordered for a fixed period
of time, and not subject to periodic review. Recognizing the spectrum of cognitive
impairments, the Court underscored the necessity of a more nuanced and flexible
legal approach to address the diverse challenges posed by different levels of mental
incapacity. The Court highlighted the principle of proportionality, asserting that any
measure must align with the specific degree of incapacity exhibited by an individual.
This recognition acknowledged the varying levels of mental capacity or judgement,
ranging from total to partial lack, and called for a tailored approach that acknowl-
edges and respects these differences.'

' Convention on the Rights of Persons with Disabilities, https://legislatie just.ro/Public/DetaliiDocu-
mentAfis/ 123948 (Accessed: 06.01.2024.)

Ioan Muraru, Elena Simina Tinisescu, Comentariu (sub art. 20), in: Ioan Muraru, Elena Simina
Tinisescu (coord.), Constitutia Romaniei. Comentariu pe articole, Ed. a 2-a, Bucharest, C.H. Beck,
2019, §2: ,Implicitly, thus, international law has been denied another possible role, namely that of implicit
amendment or repeal of constitutional provisions contrary to the norms of international law, which is justified
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Secondly, the Court delved into the issue of the measure’s insufficient acknowl-
edgment of the diversity of a person’s interests. The blanket application of judicial
interdiction, as stipulated by Article 164 para. (1) was deemed inadequate in cater-
ing to the varied and multifaceted nature of an individual’s rights and responsibili-
ties. This recognition called for a more tailored and context-specific approach that
could better accommodate the diverse interests and needs of those subjects to such
protective measures. When regulating a restrictive measure, the legislator must con-
sider that there may be different degrees of disability and that mental impairment
may vary over time. Lack of mental capacity or judgement can take different forms,
for example, total or partial, or, as the case may be, reversible (with the possibility
of remission, or total recovery) or irreversible, which calls for the establishment of
appropriate protective measures which are not found in the regulation of the mea-
sure of judicial interdiction.'® Therefore, the different degrees of disability must be
accompanied by appropriate degrees of protection. An incapacity must not lead to
the loss of the exercise of all civil rights but must be evaluated on a case-by-case ba-
sis. Every person must be free to act in order to develop his or her personality, and
the legislator, by virtue of its social nature, has an obligation to create a regulatory
framework which ensures respect for the individual, full expression of the personal-
ity of citizens, their rights and freedoms, equal opportunities, resulting in respect
for human dignity."” Recognizing the multifaceted nature of an individual’s rights
and responsibilities, the Court highlighted the inadequacy of a one-size-fits-all ap-
proach and urged for a more personalized and context-specific consideration of the
individual’s distinct needs and aspirations.

A third concern raised by the Court related to the absence of a predetermined du-
ration for the imposition of judicial interdiction. The lack of a fixed time frame raised
questions about the proportionality and necessity of such measures.'® The Court
underscored the importance of periodic reviews to account for potential changes in
an individual’s mental capacity over time, acknowledging that disabilities may not
always be irreversible but can, in fact, be subject to variation. The Court therefore
held that any care measure must apply for the shortest period and be reviewed peri-

given that the Romanian Constitution can only be revised in compliance with the provisions of Articles 150-
152.°

Sergiu Stinila, Claudia Rosu, op. cit., p. 52.

Sergiu Stanila, Claudia Rosu, op. cit., p. 53.

Elena-Simina Tanisescu, Stefan Deaconu, Protectia persoanelor cu handicap. Egalitate in drepturi.
Interdictie judecatoreascd, Curierul Judiciar nr. 8/2021, Revista Curierul Judiciar No. 8/2021, Editura
C. H. Beck, 2021, p. 491.
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odically."” The Court scrutinized the absence of a mechanism for periodic review of
the imposed protective measure.” It could be argued that the Constitutional Court,
by making such a reccommendation exceeded its constitutional mandate by delving
into the realm of legislative policy-making, as the suggested establishment of a sys-
tematic and periodic review process involves a proactive role in shaping the legal
framework beyond its traditional adjudicative function.

Finally, the Court advocated for an approach that, whenever possible, takes into
consideration the wishes and preferences of the person with a disability. This em-
phasis on individual agency and autonomy aligns with the broader principles of re-
specting the rights and dignity of individuals, even in situations where protective
measures are deemed necessary.”'

The Court’s analysis revealed a misalignment between the existing protection sys-
tem in the Civil Code and these outlined principles. It highlighted the imperative for
a more realistic and adaptable protective measure that acknowledged the diverse re-
alities of incapacity to bridge this gap, the Court proposed a fundamental shift in the
approach to legal measures, calling for the attachment of different degrees of disability
to corresponding degrees of protection. This nuanced perspective rejects the notion
that incapacity should result in a blanket loss of all legal agency, instead advocating for
a case-by-case evaluation that considers the unique circumstances of each individual *

The Constitutional Court also invoked the provisions of recital 33 of Decision
No. 601/2020 that states that ‘(...) Principles 3 and 6 of Recommendation No. R(99)4
of the Committee of Ministers of the Council of Europe state that national legislation
should, as far as possible, recognise that there may be different degrees of incapacity and
that incapacity may vary over time, and that ‘where a protective measure is necessary,
it must be proportionate to the degree of capacity of the person concerned and adapted
to the individual circumstances and needs of the person concerned’.*® Previously in Ro-
manian civil law legal agency did not vary according to particular circumstances or
degree of mental and psychosocial abilities outside the usual cases. Legal agency
could be absent (in children younger than 14 years of age, and adults placed under
judicial interdiction), partial (for children between the ages of 14 to 18 years), or full

¥ Sergiu Stinild, Claudia Rosu, op. cit., p. 53.

* Ana-Maria Lupulescu, op. cit., p. 12.

Decision No. 601 of 16 July 2020 on the objection of unconstitutionality of provisions of Article 164

(1) of the Civil Code, pct. 4 - 7.

Ana-Maria Lupulescu, op. cit, p. 12.

% Flavius Antoniu Baias, Andreea Boar, Flavius Alexandru Boar, Revista de dreptul familiei (Universul
Juridic) No. 1/2023, Tendinte noi in protectia adultilor vulnerabili. Reforma incapacititii si cerinta
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discernamantului, 2023, p. 72.
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(for adults without mental disabilities which would impair their judgement). Some
cases of transition between partial and full legal agency were provided by the legisla-
tor and placed at the disposal of the court (in cases such as the advance granting of
full legal agency for children above the age of 16 years).?* None of these however
considered personal conditions other than age, or lack of judgement.

The Court’s recommendations underscored the constitutional imperative of cre-
ating a regulatory framework that respects the individual, facilitates the full expres-
sion of citizens” personalities, upholds their rights and freedoms, promotes equal
opportunities, and, above all, ensures the preservation of human dignity.”*

3. Constitutional Basis

The Court’s examination of the protective measures in the Civil Code was firmly
grounded in a constitutional framework that prioritizes the fundamental rights and
dignity of individuals.

One of the cornerstones of the constitutional rules is found in Article 1 para.
(3), which not only guarantees human dignity but also explicitly ensures the free
development of personality. This foundational principle underscores the intrinsic
value of each individual and emphasizes the right to personal growth and self-de-
termination, principles that are particularly pertinent in the context of individuals
with disabilities.>

Equally crucial to the constitutional underpinning of the Court’s analysis is Ar-
ticle 16 para. (1), which guarantees equality of citizens before the law, devoid of
privileges or discrimination. This commitment to equality reinforces the constitu-
tional imperative that legal measures, especially those related to individuals with
disabilities, must be crafted and applied with an unwavering commitment to fairness
and non-discrimination.”

#*  Gheorghe Beleiu, Drept civil romén. Introducere in dreptul civil. Subiectele dreptului civil, Bucharest,

Casa de edituri si presi ,Sansa“, 1992, p. 129; Radu Rizoiu, op. cit,, p. 151.

Renato Antonio, Constantino Caycho, Renata Anahi Bregaglio Lazarte, A Four-Speed Reform: A Ty-
pology for Legal Capacity Reforms in Latin American Countries, 2023, Laws 12: 45, https://doi.
org/10.3390/laws12030045, p. 1-2.

26 Art. 1 para. (3) of the Constitution of Romania: “Romania is a democratic and social state governed by
the rule of law, in which human dignity, the rights and freedoms of citizens, the free development of human
personality, justice and political pluralism are supreme values, in the spirit of the democratic traditions of the
Romanian people and the ideals of the Revolution of December 1989, and are guaranteed.”

Art. 16 para. (1) of the Constitution of Romania: “Citizens are equal before the law and public authorities,
without privileges or discrimination.”
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Moreover, Article 50 of the Constitution adds another layer to the protection
of persons with disabilities. It explicitly stipulates that individuals with disabilities
are entitled to special protection. The state is tasked with ensuring the implemen-
tation of a national policy promoting equal opportunities, prevention, and treat-
ment of disability. This policy aims to facilitate the effective participation of persons
with disabilities in the community while respecting the rights and duties of parents
and guardians. The inclusion of such provisions in the constitutional fabric reflects
a commitment to creating a society that is inclusive and supportive of individuals
with disabilities.”®

In a broader international context, the Court invoked Article 12 of the Conven-
tion on the Rights of Persons with Disabilities.*” This international convention fur-
ther reinforces the rights of individuals with disabilities, particularly emphasizing
their legal capacity on an equal basis with others.** The incorporation of interna-
tional conventions into the Court’s considerations highlights the interconnected-
ness of human rights principles and the importance of aligning national legislation
with international standards.

#  Art. 50 of the Constitution of Romania: “People with disabilities enjoy special protection. The State ensures

the implementation of a national policy of equal opportunities, prevention and treatment of disability, with

a view to the effective participation of persons with disabilities in community life, respecting the rights and

duties of parents and guardians.”

Convention on the Rights of Persons with Disabilities, https://www.ohchr.org/en/instruments-me-

chanisms/instruments/convention-rights-persons-disabilities (Accessed: 12.21.2023.)

Art. 12 of the Convention on the Rights of Persons with Disabilities: , Equal recognition before the law

(1) States Parties reaffirm that persons with disabilities have the right to recognition everywhere as
persons before the law.
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(2) States Parties shall recognize that persons with disabilities enjoy legal capacity on an equal basis
with others in all aspects of life.

(3) States Parties shall take appropriate measures to provide access by persons with disabilities to the
support they may require in exercising their legal capacity.

(4) States Parties shall ensure that all measures that relate to the exercise of legal capacity provide for
appropriate and effective safeguards to prevent abuse in accordance with international human ri-
ghts law. Such safeguards shall ensure that measures relating to the exercise of legal capacity respect
the rights, will and preferences of the person, are free of conflict of interest and undue influence, are
proportional and tailored to the person’s circumstances, apply for the shortest time possible and
are subject to regular review by a competent, independent and impartial authority or judicial body.
The safeguards shall be proportional to the degree to which such measures affect the person’s rights
and interests.

(S) Subject to the provisions of this article, States Parties shall take all appropriate and effective me-
asures to ensure the equal right of persons with disabilities to own or inherit property, to control
their own financial affairs and to have equal access to bank loans, mortgages and other forms of
financial credit, and shall ensure that persons with disabilities are not arbitrarily deprived of their

property.”
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By weaving together these provisions, the Constitutional Court constructed
a robust foundation for its evaluation of the protective measures in the Civil Code.
This constitutional framework not only reaffirms the centrality of human dignity,
equality, and inclusion but also serves as a guide for the legislator to craft laws that
are in harmony with the overarching principles of justice, fairness, and respect for
the rights and dignity of all individuals, including those with disabilities.*"

4.1 Results of the Reform

Following the adoption of the reform, the legal landscape witnessed notable
changes aimed at aligning with the considerations and recommendations of the
Constitutional Court. The results of the reform ushered in a paradigm shift, intro-
ducing a comprehensive system of care designed to better accommodate individuals
facing intellectual or psychosocial disabilities.** Act No. 140/2022 regulates a series
of protective measures.

4.2 Assistance in Concluding Juridical Acts

An important aspect of the reform is the establishment of a mechanism allow-
ing an adult, affected by intellectual or psychosocial disabilities, to seek assistance
in managing his or her personal affairs, property, and duly exercise civil rights and
freedoms. The Romanian legislator has introduced in the content of Articles 1-6 of
Act No. 140/2022 the measure of assistance for the conclusion of juridical acts, a re-
gime distinct from guardianship, and which does not affect the capacity to act of the
protected person. This is an extrajudicial and temporary solution.*® This assistance
can be sought by applying to a notary public, who has the authority to appoint an as-
sistant for a stipulated period, initially set at a maximum of two years.** Importantly,
this assistance measure can be renewed for an additional two-year period, subject to
the prescribed procedure.®

31

Szilard Sztranyiczki, op. cit., p. 320.

Ana Savu, Claudia Drigusin, ,Cateva observatii si comentarii de naturi teoretici §i practica referitoare
laLegea nr. 140/2022 in Codul civil actualizat la 15 iunie 2022 (ed. ingrijitd de C. Drigusin, Bucuresti:
Solomon, 2022), p. 9.

Szildrd Sztranyiczki, op. cit.,, p. 329.

% Art. 1 para. (1) of Act No. 407/2022.

Cristiana-Mihaela Craciunescu, Unele consideratii privind masurile de ocrotire a persoanei fizice in
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contextul modificirii si completirii Codului civil, Universul Juridic Premium nr. 8/2023 (www.legeS.
ro) - last accessed on 22.01.2024.
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The role of the assistant is multifaceted, acting as an intermediary between the
adult receiving assistance and third parties. The assistant is granted the presumption
of acting with the consent of the adult, facilitating smoother interactions on behalf
of the individual seeking support.*® This role encompasses transmitting and receiv-

t.¥ To en-

ing information, as well as communicating decisions made by the adul
sure the best interests of the major, the assistant is bound by principles of prudence,
diligence, honesty, and loyalty.*® It is noteworthy that in contrast to the principle
outlined in the Code of Civil Procedure for special curators with a similar role, the
assistant acting on behalf of another is not required to be an attorney at law, despite
undertaking responsibilities equivalent to those performed by a retained attorney.

In carrying out his or her task, the assistant must act in dealings with third par-
ties in accordance with the preferences and wishes expressed by the adult (major)
to whom he or she provides support.* The assistance must respect the privacy and
dignity of the major. To this end, the assistant may not receive, use, or communicate
information concerning the major except with his or her consent and only to the ex-
tent necessary for the performance of his or her tasks.* Crucially, the assistant’s re-
sponsibilities extend to respecting the privacy and dignity of the major. This entails
obtaining consent before receiving, using, or communicating information related to
the major, restricted to what is strictly necessary for the performance of the assigned
tasks. The assistant is entrusted with the delicate task of navigating the complexities
of providing support while upholding the autonomy and dignity of the individual
in need.*

This regulatory framework reflects a conscientious effort to address the short-
comings identified by the Constitutional Court, demonstrating a commitment to
crafting legislation that not only provides necessary support but also upholds the
rights and preferences of those seeking assistance. The reform’s emphasis on pro-
cedural safeguards, the renewal option, and adherence to principles of respect and
privacy underscores a thoughtful and rights-oriented approach to caring for indi-
viduals facing intellectual or psychosocial disabilities.

In overseeing the appointment of an assistant, the notary public plays a crucial role
guided by explicit criteria and considerations aimed at safeguarding the well-being of
the individual seeking assistance. The notary’s decision to reject an application is con-

36 Art. 1 para. (2) of Act No. 407/2022.

¥ Art. 2 para. (1) of Act No. 407/2022.

% Art. 2 para. (1) - (2) of Act No. 140/2022.
¥ Art. 2 para. (2) of Act No 140/2022.

4 Art. 2 para. (3) of Act No 140/2022.

# Szilard Sztranyiczki, op. cit., p. 323.
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tingent upon specific circumstances raising serious concerns. These circumstances en-
compass the major’s comprehension of the request’s significance, doubts about their
ability to articulate wishes and preferences, the potential risk of harm associated with
the assistant’s appointment, objections from family or interested parties, and the fail-

t.* In this sense, the

ure of the assistant to meet the legal conditions for appointmen
notary is tasked with assuming a quasi-judicial role, evaluating specific circumstances
and making discretionary decisions akin to a de facto judge.

Crucially, the appointment of an assistant does not impede the major’s capac-
ity to act. The assistant, while providing support, is explicitly prohibited from con-
cluding juridical acts on behalf of the major or authenticating acts that the major
can undertake independently.* The assistance provided is regarded as a voluntary
undertaking, and the major is obligated to reimburse the assistant for reasonable
expenses incurred in the performance of their duties. Notably, the pool of potential
assistants includes individuals eligible to be appointed as guardians.**

Further safeguards are incorporated into the system by requiring the assistant
to submit an annual report or, when applicable, at the conclusion of the designated
term.* This report details the performance of the assistant’s duties and is submitted
to a supervisory authority.

The Guardianship Authority plays an important role in ensuring the proper ful-
filment of the assistant’s duties and verifies the submitted reports.* The authority
monitors the proper performance by the assistant of his or her duties and, to that
end, verifies the reports. If the work of the assistant is detrimental to the person
under guardianship, anyone may lodge a complaint with the court in whose territo-
rial jurisdiction the adult receiving assistance is domiciled or resides regarding the
activity of the assistant.*” The complaint is settled as a matter of urgency by means
of a sentence enforceable as a first instance court decision, which is served to the
notary public and the Guardianship Authority reinforcing a system of checks and
balances to safeguard the rights and well-being of the individual under assistance.*®

The cessation of assistance is governed by a nuanced set of circumstances de-
signed to ensure the well-being and rights of the adult receiving support. Several
situations result in the assistance coming to an end.

4 Art 13875 of Act No. 140/2022.

#  Art. 3 para. (1)-(2) of Act No. 140/2022.
#  Art 4 of Act No. 140/2022.

#  Art S para (1) of Act No. 140/2022.

#  Cristiana-Mihaela Criciunescu, op. cit.

¥ Art. § para. (3) of Act No. 140/2022.

#  Art. S para. (4) of Act No. 140/2022.
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Firstly, the assistance concludes upon the expiration of the specified period for
which it was initially ordered. This temporal limitation reflects a commitment to
periodically reassess the necessity and appropriateness of the assistance provided.
Secondly, termination may occur at the behest of the major benefiting from the
measure, signifying a recognition of the individual’s autonomy and the right to make
decisions about their own care. In such instances, the adult can address a formal re-
quest to the notary public, initiating the cessation of the assistance. A more complex
situation arises when protective measures, as outlined in Act No. 287/2009, repub-
lished, and subsequently amended, are instituted. Assistance may cease because of
the implementation of such protective measures, either concerning the major or the
assistant. This reflects a comprehensive approach to balancing the interests and well-
being of both parties involved. Moreover, the termination of assistance may be trig-
gered by the admission of a complaint regarding the assistant’s activities being detri-
mental to the major. This mechanism allows for external oversight and intervention
in cases where concerns arise about the quality or impact of the assistance provided.
Assistance ceases upon the death of either the adult or the assistant. The assistant
may also resign explicitly, leading to the termination of the assistance arrangement.*

To ensure transparency and documentation of these cessation events, a special
register, as mandated by law, serves as the repository for recording the termination of
assistance. An exception to this recording requirement is made when a new assistant is
appointed, in which case the entry of the new assistant into the register is deemed suf-
ficient. This meticulous record-keeping underscores the commitment to accountabil-
ity and clarity in the administration of assistance, ensuring that transitions and changes
in the assistance framework are appropriately documented and accessible.*

This legal framework raises some questions in literature. First, the legislator uses
the term ‘report’ when he places upon the assistant the obligation to give an account
of how his or her task was carried out. Thus, the legislator does not, whether inten-
tionally or not, take over the term ‘discharge, which is used when regulating guard-
ianship, whether of a minor or an adult.”' The question arises, how these two terms

4 Article 6 of Act No. 140/2022.
Szilérd Sztranyiczki, op. cit., p. 329.
1 Article 162 of the Civil Code — Discharge
“(1) After handing over the property, verifying the accounts and approving them, the guardianship
court shall discharge the guardian from his management.
(2) Even if the guardianship court has discharged the guardian, the guardian shall be liable for the
damage caused by his fault.
(3) Aguardian who replaces another guardian shall be under an obligation to claim from the guardian,
even after discharge, compensation for the damage which he has caused to the minor through his
fault, on pain of being obliged himself to make good such damage”
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should be interpreted. In our opinion, these terms do not have the same content,
because the assistant’s role does not entail acting on behalf of another in the sense of
asset disposal. Therefore, no discharge is needed, and the assistant will remain liable
until the statute of limitations expires.

Secondly, what also should be noticed is that the legislator did not go so far as to
mention to which Guardianship Authority the assistant will submit the report. In
any event, since the assistance measure does not affect the capacity to act, since each
of those persons (i.e. the major and the assistant) retain their own domiciles and the
legal (and, where appropriate, the factual) domicile of the adult is not transferred by
operation of law to the domicile of the person appointed as his assistant. However,
the question becomes interesting when the assistant has a legal domicile in a dif-
ferent administrative-territorial unit from the adult who benefits from this support
measure. Given that the support measure concerns the adult with an intellectual or
psychosocial disability, we consider that the assistant should submit a report on the
performance of the duties of the Guardianship Authority of the adult’s place of resi-
dence, so that it can carry out real checks on the way in which the adult domiciled
within its jurisdiction has benefited from appropriate protection by the assistant;
moreover, the Guardianship Authority has a strictly delimited territorial compe-
tence, since the mayor of the administrative-territorial unit carries out the activity of
Guardianship Authority through the staff of the specialist department.*

Article S (2) of Act No. 140/2022 stipulates that, ‘the Guardianship Authority
shall ensure that the assistant fulfils his duties properly and, to this end, shall verify the re-
ports referred to in paragraph (1).* We note that the Guardianship Authority is given
two tasks, namely supervision and verification, but in reality the legislator only has
in mind the task of verifying the reports, which is the instrument of supervision of
the assistant’s fulfilment of his or her task. As far as we are concerned, however, we
consider that the Guardianship Authority must perform each task simultaneously
and separately. When we refer to ‘ensuring that the assistant carries out his duties prop-
erly’, we mean that the Guardianship Authority, through its representatives, closely
monitors the way in which the assistant carries out the duties entrusted to him or
her, i.e. supervises and monitors the assistant’s actions to ensure that they are in the
best interests of the adult. And when we refer to the second duty of the authority,
that of “verifying’ the reports, we mean the actual work done by the authority’s rep-
resentative when he or she examines, on the basis of the documentation submitted

52 According to Article 155 para. (2) letter a) of the O.U.G. no. 57/2019 on the Administrative Code
(M. Of. no. 555 of § July 2019), as amended.
3 Art. S para. (2) of Act No. 140/2022.
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by the assistant, the entire task carried out during the period for which the measure
was established, and whether it is in accordance with the wishes of the protected
person.

On the other hand, it also remains a question whether it is or is not necessary
that, when the assistant carries out a certain activity, he or she should immediately
notify the Guardianship Authority. Logistically, the Guardianship Authority unable
to ensure that each individual act is carried out and all of them together; however,
when the assistant submits the report, the authority will be able to request that it be
accompanied by full documentation showing the acts carried out, how they were
carried out, their purpose and, of course, that he or she has acted as a bona fide inter-
mediary between the major and third parties.*

Although the Guardianship Authority is responsible for monitoring the imple-
mentation of the measures and verifying the report submitted by the assistant, the
legislator has not specified the purpose of these verification measures taken by the
authority. It is a question of whether any ‘discharge’ provisions remain or not appli-
cable in this situation. In the absence of express clarification (as in the case of guard-
ianship of the minor), the answer can only be negative in this case, but qualified in
the light of the following paragraph of the article under consideration. Thus, accord-
ing to Article S (3) of Act No. 140/2022, ‘any person may complain to the guardian-
ship court in whose territorial jurisdiction the adult receiving assistance is domiciled or
resides about the activity of the assistant which is detrimental to the adult’**

In view of the above-mentioned legal text, we consider that the term ‘any person’
may also include the Guardianship Authority itself, which, if after ‘checking’ the re-
port submitted by the assistant, finds that there is any harmful activity, is obliged
to refer the matter to the court.’® On the other hand, questions may also arise here,
such as determining the subject matter of the action, referred to as the ‘complaint’
by the legislator, and identifying the main and/or ancillary petition, if one exists. In
such a hypothesis, we consider that failure to fulfil the task properly and, moreover,
in a prejudicial manner, can only lead, in the first instance, to a referral to the court
with a view to removing the person concerned from the role of assistant. However,
we cannot fail to raise another pressing issue. Given that the assistant acts with the

Bogdan Dumitru Moloman, Revista de dreptul familiei (Universul Juridic) No. 1/2023, Intrebiri, indo-
ieli si incertitudini privind atributiile autorititii tutelare dupa intrarea in vigoare a Legii nr. 140/2022,
pp. 206 - 207.

S Art. § para. (3) of Act No. 140/2022.

Ioan Ilies Neamt, Ioana Anamaria Filote-Iovu, O analizi a orientérilor jurisprudentiale privind com-
petenta teritoriala a instantei investite cu solutionarea cererilor avind ca obiect ocrotirea persoanelor
fizice, Revista de Dreptul Familiei 2/2022, pp. 164-190.
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presumption that he or she has the consent of the adult, if the third party is acting in
good faith, he or she retains the benefits of the activity carried out by the assistant,
even if it is detrimental to the adult for whom he or she was the representative. The
assistant may in such cases be ordered by the court to pay compensation for any
damage caused,” in a separate action, based on the common rules of civil procedure.

Hence, if the Guardianship Authority determines through inspections that the
assistant has fulfilled their duties adequately, the report will be documented in the
individual’s file, with a corresponding entry in the assistance register. Conversely,
any identified irregularities in the assistant’s performance prompt the Guardianship
Authority to refer the matter to the court. The court may swiftly address such con-
cerns through an enforceable order, summoning relevant parties and hearing the
assisted adult. Considering that assistance is voluntary and characterized as ‘legal
voluntary work,” and acknowledging the assistant’s obligation to submit an annual
report on task performance, along with the intricacies involved in appointing and
fulfilling the assistant’s role, concerns arise regarding the practical effectiveness of
this requirement.*®

4.3 The System of Protective Measures Affecting the Major’s Legal Agency
(Capacity to Act). The Institution of Legal Support
and Special Guardianship

The system of protective measures affecting the major’s legal agency has been
radically changed. In response to the challenges posed by individuals unable to man-
age their interests due to temporary or permanent, partial, or total mental impair-
ment, two novel categories have been introduced: legal support and special guard-
ianship.

The legal provisions regarding these measures stipulate that, an adult who is un-
able to take care of his or her own interests because of a temporary or permanent,
partial or total impairment of his or her mental faculties, as determined by medical
and psychosocial assessment, and who needs support in forming or expressing his
or her will, may benefit from legal support or special guardianship if such a measure
is necessary for the exercise of his or her civil capacity on an equal footing with other
persons.*
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Bogdan Dumitru Moloman, op. cit., p. 208.
% Ibidem.
% Art. 168 para. (1) of Act No 140/2022.
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These protective measures can be initiated not only by the person in need of pro-
tection but also by their spouse, relatives, cohabiting individuals, or other relevant
entities.” The flexibility of initiation demonstrates a commitment to inclusivity and
acknowledges the varied sources of concern and care for individuals in need.

The determination of whether legal support or special guardianship is warranted
hinges on a comprehensive medical and psychosocial assessment.®’ Depending on
the degree of deterioration of mental faculties, partially or totally, the person may
benefit from the measure of legal support or special guardianship.” From the point
of view of legal capacity, the institution of legal support leads to restricted capacity,
whereas the institution of special guardianship leads to lack of capacity.®®

Pending a decision on the application for legal support or special guardianship,
the court holds the authority to appoint a temporary special guardian, by means of
ancillary measures. This provisional appointment is crucial for ensuring the imme-
diate care, representation, and property administration for the person under consid-
eration.®*

The final judgment — adopted after a longer procedure than that by which an-
cillary measures are taken — establishes legal support or special guardianship in
the form of a comprehensive document that tailors the protective measures to the
unique circumstances of the individual. It factors in the degree of autonomy, specific
needs, and categories of acts for which authorization or representation is deemed
necessary. The court possesses the discretion to designate protective measures cov-
ering a broad spectrum or, conversely, focusing solely on specific acts, the person, or
property of the individual in question. This revamped system of protective measures
reflects a nuanced and individualized approach, acknowledging the diverse needs
and circumstances of adults with impaired mental faculties.® The guardian or the
representative of the protected person is obliged to refer the matter to the court
whenever he or she finds facts and circumstances that justify a reassessment of the
measure and at least 6 months before the expiry of the period for which the measure
was ordered, with a view to its reassessment. This obligation is particularly crucial, as
it facilitates a proactive approach to the potential needs and changing conditions of
the protected person. The Guardianship Authority shall verify whether this duty has
been fulfilled and, if it has not been fulfilled, shall refer the matter to the court. The

0 Art. 165 of Act No. 140/2022.
' Sergiu Stanila, Claudia Rogu, op. cit., p. 54.
@ Art. 164 of Act No. 140/2022.

% Ana-Maria Lupulescu, op. cit., p. 13.

¢ Art. 167 of Act No. 140/2022.

6 Art. 168 para. (4) of Act No. 140/2022.
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court may, following the same procedure, order the extension, replacement or lifting
of the measure.* This procedural mechanism ensures a balanced and responsive ap-
proach, aligning the protective measures with the evolving needs and circumstances
of the individual under protection.

4.4 Legal Support

Legal support becomes necessary when the mental faculties of an individual
experience partial deterioration, warranting continuous support in the exercise of
their rights and freedoms.” In practice, this person’s situation is assimilated to that
of minors aged 14 - 18.

This measure is instituted when the protection afforded by the support in the
conclusion of juridical acts is deemed inadequate.*®

The juridical acts of individuals with restricted capacity are concluded by them
with the consent of the guardian, and, in specific cases stipulated by law, with the
input of the family council or the authorization of the court. The consent, opinion,
or authorization must be obtained at the latest at the time of concluding the act.
Nevertheless, individuals with restricted legal agency retain the ability to perform
certain acts as mentioned above.%”

Legal support is instituted for a period not exceeding three years, underscoring
the temporary nature of this form of support.”

The rationale behind this reform is that there may be situations where the person
lacking judgement, or rather the person whose critical judgement is impaired, does
not show pronounced outward signs of their illness. It is probably such persons who
will benefit from the protective measure of legal support, so that their participation
in juridical acts does not become suppressed. In relation to such persons, we do not
believe that it could be said - or, at the very least not in all cases — that the lack of
judgement was a notorious matter. That is why we take the view that the legislator, in
the provisions of Art. 172 (2) of the Civil Code, chose to refer also to the situation
when the lack of judgement was known only to the other party, obviously a close rel-
ative of the person with mental problems impeding his or her judgement. There are
strong arguments (the way the person expresses himself, a neat outfit, etc.) that can
create the convincing appearance that the person is aware of what he or she is doing,

% Art. 168 para. (6) of Act No. 140/2022.
¢ Art. 164 para. (2) of Act No. 140/2022.
¢ Art. 164 para. (3) of Act No. 140/2022.
®  Art. 7 para. (3) of Act No. 140/2022.

70 Art. 168 para. (2) of Act No. 140/2022.
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especially since, from the shadows, he or she can be psychologically controlled by
those willing to manipulate him or her.”!

4.5 Special Guardianship

The eligibility for special guardianship is contingent on the total, potentially
permanent, deterioration of mental faculties, necessitating continuous representa-
tion in the exercise of rights and freedoms.” Special guardianship is also available
for minors who would otherwise be in a state of restricted legal agency. However,
where the court considers that the person can be protected by the establishment of
a guardianship or by placing him or her under legal support, this measure may be
ordered up to one year before the age of 18 and takes effect from that date.”

This measure is considered when the protection afforded by legal assistance in
the conclusion of juridical acts or legal support is insufficient.” Special guardianship
is ordered for an initial period not exceeding five years. However, in cases where the
deterioration of mental faculties is deemed permanent, the court possesses the dis-
cretion to extend special guardianship for a longer duration, capped at a maximum
of 15 years.”

The cessation of these protective measures occurs under various circumstances,
including the death of the protected person, the expiration of the initially estab-
lished period, replacement by another measure, or upon a court decision to lift the
measure entirely.” If the reasons for taking the measure have ceased to exist or have
changed, the court shall order its lifting or, where appropriate, its replacement.””
This termination mechanism aligns with the overarching principle of responsive-
ness, ensuring that protective measures are in tandem with the current needs and
circumstances of the individuals they seek to safeguard.

Some difficulties can be foreseen in relation to the application of these protec-
tion measures. Thus, according to Article 164 para. (6) of the Civil Code, as amend-
ed, special guardianship may also be granted to a minor with limited legal agency.

71 Cristian Samoila, Aspecte privind restituirea prestatiilor de citre persoanele cu dizabilitati psihointe-

lectuale care nu beneficiau de masuri de ocrotire la incheierea actelor juridice civile ulterior anulate (cu
o nota de practici judiciard), Revista Romana de Drept Privat (Universul Juridic) No. 2/2022, 2022,
p. 492.

72 Art. 164 para. (4) of the Civil Code modified by Act No. 140/2022.

73 Art. 164 para. (6) of the Civil Code modified by Act No. 140/2022.

7 Art. 164 para. (S) of the Civil Code modified by Act No. 140/2022.

7S Art. 168 para. (3) of the Civil Code modified by Act No. 140/2022.

76 Art. 177 para. (1) of the Civil Code modified by Act No. 140/2022.

77 Art. 177 para. (2) of the Civil Code modified by Act No. 140/2022.
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The question arises: would this measure be in the best interests of the child? As the
legislator defines the content of the special guardianship measure, which, according
to Art. 171 para. (2) of the amended Civil Code is governed by the rules concerning
the guardianship of minors who have not reached the age of 14, it would disregard
their limited legal agency and would place them in the same position as minors who
lack full capacity to exercise their rights. The guardianship of minors with restricted
capacity, as provided for in Article 146 of the amended Civil Code, would therefore
be more appropriate for them. We consider that it would have been more logical and
appropriate to offer the possibility of legal support for minors with restricted legal
agency, which, according to Art. 171 (1) of the amended Civil Code is subject to the
rules concerning the guardianship of minors who have reached the age of 14, and
according to Art. 41 para. (11) of the same Code, an adult who benefits from legal
support has restricted capacity to act. Inexplicably, however, the legislator stipulates
that ‘when the guardianship court considers that the minor can be protected by the estab-
lishment of a guardianship or by placing him under legal support, this measure may be or-
dered one year before the date of his 18th birthday and shall take effect from that date’.”®
However, on reaching the age of 18, the person becomes a major and will no longer
need the protection that would have been necessary during the period of minority
of over 14 years, so that such a measure would become useless from the very date on
which it should take effect.

As we can note, the legislator endowed the Guardianship Authority through the
reform on the protection of persons in special situations, with the role of prepar-
ing investigations into the living conditions of the person for whom the establish-
ment of legal support or special guardianship is sought. As is clear from the content
of Article 938 para. (2) and the final sentence of Article 938 para. (3) of the Civil
Procedure Code,” the prosecutor must order the drafting of a social investigation
report by the Guardianship Authority. With reference to the above-mentioned text,
although the legislator expressly provides that the social investigation, in cases con-
cerning legal support or special guardianship, is carried out by the Guardianship
Authority, we consider that some clarifications are necessary.

7 Art. 164 of the amended Civil Code.

7 Art. 938 para. (3) of the Civil Procedure Code , The prosecutor will make the necessary investigations,
order a medical and psychological assessment and set a time limit for these to be carried out. If the person in
respect of whom the protective measure has been requested is admitted to a health institution, the prosecutor
shall order a report to be drawn up by the institution. When carrying out the medical assessment and, where
appropriate, drawing up the report, the views of the doctor treating the person whose protection is sought may
also be sought. The public prosecutor will also have a social investigation report drawn up by the Guardianship
Authority.”
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Even if the representatives of the Guardianship Authorities are familiar with
(psycho)social investigation,* we note that the legislator referred in this case strictly
to a social investigation, without requiring that it also include a psychological assess-
ment; we consider such an approach to be ideal, since, separate from the investiga-
tion carried out by the Guardianship Authority, there will be both a medical and
a psychological assessment, both carried out at the request of the prosecutor han-
dling the case, or the court, if it considers necessary. The Guardianship Authority
representatives will therefore strictly follow the elements of a classic social investiga-
tion, of course, adapted to the given situation.

Without exhaustively analysing the whole issue of the investigation carried
out by the Guardianship Authority, we would like to mention that, even in these
situations, the representatives of the authority are obliged to actually go to the
home of the adult person for whom the protection measure is requested in order
to personally verify how he or she lives, his or her daily life, how he or she manages
his or her household, while checking his or her housing conditions. In addition,
once the representatives of the Guardianship Authority have collected the data
necessary for the social investigation, they are also obliged to collect information
from third parties (i.e. close relatives, neighbours, work colleagues, employers,
etc.) to complete the social picture of the person concerned and to be able to give
areasoned conclusion in the final report. Giving a clear and rapid opinion on the
requested matter can sometimes be a difficult task, given the circumstances of the
case; sometimes the persons concerned refuse access to the home to the Guard-
ianship Authority’s representatives or, moreover, display violent behaviour when
their health problems lead to such behaviour. Thus, sometimes it takes much lon-
ger than the time limit set in the writ requesting the social investigation for it to
be completed.

To set up this form of protection (whether it be legal support or special guard-
ianship) and at the same time to be able to put together the full picture of the real
situation, it is necessary for a social investigation to be carried out on the person to
be appointed guardian as well. In current practice, social investigation is requested
strictly at the mentally disabled person’s home; often the name of the person apply-
ing to be appointed as guardian is not even mentioned. It is necessary for the Guard-
ianship Authority and, of course, the court to work closely together, and for there
to be an effective ‘investigation’ by the authority by visiting the home of the person
to be appointed as guardian, in order to examine their situation and how they relate
to those close to them, so as to ascertain that the person is suitable to be the guard-
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Bogdan Dumitru Moloman, op. cit., p. 210.
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ian of a person with health problems, and, of course, that he or she may provide the
necessary guarantees for such a task.®'

After the investigations have been carried out, it is uncertain if the Guardianship
Authority is obliged to also make a proposal as to what action should be taken by the
court and where the person in question should be cared for. In our view, the Guard-
ianship Authority can only express its opinion on the second question, i.e. how the
person in respect of whom the protection measure is sought should be cared for, im-
plicitly at his or her home (if the conditions for this exist) or, if necessary, in a medi-
cal institution where he or she must receive permanent medical care. In support of
the above, we point out the provisions of Article 174 (2) of the Civil Code, accord-
ing to which the court, after hearing the protected person, taking the opinion of the
family council, and consulting the medical and psychological assessment and social
investigation reports, shall decide whether the protected person shall be cared for in
his or her own home, in an institution for social services or in another institution, in
accordance with the law.*

The Guardianship Authority, through the amendments brought by Act No.
140/2022, has been endowed with locus standi in initiating the procedure for reas-
sessment of the protection measure under the law.

In accordance with the provisions of Art. 168 para. (6) of the Civil Code, the
guardian or the representative of the protected person is obliged to refer the matter
to the court whenever he or she finds that there are facts and circumstances that jus-
tify the reassessment of the measure, and at least 6 months before the expiry of the
term for which it was ordered, to reassess it. The Guardianship Authority shall verify
whether this duty has been fulfilled and, if it has not been fulfilled, shall refer the mat-
ter to the court. The court may, following the same procedure, order the extension,
replacement or lifting of the measure. Therefore, to fulfil such a role, the Guardian-
ship Authority has the obligation, firstly, to keep a strict record of the persons placed
under special guardianship or legal support and, secondly, when the guardian or
the representative of the protected person does not refer the matter to the court for
reassessment of the measure, to initiate such a procedure itself. In order for this role
to have the desired finality, it is necessary for the courts to summon the Guardian-
ship Authority in all cases concerning the establishment or, as the case may be, the
re-examination of the measure oflegal advice or special guardianship and, of course,

81 Idem, p.211.

82 Art. 174 para. (2) of the Civil Code ,The guardianship court, taking the opinion of the family council and
consulting a specialist doctor, will decide, taking into account the circumstances, whether the person placed
under a judicial interdict will be cared for at home or in a health institution.”
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to communicate the judgment to the Guardianship Authority even if, according to
Article 941 of the Civil Procedure Code, the authority is not expressly mentioned
by the legislator among the institutions to which such a judgment is served.®

Although the Guardianship Authority has the duty to refer a case to the court
when the guardian or the representative of the person does not initiate the proce-
dure for reviewing the protection measure, in the event that this duty is not ful-
filled, there is no legal provision sanctioning such ‘passivity’ (passivity which, in
certain circumstances, may even be the effect of the lack of service by the court of
its decisions).* Even before the ‘eradication’ of the general interdiction, in the prac-
tice of the guardianship authorities it was found that many persons placed under
such interdiction were not registered with the Guardianship Authority precisely
because the courts did not serve the interdiction orders, and the representatives of
the guardianship authorities often referred to and registered persons placed under
an interdiction, often ex officio, when, for various reasons, the persons in question,
namely guardians, called on the services of the Guardianship Authority.

Difficulties could also arise in terms of timing. Both the legal support measure
and the special guardianship measure are limited in time. Thus, legal support can be
established for a maximum of 3 years and special guardianship for a maximum of
S years, with the possibility of extension for up to 15 years. When these durations
expire, the protective measures must again be instituted, not just ‘extended), as other-
wise the extensions would be granted without serious verification. Given the extent
of the intervention of the court in ordering, administration and termination of these
protective measures (especially in the case of guardianship of minors and special
guardianship), and given that the institution of the guardianship court as a separate
entity from the common court system is not provided for in Romanian law (even if
this would have been necessary), we believe that the courts will face great difficul-

8 According to Art. 941 para. (1) of the Code of Civil Procedure, , After the decision establishing the protec-
tive measure has become final, the court that pronounced it shall immediately communicate its operative part
in certified copy, as follows:

(a) the local community public service for the registration of persons with whom the birth of the person placed
under guardianship is registered, in order to make an entry on the birth certificate;

(b) the competent health service, so that it may, in accordance with the law, establish permanent supervision
of the person placed under guardianship;

(c) the competent land registry and publicity office for entry in the land register, where appropriate;

d) the commercial register, if the person placed under protection is a professional;

e) the national register of support and protection measures taken by the notary public and the guardianship
court, kept by the National Union of Notaries Public in Romania.”

8 Alexandru Ticlea, Codul muncii comentat si adnotat cu legislatie conexa si jurisprudent relevants,
Bucharest, Universul Juridic, 2017, p. 432.
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ties in this segment of their activity. We recall that in Article 229 para. (3) of Act No.
71/2011 for the implementation of Act No. 287/2009 on the Civil Code,* the pow-
ers of the court regarding the exercise of guardianship over the assets of the minor
and of the court-ordered guardian, or, as the case may be, regarding the supervision
of the guardian’s administration of his or her assets were delegated to the Guardian-
ship Authority until the establishment of the family courts, which were never, and
are likely never to be established. Through a previous Decision No. 795/2020% of
the Constitutional Court of Romania, which declared this article of law unconstitu-
tional, all powers granted to the ‘guardianship and family courts’ (which have never
been set up, and have always resided de facto with the regular, local courts of first in-
stance) have been ‘transferred’ also de jure to the exclusive jurisdiction of local courts,
which still do not have the appropriate conditions to resolve such cases. Article 21 of
Act No. 140/2022 provides that the hearing of applications for judicial interdiction
pending before the courts on the date of entry into force of this latter act shall be re-
sumed, regardless of the stage of the proceedings, under the conditions provided for,
and with the amended procedure, while in the case of applications under appeal, the
judgments by which they have been resolved in the first instance shall be deemed as
set aside and the cases shall be immediately transmitted, ex officio, through adminis-
trative channels, to the court of first instance with jurisdiction in the case.®” The work-
load thus generated will be faced by the public prosecutors’ offices and the courts,
and will be significant, which could lead to long delays in taking protective measures
and the impossibility of ensuring the speed so necessary in such cases. Moreover, Ar-
ticle 20 of Act No. 140/2022 requires the courts to review, ex officio or upon request,
all injunctions and, where appropriate, order their replacement by one of the protec-
tive measures provided for in the Civil Code as amended by this law or the lifting of
the measures, if the conditions for taking such protective measures are not met. Also,
from a procedural point of view, the court will have to create an appropriate practice
regarding the role of the protected person’s lawyer, considering the provision of Ar-
ticle 938 para. (2) of the Civil Procedure Code, as amended and supplemented by
Act No. 140/2022, according to which the court is obliged to appoint a lawyer of its
own motion if the protected person has not chosen one.**

% ActNo.71/2011 for the implementation of the Act No. 287/2009 on the Civil Code, https://legislatie.
just.ro/Public/DetaliiDocumentAfis/ 129268 (Accessed: 16.01.2024).

Decision No. 795/2020 of the Constitutional Court, https://www.ccr.ro/wp-content/uplo-
ads/2020/12/Decizie_795_2020.pdf (Accessed: 16.01.2024).

This solution can raise issues of constitutionality, but this was the efficiency-driven option of the legislator.
Art. 938 para. (2) of the Civil Procedure Code: “Throughout the proceedings, if the person whose protection
is sought has not chosen a lawyer, the court shall arrange for one to be appointed ex officio.”
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4.6 Conclusion of Marriage

In the context of marriage, a person under legal support or special guardian-
ship is obligated to provide prior written notice of their marriage declaration to the
guardian responsible for their care.*” This notice serves as a crucial step, allowing
the guardian to evaluate the circumstances and potentially oppose marriage if war-
ranted by the law. Where the objection is lodged in respect of the marriage of a per-
son who is a beneficiary of legal support or special guardianship, the civil registrar
shall immediately refer the matter to the court, which shall rule on the merits of the
objection.”

The marriage concluded between the guardian and the person under his guard-
ianship is voidable. Avoidance may be invoked only by the person under guardian-
ship.”!

Furthermore, divorce by consent is expressly prohibited if one of the spouses
involved is currently under legal support or special guardianship, underlining the
need for additional scrutiny and consideration in such cases.”

If the spouse has special guardianship, the action may be brought by the guardian

and, failing that, by a curator appointed by the court.”®

4.7 Tort Liability

Turning to the realm ofliability for tort, specific rules apply depending on the age
and legal status of the individual involved. A minor under the age of 14 or a person
under special guardianship is generally not held liable for damages caused, unless
it can be proven that they were of sound judgement at the time of the offense. This
protective provision extends to individuals under special guardianship, acknowl-
edging their potentially vulnerable status.*

As individuals mature and reach the age of 14, they assume a greater degree of
liability for damages caused, unless they can establish that they were not of sound
judgement at the time of the offense.”® This rule also applies to individuals receiving
legal support. A person who is obliged by law, contract, or court order to supervise

¥ Art. 276 para. (1) of Act No. 140/2022.
% Art. 278 para. (2) of Act No. 140/2022.
%L Art. 300 of Act No. 140/2022.

% Art. 375 para. (3) of Act No. 140/2022.
% Art. 429 para. (3) of Act No. 140/2022.
% Art. 1366 para. (1) of Act No. 140/2022.
% Art. 1366 para. (2) of Act No. 140/2022.
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a minor or a person receiving legal support or under special guardianship shall be
liable for any damage caused to another person by the latter.”®

S. The Mandate of Protection
S.1 Characteristics

Also new to Romanian legislation is the regulation of the mandate of protection.
Any person of full legal capacity may appoint a guardian pro futuro if he or she is
no longer able to look after himself or herself or administer his or her property.”’
The mandate of protection introduces a mechanism aimed at safeguarding the well-
being and affairs of individuals facing incapacity. This mandate, granted by a person
with full legal agency, encompasses juridical acts intended to secure the person, ad-
minister their property, and ensure their overall moral and material well-being in
the event of incapacity. The mandate can extend to acts of sale, encumbrance, other
transactions, compromises, and similar acts of disposition, contingent on explicit
authorization. Importantly, the mandate of protection, even if framed in general
terms, confers a broader representation capacity on the mandatary.

A mandate of protection is typically granted by a person with full capacity antici-
pating potential incapacity in the future. Notably, it may also be granted by a person
of full legal age currently receiving legal support, subject to the consent of the legal
guardian and authorization by the court.”® This provision recognizes the autonomy
of individuals even in situations where legal support is deemed necessary. Crucially,
the mandate of protection is a formal and solemn arrangement, requiring conclusion
through a notarial deed.”” This ensures the legal validity and clarity of the mandate,
empbhasizing the significance of the document in guiding the actions and decisions
of the mandatary. In addition, the instrument that is required ad validitatem for the
conclusion of the protective order, is meant to ensure the use and functionality of

100

this type of out-of-court protection'®, the legislator also regulates the condition of

its approval by the court, at the request of the appointed special guardian. In addi-

% Art. 1372 para. (1) of the Civil Code.

77 Art. 20291 para. (1) of Act No. 140/2022.

% Ibidem.

% Art. 202971 para. (3) of Act No. 140/2022.

1% Serban Diaconescu, Consideratii asupra proiectului pentru modificarea si completarea Legii nr.
287/2009 privind C. civ., a Legii nr. 134/2010 privind Codul de proceduri civila, precum si a altor acte
normative in materia protectiei persoanelor cu dizabilitati, p. 196.
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tion, for the performance of the mandate, the mental faculties of the principal must
have deteriorated, as established based on medical and psychological assessment
reports.'”" This legal safeguard ensures that the imposition of protective measures
is rooted in a comprehensive and professional assessment of the principal’s mental
state, instilling confidence in the appropriateness of the mandate.'*

In the process of granting the mandate, the court assumes a proactive role
aimed at averting serious harm to the principal. The court is empowered to take
any necessary measures to safeguard the individual, whether it involves personal
protection, representation in civil matters, or the administration of property.'®
Notably, if the principal has previously designated another individual to adminis-
ter their property through a separate instrument, that arrangement remains effec-
tive unless revoked by the court for substantial reasons.'®* This provision acknowl-
edges the importance of continuity and respect for the principal’s earlier choices
while allowing for adjustments when deemed necessary by the court. Beyond the
legal and financial facets, the mandate is expansive, potentially encompassing the
expressed wishes of the principal regarding their care and living conditions fol-
lowing the onset of incapacity.'” This incorporation of personal preferences adds
a compassionate and individualized dimension to the mandate, recognizing the
principal’s agency and the desire to shape their own well-being even in challeng-
ing circumstances. The mandate further delineates the parameters of accountabil-
ity, specifying the person designated by the principal to whom the mandatary is
answerable. Additionally, it outlines the frequency of performance for this obliga-
tion, with a maximum limit set at three years. This temporal constraint ensures
periodic reassessment, allowing for adjustments to the mandate based on evolv-
ing conditions, thereby maintaining its relevance and effectiveness. In situations
where the principal has not explicitly appointed a designated person, the court
assumes the responsibility of making this appointment at the time of granting the
mandate.'*

The mandate of protection emerges as a meticulously structured legal instru-
ment, incorporating stringent conditions to activate it, a multifaceted approach
to protection, and provisions that respect the continuity of the principal’s choices.

101 Art. 202971 para. (4) of Act No. 140/2022.
12 Roxana Matefi, Mandatul de ocrotire in legislatia romani si cea franceza - Privire comparativd, Univer-
sul Juridic Premium nr. 9/2023 (www.legeS.ro) -last accessed on 22.01.2024.

1% Art. 20291 para. (5) of Act No. 140/2022.

194 Art. 202971 para. (6) of Act No. 140/2022.

195 Art. 202972 para. (1) of Act No. 140/2022.

196 Art. 202972 para. (1) of Act No. 140/2022.
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Through medical assessments, court approvals, and the inclusion of personal pref-
erences, the mandate seeks to provide a comprehensive and adaptable framework
that balances autonomy with the imperative of protective measures, maintaining its
relevance over time.

$.2 Obligations of the Mandatary

Responsibilities of the mandatary form a crucial aspect of the protective frame-
work, aiming to safeguard the moral and material well-being of the principal. Every
decision related to the performance of the mandate is to be taken in the best inter-
ests of the principal, ensuring the utmost respect for their dignity, rights, freedoms,
will, needs, and preferences, with a paramount focus on preserving their autono-
my."”” In cases where the scope of the guardianship mandate appears ambiguous, the
mandatary is obligated to interpret it in concordance with the rules governing the
special guardianship of adults.'®

In instances where the mandate of protection proves insufficient to comprehen-
sively address the care of the person or the administration of the principal’s prop-
erty, the court holds the authority to order a supplementary care measure during
the mandate proceedings or thereafter. In such scenarios, the mandatary designated
in the mandate of protection is prioritized for appointment as the guardian.'” If
the mandatary does not also act as guardian, he or she shall continue to act as the
mandatary and shall, upon request and at least once a year, draw up a report to be
submitted to the principal’s guardian. Additionally, a final report is required at the
conclusion of the mandate.'"’

In circumstances where the reasons requiring the mandate cease to exist, the
mandatary is bound to promptly seek termination of the contract due to the princi-
pal regaining capacity. This obligation also extends to health institutions if the prin-
cipal is in their care. The mandate ceases if the court verifies the termination of the
contract owing to the principal regaining capacity. The principal, upon regaining
capacity, possesses the right to revoke the mandate at any time.""!

On the other hand, the mandatary cannot withdraw from the mandate without
appointing a substitute, if expressly authorized by the principal, or without seeking
the establishment of a protective measure through the court. Any clause contrary

197 Art. 202973 of Act No. 140/2022.

198 Art. 20294 of Act No. 140/2022.

199 Art. 202975 para. (1) of Act No. 140/2022.
10 Art. 202975 para. (1) of Act No. 140/2022.
UL Art. 202979 Act No. 140/2022.
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to this stipulation is deemed null and void. The substitute is obligated to promptly
notify the court of the substitution.''?

In the context of a mandate of protection, individuals mentioned in Article 111
of the Civil Code'" hold the right to court action in cases of improper performance
of the mandate. They can request the court to revoke the mandate, ensure the ful-
filment of the mandatary’s obligation to submit a report, and institute a protective
measure for the principal if necessary. It is important to note that the gratuitous
mandate persists even in the event of the mandatary’s bankruptcy, ensuring continu-
ity in the protective arrangement.'"*

Regarding revocation, in the case of a mandate of protection, the principal re-
tains the right to revoke the mandate until its formal activation through the prin-
cipal’s medical incapacitation. This revocation must be communicated to both the
mandatary and the notary public. Conversely, the mandatary may renounce the
powers by notifying both the principal and the notary public of the renunciation.'®
This provision adds a layer of flexibility to the protective measures, allowing for ad-
justments based on the evolving needs and circumstances of the principal.

6. Conclusions

In conclusion, the imperative need for comprehensive care and protection of
individuals facing intellectual and psychosocial disabilities, whether temporary or
due to aging, has prompted legislative intervention. The establishment of protective
measures is essential to alleviate challenges faced by both individuals and their fami-
lies in such circumstances. The traditional approach of judicial interdiction, while
aimed at providing support, has been criticized for lacking sufficient safeguards to
uphold fundamental human rights and freedoms. The recent entry into force of Act
No. 140/2022 represents a significant step forward in addressing these concerns.

12 Art. 2029710 of Act No. 140/2022.

13 Art. 111 of the Civil code: “Persons obliged to notify the guardianship court. Are obliged to notify the gu-
ardianship court as soon as they become aware of the existence of a minor without parental care in the cases
referred to in Article 110:

(a) persons close to the minor and the administrators and tenants of the house in which the minor is living;
(b) the civil registrar, on the occasion of the registration of the death of a person, and the notary public, on the
occasion of the opening of inheritance proceedings;
(c) the courts, on the occasion of the imposition of a criminal penalty of disqualification from parental rights;
d) local government bodies, welfare institutions and any other person.”
U4 Art. 2023 para. (2) - (3) of Act No. 140/2022.
S Art. 2031 para. (4) of Act No. 140/2022.
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By reconfiguring the institution of judicial interdiction and introducing novel pro-
tective mechanisms such as assistance in concluding juridical acts, legal support,
special guardianship, and the mandate of protection, the legislature has demonstrat-
ed a commitment to a more balanced and proportional approach. This legislative
reform not only acknowledges the evolving understanding of individual rights but
also recognizes the importance of preserving the autonomy and dignity of those
with intellectual and psychosocial disabilities. While the new legislation aims to en-
hance protection, it also strikes a delicate balance by avoiding undue infringement
on the rights of individuals. The measures introduced through Act No. 140/2022
reflect a more nuanced and tailored approach to safeguarding the well-being of men-
tally ill persons, acknowledging their agency and individuality. However, the success
of these measures will depend on their effective implementation and ongoing evalu-
ation to ensure that they achieve their intended purpose without compromising the
rights and freedoms of those they seek to protect. In this way, the legislative changes
represent a positive shift towards a more proportional and compassionate frame-
work for the care of individuals facing intellectual and psychosocial challenges.

Concerning the implementation of these reforms, a pertinent query arises: what
will be the status of individuals who were previously subjected to a judicial prohibi-
tion order? The legal framework governing individuals previously subjected to a ju-
dicial prohibition order underwent a comprehensive overhaul, with implications for
their legal standing, capacity, and the protective measures applicable to them. This
recalibration was instigated by the introduction of new legal provisions. In this con-
text, the responsibility falls on the courts to undertake a thorough review of all ex-
isting prohibition measures, either initiated by the courts themselves or in response
to applications. During this review process, the courts have the authority to issue
orders tailored to particular circumstances. These orders may involve substituting
the judicial interdiction with one of the protective measures specified in the revised
legal framework or removing the judicial interdiction altogether if the existing legal
conditions are no longer satisfied.''

Until judgments become final, individuals under a judicial prohibition are auto-
matically recognized as individuals for whom special guardianship has been estab-
lished concerning their legal status and capacity. This automatic recognition empha-
sizes the transitional nature of their legal standing during the ongoing review and
reform process.'”

116 Art. 20 para. (1) and (2) of Act No. 140/2022.
17 Art. 20 para. (3) of Act No. 140/2022.
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The ex officio review of judicial interdictions mandated for the courts is sched-
uled to occur within a specific timeframe, precisely three years from the date of the
reform’s entry into force. However, it’s crucial to note that the expiration of this
timeframe does not absolve the courts of their responsibility to continually con-
duct ex officio reviews of all measures of injunction.'® This ongoing commitment
is rooted in the courts’ duty to adapt and refine protective measures in accordance
with evolving legal standards and the individual needs of those affected.

By conducting regular reviews beyond the initial three-year period, the courts
demonstrate an enduring commitment to ensuring the appropriateness and effec-
tiveness of protective measures. This approach underscores the judiciary’s dedica-
tion to upholding justice, fostering legal clarity, and safeguarding the rights and well-
being of individuals subject to judicial interdictions.

U8 Art. 20 para. (6) of Act No. 140/2022.
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Abstract: This short essay addresses the transformations that the concepts of legal subjectivity and
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1. Introduction

The questions of legal subjectivity and legal capacity are one of fundamental
questions for the private law. Naturally, they are not new questions — however,
they merit to be asked once again and to be reevaluated due to phenomena oc-
curring in the modern world. Firstly though, it is necessary to place a remark on
the mare notions of legal subjectivity and legal capacity. If we take Polish law as
a point of reference, we should distinguish between general legal subjectivity,
which determines the protection of health and life, having its origin in human
dignity, and legal capacity, i.e. the ability to be the subject of civil law rights and
obligations (e.g. property), which is an emanation of the former legal subjectiv-

This paper is an element of the research carried out under the project ‘Homo consumens, Homo eco-
logicus — ecological efficiency test of the new directive on certain aspects concerning contracts for the
sale of goods’ financed by Narodowe Centrum Nauki (NCN) [National Science Centre] in Krakéw,
Poland — number 2019/34/A/ HS5/00124.

200



A HUMAN BEING, DIGNITY, CONSCIOUSNESS AND PRIVATE LAW...

ity, but can be a subject to some statutory limitations, which does not constitute
a deprivation of human’s general legal subjectivity.” Such a legal capacity may be
enjoyed also by other entities such as commercial companies. In addition, there is
a category of the capacity of performing valid and binding legal acts (contracts in
particular) and as the Polish law accords every person, a human being, with legal
capacity, it limits a capacity of performing legal acts for some people (minors and
incapacitated).’ In this paper, we aim at handling the questions of legal subjectiv-
ity and capacity in a broader sense as in a perspective of technological, biological
and political changes, the notions of legal capacity and legal subjectivity are being
loosened and changing their functions.

The utilitarian use of the concepts of legal subjectivity and legal capacity is not
a new phenomenon. Nevertheless, it is a difficult question to deal with. On the one
hand, it touches on issues fundamental to private law, but also to the philosophy of
law. Legal subjectivity was initially seen to reflect the essence of humanity — the idea
that man is a free and conscious individual. On the other hand, the rationalisation
of the participation in trade of certain groups, business ventures or even factories
themselves — by accordance of the legal capacity — is also not a new phenomenon
and is not very controversial nowadays. The question is, therefore, whether the
boundaries set in the past are or should be re-shifted.

This paper does not aim, however, at setting these boundaries. It would re-
quire a comprehensive legal, biological, technological and ethical study which
is difficult and risky to do. Anecdotally, it may be recalled that one of the most
eminent Polish lawyers, who shaped Polish law of obligations (at the beginning
of the twentieth century), Ernest Till, undertook — more than a century ago (sic!)
— a similar topic, writing a thesis on self-standing subjective rights (that do not
have a subject).* This work was met with so much criticism that Till was refused
a habilitation degree.®* However, the question is gaining relevance and is worth
of being reexamined. In this paper we are going to point out the possibilities and
risks related to the phenomenon of relaxation of the notions of legal subjectivity
and legal capacity.

?  Judgement of the Polish Constitutional Tribunal of 28 May 1997, K 26/96, OTK, 2/1997, item 19, pt. 4.4.
3 P.KSIEZAK, [in:] Kodeks cywilny. Komentarz, K. OsAypA, W. BORYSIAK (eds.), 2024, Article 8, pt. 2.
E.TiLy, O podmiocie praw i prawach bez podmiotu. Studyum z dziedziny prawa prywatnego, Prawnik,
1872.

S K.SOJKA-ZIELINSKA, Ernest Till (1846 — 1926), Kwartalnik Prawa Prywatnego, 3/1997, p. 397 — 398.
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2. Legal subjectivity and human dignity

Legal subjectivity can be linked to the essence of the human being. Many acts, of
a fundamental nature, draw attention to human dignity as the source of their rights.
For example, Article 30 of the Polish Constitution explicitly states that the inherent
and inalienable dignity of the human being is a source of human and civil freedoms
and rights. It is inviolable and its respect and protection is the duty of public au-
thorities. Thus, since legal capacity is an emanation of legal subjectivity (that has
its source in dignity), the question arises whether the human dignity could be pro-
tected without constructs of legal subjectivity or legal capacity and whether legal
capacity can be granted despite the failure to fulfil of the ‘human’ condition of legal
subjectivity. Perhaps there is another criterion on the basis of which legal capacity
should be granted?

2.1. The question of birth and death

The question arises as to how the limits of legal capacity, which lasts for a per-
son’s lifetime, are determined. These limits are essentially a question of death and
birth. Article 8 para. 1 of the Polish Civil Code states that every human being has
legal capacity from the moment of birth. A classic question of civil law, undeniably
related to the relation of human dignity to legal capacity, arises against the back-
ground of this provision — the question of the legal status of the nasciturus.

A nasciturus is a child conceived but not yet born. Formerly, in Poland, Article 8
para. 2 of the Civil Code was in force, according to which a conceived child also has
legal capacity; however, they acquires rights and obligations on the condition that
they are born alive. This provision was repealed on the occasion of the liberalisa-
tion of abortion law in Poland in the 1990s. The question therefore arose as to the
constitutionality of this repeal. The Polish Constitutional Court found that it was
not unconstitutional. In doing so, it distinguished general legal subjectivity and hu-
man dignity from the functional construct of legal capacity. A nasciturus may not
have private law legal capacity, but retain subjectivity and other means of protection.
Such protection is also evident in private law, in particular in the law of succession.
According to Article 927 para 2 of the Polish Civil Code, a child already conceived
at the time of the opening of the inheritance may be an heir if born alive. This rule
protects not only the dignity of the human being, but also — and perhaps above all

¢ Judgement of the Polish Constitutional Tribunal of 28 May 1997, K 26/96, OTK, 2/1997, item 19,
pt. 4.4.
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— his or her property interests. The prevailing view is that the capacity of the nascitu-
rus to inherit is conditional — it depends on whether the child is born alive.” This is
an example of how legal capacity is sometimes detached from human’s subjectivity.

The decisive moment becomes birth, which Polish law defines, with reference
to purely medical criteria, as the complete expulsion or extraction of the newborn
from the mother’s system.® A similar view is taken of death, with which a person’s le-
gal capacity ceases. Human death occurs when irreversible cardiac arrest or brain
death is established.” The definition adopted is strict and related to transplantology
and defines the moment from which cells can be extracted from the human body."
However, this utilitarian definition does not take into account the treatment of death
as a process that is present in medicine."" At the same time, it affects private law by
defining a given moment in time from when a person cannot longer be subject to
property and personal rights and one might ask whether it is an adequate criterion.
However, it does not appear that Polish law deprives them of subjectivity, let alone
dignity, with the moment of death.

2.2. The question of human being after death

One manifestation of the protection of a person’s dignity after death from a pri-
vate law perspective is that their corpse does not form part of the inheritance. Polish
law allows the corpse to be buried by certain persons related to the deceased and
does not treat it as a tradable property right.'* And yet, the corpse has an asset value

E.g. A. DYONIAK, Pozycja nasciturusa na obszarze majatkowego prawa prywatnego, Ruch Prawniczy,
Ekonomiczny i Socjologiczny, 3/1994, p. SO - 52; E. SKOWRONSKA-BOCIAN, Prawo spadkowe, 2020,
p- 41; W. BORYsIAK, [in:] Kodeks cywilny. Komentarz, K. Osajpa, W. Borysiaxk (eds.), 2024, Ar-
ticle 8, pt. 20. In the opposite sense P. KsIEZAK, [in:] Kodeks cywilny. Komentarz, K. Osajpa, W.
BoRysIAK (eds.), 2024, Article 8, pt. 3.2. who states that the legal capacity has to be unconditional as it
reflects human dignity.

P. KS1EZAK, [in:] Kodeks cywilny. Komentarz, K. Osajpa, W. Borysiax (eds.), 2024, Article 8, pt. 7
-7.1.

°  P.KSsIEZAK, [in:] Kodeks cywilny. Komentarz, K. Osajpa, W. BorYsIAK (eds.), 2024, Article 8, pt. 9.
Article 4(1) of the Act of 1 July 2005 on the procurement, storage and transplantation of cells, tissues
and organs.

See e.g. K. SOBCZAK, A. JANASZCZYK, Kontrowersje wokol neurologicznego kryterium §mierci mézgu,
Forum Medycyny Rodzinnej, 4/2012, p. 183 - 190.

12 Article 10 of the Act of 31 January 1959 on cemeteries and burying the dead. There is a debate, howe-
ver, whether the human corpse may be qualified as a thing, see T. GARDOCKA, Czy zwloki ludzkie
sa rzecza i co z tego wynika?, [in:] Non omnis moriar. Osobiste i majatkowe aspekty prawne smierci
czlowieka. Zagadnienia wybrane, J. GOLACZYNSKI, J. MAZURKIEWICZ, J. TUREUKOWSKI, D. KARKUT
(eds.), 2015, p. 268, who qualify the human body after death as a thing; on the contrary S. RUDNICKI,
[in:] Komentarz do Kodeksu cywilnego. Ksiega pierwsza. Czgé¢ ogélna, S. DMOWSKI, S. RUDNICKI
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and after death, human organs could be sold, bringing profits to inheritors. But it
is excluded and the reason why is human’s dignity, human’s subjectivity (perhaps
not in a legal sense) that lasts longer than human life as the corpse itself is rather an
object than a subject.

Linked to the dignity of the deceased is also the personal right of the loved ones
to venerate the memory of the deceased. Polish law has consistently accepted that
with death the personal rights of the deceased can no longer be referred to. German
law, for example, does the opposite as such rights continue to exist and are protected
(the so-called Postmortale Persénlichkeitsrechte).'* However, in order to protect the
dignity of the person, Polish law created the right to the cult of memory of the de-
ceased, which is a subjective personal right to which the relatives of the deceased are
entitled."* It allows claims to be brought, e.g. for compensation for moral damages, if
someone violates the right of veneration of the memory of the deceased, including
their good name. It is a manifestation of the protection of human dignity — and its
reflection of subjectivity — by means of the subjective rights of others. Juxtaposing
this with German law, which also protects these values but assuming that the subjec-
tive right of the deceased continues to exist, one can conclude that the construction
of a subjective right is merely a tool that can be used in various ways to protect hu-
man dignity.

As an aside, it can be pointed out that the utilitarian use of personal right under
Polish law is also evident in the case of gender reassignment. Polish law does not
provide for a specific procedure for this purpose, but the jurisprudence has devel-

(eds.), 2011, art. 45, pt. 2; M. NAJMAN, Status zwlok ludzkich w przypadku przyznania osobowosci
osobom zmarlym, Roczniki Nauk Prawnych, 3/2022, p. 44 — 45. However, the authors seem to agree
that there is no a property right over the human body from which the inheritors may benefit.

See H. LuDYGA, Das postmortale allgemeine Personlichkeitsrecht, Zeitschrift fiir Erbrecht- und Ver-

mogensnachfolge, 12/2022, p. 693 — 698 and the crucial judgements in the matter — judgement of the

Federal Court of Justice of 26 November 1954, I ZR 266/52, GRUR 4/1955 nad judgement of the

Federal Court of Justice in a “Mephisto’ case of 20 March 1968,1ZR 44/66, GRUR 9/1968.

* Judgement of the Polish Supreme Court of 13 July 1977, 1 CR 234/77, Legalis No. 20217; judgement
of the Polish Supreme Court of 7 July 2005, IV CK 42/05, LEX No. 180913. On a development of
the protection of the veneration of the memory of the deceased under Polish law see J. S. P1ATOWSKI,
Ewolucja ochrony débr osobistych, [in:] Tendencje rozwoju prawa cywilnego, E. EETOWsKaA (ed.),
1983, p. 30 - 33. It is discussed whether the legal protection of the personal good in the form of a ven-
eration of the memory of a deceased person is not determined by the extent of the protection of that
person’s personal rights which would have been granted during their lifetime — in favour of existence of
such alink J. SaApomsk, [in:] Kodeks cywilny. Komentarz, K. Osajpa, W. BORYSIAK (eds.), 2024, Ar-
ticle 23, pt. 14S; against judgement of the Polish Supreme Court of 23 September 2009, I CSK 346/08,
OSNC 3/2010, item 48; P. Ks1gzAK, [in:] Kodeks cywilny. Komentarz, K. Osajpa, W. Borysiak
(eds.), 2024, Article 8, pt. 8.
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oped rules according to which a person who wishes to reassign the gender must sue
his parents on the basis on violation of this person’s personal rights."> An artificial
process is then carried out, which can be the basis for gender realignment. However,
this mechanism distorts the essence of subjective rights, which are personal rights,
and it can be doubted whether it is in harmony with the principle of human dignity.

2.3. The question of consciousness: beings other than human being?

Legal subjectivity thus serves to protect human dignity, but is not always nec-
essary for this purpose. This raises the possibility of asking the opposite question.
Must subjective rights then always derive from human dignity and legal subjectiv-
ity? Or can some special status and its protection be linked to another characteristic
(which is also inherent in humans, but not only)?

Such a feature can sometimes appear to be consciousness, the consequence of
which is, for example, the ability to feel suffering. On this basis, animals acquire
a special legal status. Article 1(1) of the Polish Law on the Protection of Animals
states that an animal, as a living being capable of feeling suffering, is not a thing (an
object). Human owes him respect, protection and care. At the same time, however,
for practical reasons, the provisions on things apply mutatis mutandis to animals (Ar-
ticle 1(2) of the Polish Law on the Protection of Animals). The construction of legal
subjectivity, seeming inherent in a human being, is therefore — intentionally — not
used by the law, however, animals seem to br granted with some kind of subjective
rights.

It is consciousness that can be at the root of granting robots or artificial intel-
ligence systems with subjective rights. This is the direction in which contemporary
research is going. As an example, there have been studies that have looked at robots
becoming aware that they do not work as they should and trying to adapt to this.*®
Another example concern the well-developed robot, called Ameca, that looked in
the mirror had a reaction suggesting that he may be surprised by his existence."”
Those are now just examples and exceptions, however, the legislators should be

'S See order of the Polish Supreme Court of 22 March 1991, III CRN 28/91, LEX No. 519375; resolution
of the Polish Supreme Court of 22 September 1995, III CZP 118/95, OSNC 1/1996, item 7; judge-
ment of the Polish Supreme Court of 10 January 2019, II CSK 371/18, OSNC 10/2019, item 104.
For more see K. MROZ, Gender Recognition in Poland — Problems and Propositions of Legislative
Changes, Osteuropa Recht, 2/2023, p. 179 - 187.

It is a part of a research held at Creative Machines Lab at Columbia University, see https://www.cre-
ativemachineslab.com/research.html (accessed: 8 May 2024).

What can be observed on the video, see https://www:youtube.com/watch?v=Ppx7kTJDkuM (acces-
sed: 8 May 2024).
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prepared for functioning of, other than humans, conscious beings whose legal sta-
tus should be regulated as gaining of even partial consciousness by computer pro-
grammes, dictates that we have to consider whether they should not have certain
rights, e.g. personal rights, in relation to their importance to society.'®

On the basis of the criterion of consciousness, an attempt can be made to distin-
guish a category of beings, other than human beings, which could have subjective
rights, as this would be socially desirable, e.g. for their protection or for practical
reasons like facilitating trade. A question of granting them with legal capacity seem
to be a possibility that is on a table as well. Such beings would, however, not be ac-
corded with legal subjectivity that is linked with human dignity. Acceptance of such
a position would lead to a dilution of the concepts classical to private law, but is
already accepted to some extent for utilitarian reasons.

3. Legal subjectivity and attributability and liability

There has been a debate around the world," including Poland,* about the pos-
sibility of granting artificial intelligence a legal personality. The philosophical and
metaphysical element of this debate was the question of consciousness presented
above. In legal scholarship, however, the debate was aimed at a much more practical
outcome which is to establish — on the one hand - the rules under which artificial
intelligence can be used in commerce and — on the other hand - the rules of liability
for damage caused by it.

Firstly, there is a question of attributability. It is in fact a question of whether Al
can conclude a contract, or more precisely, whether a valid contract can be conclud-
ed using Al In continental law, as a rule, a contract is the result of two consensual

In criminal law, it has been considered that violence against robots can be punished because it opposes
its duties to the essence of humanity — with reference to the position Kant put forward in relation to
animals, see K. MAMAK, Should Violence Against Robots be Banned?, International Journal of Social
Robotics, 2022, Vol. 14, p. 1058.

¥ Seee.g. V. A] Kurki, A Theory of Legal Personhood, 2019, p. 179 — 187; S. SANGAM, Legal Personality
for Artificial Intelligence with Special Reference to Robot: A Critical Appraisal. Indian Journal of Law
and Human Behavior 1/2020, p. 17 - 21; J. DooMEN, The artificial intelligence entity as a legal person,
Information & Communications Technology Law, 3/2023, p. 282-284; Z. F. WEN, D. Y. TONG, Analy-
sis of the Legal Subject Status of Artificial Intelligence, Beijing Law Review, 2023, Vol. 14, p. 7S - 84.
See P. Ks1g2AK, Zdolno$¢ prawna sztucznej inteligencji (AL), [in:] Czynié postep w prawie. Ksiega ju-
bileuszowa dedykowana Profesor Birucie Lewaszkiewicz Petrykowskiej, W. Robaczyniski (ed.), 2017;

20

A. KRrasUSKI, Status prawny sztucznego agenta. Podstawy prawne zastosowania sztucznej inteligencji,
2020; A. CHLOPECKI, Sztuczna inteligencja — szkice prawne i futurologiczne, 2021.
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declarations of intent (will). Traditionally, therefore, a contract should be made by
a human being, as only they can have the will to bind themselves with a contractual
obligation. However, this idealistic assumption has not been unchallenged for years.
The certainty of trading has required it to be revised, creating various constructs that
result in a contract that does not necessarily reflect a person’s will. Foremost among
these is the so-called theory of confidence, due to which a declaration of intent is
any behaviour which, from the perspective of a reasonable addressee, may be regard-
ed as constituting a declaration of intent, i.e. a statement by the offerer intended to
produce legal effects.” It is not from today that contracts are concluded through au-
tomated machines or online platforms, where the will of the other party is in some
sense (non-legal sense) implied. The above can be applied to Al as well, arguing that
the ability to act in commerce, to make a commitment, does not necessarily entail
legal subjectivity. It is sometimes postulated that the construction of a representa-
tive may be used.”” On the other hand, a framing not based on subjectivity, however,
requires an entity to which the action of Al will be attributed, since the system does
not act for itself. However, it can be argued in the other direction that, after all, a be-
ing is detached from the person. It is independent and has an independent interest.
This is not a new observation as it is how legal persons came into being. The ques-
tion is whether Al, on the one hand, needs legal personality, on the other, whether,
unlike e.g. commercial companies, it is perhaps characterised by the subjectivity.
Secondly, there is a question of liability and implied idea that there is a link be-
tween liability and legal capacity. This link is in our view not that evident. One aspect
relates to the basis of liability, which is no longer necessarily linked to legal capacity.
One can be liable not only for fault, one can be liable for a thing. At the EU level, AI
liability is commonly combined with product liability.** The second aspect is the en-
forcement of liability. For this, the legal subjectivity is not actually required. What is
necessary is the assets that may serve for the execution. That is why, for example, the
Proposal for Al Liability Directive** focuses on assigning liability to the entity that

21 U. ErNST, A. RACHWAE, F. ZOLL, Prawo cywilne. Cze$¢ ogolna, 2011, p. 69 — 70. See also P. MACHNI-
KOWSKI, Prawne instrumenty ochrony zaufania przy zawieraniu umoéw, 2010, p. 108 — 111.

P. KSIEZAK, Zawieranie uméw przez sztuczng inteligencje (Al), [in:] Sto lat polskiego prawa handlowe-
go. Ksiega jubileuszowa dedykowana Profesorowi Andrzejowi Kidybie, Vol. II, M. DumkiEwicz, K.
KOPACZYNSKA-PIECZNIAK, ]. SzcZOTKA (eds.), 2020, p. 305.

See e.g. N. E. VELLINGA, Rethinking compensation in light of the development of Al, International
Review of Law, Computers & Technology, p. 13 — 16; T. RODRIGUEZ DE LAS HERAS BALLELL, The
revision of the product liability directive: a key piece in the artificial intelligence liability puzzle, ERA
Forum, 2023, Vol. 24, p. 248 - 258; M. C. BurTeN, Product liability for defective AI, European Journal
of Law and Economics, 2024, pt. S.

*» COM(2022) 496 final.
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has the property. It also cannot be ruled out that Al will act on its own, with a certain
amount of capital to cover damages, but without legal subjectivity. The rule tradi-
tionally recognized in French law that ‘only a person can have a property, every per-
son must have a property and every person can have only one property’ founded on
the thesis that every property is an ‘emanation of personality’,* has loosened. As of
2022, there is regulation stipulating that a sole proprietor can have two properties:
professional and personal, and that liability from personal property is not permitted
for liabilities related to a person’s professional activities.” If the bond is loosened in
such a way, perhaps it is permissible in the other direction as well. Perhaps it is prop-
erty without personality that will be the answer to Al liability problems?

4. Legal subjectivity as a construct serving to protect the public interest

In recent years, one can encounter attempts to use private law, in particular com-
pensation law, to protect the public interest. It is nothing new or alien that the public
interest can be pursued within the framework of private law. The architecture of the
system can influence the decisions of the participants in the trade, guaranteeing re-
spect for certain principles. These include, for example, the protection of the weaker
party, the prohibition of discrimination or social sensitivity.”” However, those well-
known mechanism were still about the realisation of the public interest in relations
between individuals granted with legal subjectivity.

Lately however, the mare construct of legal subjectivity has sometimes been
used for this purpose. The idea is to give something like legal personality to certain,
other than human, beings so that they can benefit from the protective measures of
civil law. This time, it is not about individuals acting in relation to each other with
respect to — or with a view to — the public interest. But it is this interest itself that is
reflected in private law and can be protected against the others. The attribution of
a kind of legal subjectivity, e.g. of personal rights that can be violated, allows for its
protection to be taken against other individuals, for a claim to be made, for compen-
sation to be sought etc.

One example, already discussed, concerns the protection of a certain political
community, the nation as a subject of private law, a kind of ideal and coherent sub-

% Ch. AuBRy, Ch. Rau (by E. BARTIN), Cours de droit civil frangais, Vol. 9, 1917, § 573 - 574.

% See Articles L. 526-22-526.26 of the French Commercial Code (Code de commerce).

¥ See W. DYBKA, Interes publiczny w prawie cywilnym, [in:] Dobro i interes w prawie, A. SOBCzYK (ed.),
2023, p. 168 - 179.
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ject. In this way, the Polish legislator sought to protect the interest of public law,
which is historical memory.*® The other example, concerns the protection of the en-
vironment. Elements of the environment such as forests, rivers or valleys can be dis-
tinguished in the ontic sphere. Man knows what a forest is, he sees a river. They are
of unquestionable value to society as such. However, they do not have free will and,
as elements, should be qualified as objects rather than subjects. Nevertheless, there
is a growing desire to distinguish them also in the legal sphere, to grant them with
rights in order to guarantee the effective legal measures of their protection. The idea
was introduced in the 1970s as rather controversial and theoretical.” Nowadays,
it is an actual legal solution adopted — mostly by the judiciary decisions — in sev-
eral countries such as New Zealand (river, forrest, mountain), India (whole river of
Ganges and its tributary), Columbia (river and a whole Amazon ecosystem).** The
concept is also finding application in Europe, where in Spain the lagoon has been
recognised by the Parliament as a legal person.’’ In Western Poland, after the eco-
logical catastrophe which happened in 2022, the group of activists prepared a proj-
ect of granting the Odra river with legal personality.*> Interestingly, Article 1 of the
project states that the legal personality of the river Oder is recognised, which could
suggest that the river has a primeval subjectivity, not conferred, but resulting from
the very existence of the river, as is the case with human legal subjectivity. However,
granting of legal personality to natural entities such as rivers or forests is not related
to their essence, but to a particular interest (even if it is a public interest), which is to
guarantee their legal protection. It is therefore a strongly utilitarian conception. At
the same time, however, there it may be regarded as a degeneration of the concept
of legal personality, which is intended to establish the position of the subject (no-
tably a person) in society and the framework in which it functions. The protection
measures granted, serve to protect this very position and are not self-standing rights.

#  See F.ZoLL, Does a nation have “personality rights”? On the abuse of civil law by involving it into the

political struggle, [in:] Ad hoc legislation in private law, K. CsacH (ed.), 2019, p. 119 - 127.
¥ Ch. D. STONE, Should Trees Have Standing? — Towards Legal Rights for Natural Objects, Southern
California Law Review, 1972, Vol. 45.
% See]. BIELUK, River as a legal person, Studia Iuridica Lubliniensa, 2/2020, p. 14 - 20.
3 L. KRAMER, Rights of Nature in Europe: The Spanish Lagoon Mar Menor Becomes a Legal Person,
Journal for European Environmental & Planning Law, 1/2023, Vol. 20, p. 5 - 23.
See the project of law; accessible at: https://osobaodra.pl/projekt-ustawy/ (accessed: 7 May 2024).
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S. Conclusion

Technological developments, social changes, the need to protect special inter-
ests, including the ineffectiveness of public law instruments, blur the line between
subjectivity and objectivity in law. As a consequence, it may be necessary to distin-
guish from the category of object, a new legal category of beings other than human
beings, which, however, are not subjects. At the same time, legal subjectivity and
the legal capacity of private law are elements of the protection of the human beings’
dignity, but not the exclusive means of this protection. Paradoxically, however, the
limits of the legal subjectivity and legal capacity, constructs rooted in a human dig-
nity, are set by technical medical conditions, such as the definition of death adopted
for the purposes of transplantation. In view of the further development of medicine,
however, the question arises as to whether these very conditions are adequate for
the protection of the dignity of the human being (if it is this purpose that legal sub-
jectivity is in fact intended to serve).

210



CLOVEK V PRAVE
A HUMAN IN LAW

Medzinarodna vedecka konferencia
International Scientific Conference

Smolenice 21. -22.9.2023

Vydanie diela finan¢ne podporila Slovenska advokétska komora.
Dielo bolo zostavené k 31. augustu 2024.
Jazykova redakcia: Mgr. Peter Kolnik

Navrh obélky: Mgr. Marek Petrzalka
Graficky ndvrh a zalomenie: Jana Janikova

Pre Pravnicku fakultu Trnavskej univerzity v Trnave
vydalo vydavatelstvo Typi Universitatis Tyrnaviensis,
spolo¢né pracovisko Trnavskej univerzity
a VEDY, vydavatelstva Slovenskej akadémie vied, ako svoju 426. publikaciu.
Vytlatila VEDA, vydavatelstvo SAV.

www.veda.sav.sk

Vetky préva vyhradené.

ISBN 978-80-568-0692-0



	lubyho-dni-16_TYPI_polep_nahlad-2
	Lubyho prav.dni XVI_3.korektura.pdf

