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PREDHOVOR

Katedra medzinarodného prava a eur6épskeho prava Pravnickej fakul-
ty Trnavskej univerzity v Trnave zorganizovala v poradi $tvrti medzina-
rodnu vedecku on-line konferenciu v dnoch 8. a 9. decembra 2025 s na-
zvom Judikatira medzinarodnych, eurdpskych a vnutrostatnych sudnych
organov v oblasti $tatneho obc¢ianstva v ramci rieSenia grantového pro-
jektu VEGA ,,Statne obcianstvo vo svetle medzinirodnych a eurépskych
pravnych principov a $tandardov® (1/0635/22), ktorého zodpovednou rie-
Sitelkou je doc. JUDr. Dagmar Lantajova, PhD.

Statne obcianstvo je jednym zo zakladnych pilierov vztahu medzi
jednotlivcom a $tatom. Tento pravny institut predstavuje trvaly zvizok,
ktorého obsahom st vzajomné prava a povinnosti vyplyvajice z pravne-
ho poriadku daného statu. Hoci je $tatne obcianstvo primarne upravené
vnutro$tatnym pravom, jeho vyznam presahuje hranice jednotlivych $ta-
tov, kedze je uzko spité s medzinarodnym pravom a pravom Eurdpskej
unie. Prave tato viacvrstvovost (vnutro$titna, eurdpska a medzinarodnd)
vytvara Siroky priestor pre pravne otazky, ktoré st predmetom intenzivnej
vedeckej diskusie aj rozhodovacej praxe sudov.

Primarnym cielom grantu je komplexnd analyza medzinarodnej, eu-
ropskej a slovenskej pravnej upravy $tatneho obcianstva, ich vzajomne;j
interakcie, ako aj identifikacia aplika¢nych problémov v stuvislosti s udelo-
vanim a stratou Statneho obcianstva, dvojakym ¢i viacndasobnym obcian-
stvom, s postavenim a zaobchadzanim s osobami bez $tatnej prislusnosti
v roznych rovinach. K cielu grantu je potrebné zaradit aj analyzu judika-
tary medzinarodnych, eurdpskych ako aj vnutrostatnych sudov viacerych
$tatov v otazkach $tatneho obcianstva.

Judikatira medzinarodnych, eurdpskych a vnuatrostatnych suadnych
organov odhaluje komplexnost problematiky $tatneho obcianstva, jeho
nadobudania, straty ¢i dopadov na vykon prav osoéb. Sudny dvor Eurdp-
skej unie opakovane zdoraznil, Ze $tatne obcianstvo ¢lenského $tatu je aj
ob¢ianstvom Unie, ktoré prindsa prava a povinnosti v eurépskom prav-
nom priestore. Rovnako aj Eurdpsky sud pre ludské prava ¢i Medzinarod-
ny sudny dvor sa zaoberali otazkami svojvolného odnatia ob¢ianstva, prav
0s0b bez $tatnej prislusnosti alebo prav osob s viacnasobnym statnym ob-
¢ianstvom.

Na vnutrostatnej rovni sa pravna uprava nadobudania a straty $tat-
neho obcianstva vyvijala v zavislosti od spolocenskych, bezpecnostnych
a politickych okolnosti. Slovenska pravna uprava vychadza z ustavného
principu, ze $tatne obcianstvo nemozno odnat proti voli ob¢ana, avSak
prax a judikatura odhaluju viaceré aplikacné problémy, najma v suvislosti



s naturalizaciou, dvojakym ob¢ianstvom ¢i postavenim osob bez Statnej
prislusnosti.

Cielom konferencie bolo objektivne zhodnotit pravnu Gpravu a judi-
katdru v otazkach §titneho obcianstva, prispiet k prehlbeniu vedeckého
porozumenia fenoménu $tatneho obcianstva a podporit prepojenie teérie
s praxou pri uplatnovani tohto kluc¢ového institatu v ramci vnutrostatne-
ho, eurdpskeho i medzinarodného pravneho prostredia.

Prispevky sa sustredili predovSetkym na judikatiru Stidneho dvora
Eurdpskej unie s dérazom na slobodu pohybu, narodnu identitu ¢lenskych
Statov ¢i tzv. zlatych pasov, Eurépskeho sidu pre Tudské prava s dérazom
na otazku postavenia os6b bez $tatnej prislusnosti ako aj Medzinarodné-
ho sudneho dvora a jeho pripadu Nottebohm. Pozornost sa sustreduje aj
na sukcesiu $tatov a nasledné problémy, ktoré suvisia so stratou, resp. na-
dobudnutim ob¢ianstva nového $tatu ako aj pripadov, ked bolo odobraté
Statne obcianstvo ako preventivne protiteroristické opatrenie v niektorych
eurdpskych statoch.

Vydanie on-line zbornika z tejto medzinarodnej vedeckej konferencie
vnimame ako priestor pre pokracovanie a prehlbenie odbornej vedeckej
diskusie v otazkach stvisiacich so $tatnym obcianstvom. Verime, Ze pred-
kladana publikacia prispeje k rozvoju pravnej vedy aj aplikacnej praxe,
a zelame citatelom prijemné a podnetné chvile pri jej ¢itani.

doc. JUDr. Dagmar Lantajovd, PhD.
Mgr. Ivan Vu Nhu



FOREWORD

The Department of International Law and European Law of the Facul-
ty of Law of Trnava University in Trnava organized the fourth internation-
al scientific online conference, held on 8 and 9 December 2025, entitled
Case Law of International, European and National Judicial Authorities in
the Field of Citizenship. The conference was organized within the frame-
work of the VEGA grant project “Citizenship in the Light of International
and European Legal Principles and Standards” (No. 1/0635/22), for which
Assoc. Prof. JUDr. Dagmar Lantajova, PhD. serves as the responsible pro-
ject coordinator.

Citizenship is one of the fundamental pillars of the relationship be-
tween the individual and the state. This legal institution represents a per-
manent bond, the content of which consists of mutual rights and obliga-
tions arising from the legal order of a given state. Although citizenship is
primarily regulated by national law, its significance transcends the borders
of individual states, as it is closely linked to international law and the law
of the European Union. It is precisely this multi-layered nature (national,
European, and international) that creates a broad space for legal questions
which are the subject of intensive scholarly debate as well as judicial deci-
sion-making practice.

The primary objective of the grant project is a comprehensive analysis
of the international, European, and Slovak legal regulation of citizenship,
their mutual interaction, as well as the identification of application-related
problems concerning the acquisition and loss of citizenship, dual or multi-
ple citizenship, and the status and treatment of stateless persons at various
levels. An integral part of the project’s objectives is also the analysis of the
case law of international, European, and national courts in several states
concerning issues of citizenship.

The case law of international, European, and national judicial bodies
reveals the complexity of matters relating to citizenship, its acquisition
and loss, and its impact on the exercise of individual rights. The Court of
Justice of the European Union has repeatedly emphasized that citizenship
of a Member State is also citizenship of the Union, which entails specif-
ic rights and obligations within the European legal space. Similarly, the
European Court of Human Rights and the International Court of Justice
have addressed issues relating to the arbitrary deprivation of citizenship,
the rights of stateless persons, and the legal status of individuals holding
multiple citizenships.

At the national level, the legal regulation of the acquisition and loss
of citizenship has evolved in response to social, security, and political cir-



cumstances. The Slovak legal framework is based on the constitutional
principle that citizenship may not be deprived against the will of the cit-
izen; nevertheless, legal practice and case law reveal a number of appli-
cation-related challenges, particularly in connection with naturalization,
dual citizenship, and the status of stateless persons.

The aim of the conference was to provide an objective assessment of the
legal regulation and relevant case law relating to citizenship, to contribute
to a deeper scholarly understanding of this phenomenon, and to promote
closer links between theory and practice in the application of this key legal
institution within national, European, and international legal contexts.

The individual contributions focused primarily on the case law of the
Court of Justice of the European Union, with particular emphasis on free-
dom of movement, the national identity of Member States, and so-called
“golden passports”; on the case law of the European Court of Human
Rights, especially in relation to the status of stateless persons; as well as on
the jurisprudence of the International Court of Justice, including its Not-
tebohm case. Attention was also devoted to issues of state succession and
the subsequent problems relating to the loss or acquisition of citizenship of
a successor state, as well as to cases in which citizenship has been stripped
as a preventive counter-terrorism measure in certain European states.

The publication of the online proceedings of this international scien-
tific conference is intended as a platform for the continuation and deepen-
ing of scholarly discussion on issues related to citizenship. We believe that
the present volume will contribute to the development of legal scholarship
and legal practice alike, and we wish readers an engaging and thought-pro-
voking reading experience.

doc. JUDr. Dagmar Lantajovd, PhD.
Mgr. Ivan Vu Nhu



CITIZENSHIP STRIPPING AS A PREVENTATIVE
COUNTERTERRORISM MEASURE:
A COMPARATIVE ANALYSIS OF EUROPEAN TRENDS

Wael Hamdi!

Abstract

This paper analyzes the trend of using citizenship stripping as a preven-
tative counterterrorism measure in Europe. It compares the legal evolution
of deprivation powers in France, Germany, Italy and the United Kingdom.
We argue that despite its political appeal, the measure is often counterpro-
ductive, serving as a form of risk exportation. The practice raises serious hu-
man rights concerns, eroding procedural safeguards and creating legal lim-
bo. It fundamentally challenges the concept of citizenship as a right versus
a conditional privilege. The conclusion questions the efficacy of this strategy,
suggesting it may compromise both security and fundamental rights.

Keywords

Citizenship Deprivation, Foreign Fighters, Preventative Counterterro-
rism, National Security, Statelessness.

Introduction

The practice of citizenship deprivation, defined as the involuntary re-
vocation of nationality by state authority, has historically been employed
to enforce political allegiance and reinforce state power, most notably in
the nineteenth and early twentieth centuries. The practice served a host
of purposes: punishment for military desertion, deterrence against expat-
riation, control over migration, and suppression of political opposition. In
the wake of the Second World War, these practices began to subside as
human rights norms took center stage and international law increasingly
restricted the arbitrary deprivation of citizenship and statelessness. Yet the
measure never disappeared. Instead, its scope narrowed, leaving a residual

' Ph.D. Candidate, Faculty of Law and Political Sciences, Institute for Comparative Law

and Legal Theory, University of Szeged, ORCID: https://orcid.org/0009-0000-8515-
7581, E-mail: hamdiwaell5@gmail.com.
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framework that later enabled its re-emergence in contemporary security
policy.

The rise of the Islamic State (hereinafter, ISIS) following its 2014 decla-
ration of a so-called Caliphate reshaped security debates across Europe.
Thousands of individuals travelled to Syria and Iraq as supporters, volun-
teers, or combatants, creating serious humanitarian, legal, and security
challenges for numerous states, affected communities, and international
partners.? United Nations Security Council Resolution 2178 (2014) defines
these individuals as “foreign fighters,” meaning persons who leave their
state of residence or nationality to perpetrate, plan, prepare, or participate
in terrorist acts, or to provide or receive terrorist training.3

When ISIS began to lose territorial control, European governments
faced the politically sensitive question of how to manage the potential
return of their nationals. Traditional counterterrorism frameworks for-
med around criminal prosecution, intelligence-led policing, and judicial
oversight did not always offer clear or timely responses to this situation.
Several states concluded that these existing tools were too slow, too resour-
ce-intensive, or too constrained by evidentiary requirements to deal with
individuals who had travelled to conflict zones, committed acts abroad, or
remained outside the reach of domestic courts. This perception accelerated
a broader shift in European counterterrorism policy away from reactive,
prosecution-based approaches toward proactive administrative measures
designed to prevent threats before they come to action.

Historically, deprivation occurred on a wide range of grounds, inclu-
ding personal status changes, political disloyalty, military desertion, or re-
sidence abroad.* While many early grounds have fallen out of use, several
enduring bases remain, such as fraudulent acquisition of nationality, vo-
luntary acquisition of another citizenship, service in a foreign army, or the

2 Cuyckens, H. “Foreign Fighters and the Tension between Counterterrorism and In-
ternational Humanitarian Law: A Case for Cumulative Prosecution Where Possible,”
International Review of the Red Cross 103, no. 916-917 (2021): pp. 581-603, https://doi.
0rg/10.1017/s1816383121000308.

> Foreign fighters are defined by the UN Security Resolution 2178 as: “persons who have
travelled to a State other than their States of residence or nationality for the perpetra-
tion, or the planning or preparation of, terrorist acts or the participation in such acts or
the provision or receipt of terrorist training, including in relation to armed conflict.”
United Nations Security Council, Resolution 2178 (2014), p.2, last modified September
24,2014, accessed December 2, 2025, https://www.undocs.org/S/RES/2178%20(2014).

*  For a comprehensive overview of the definition, legal limits, and impacts of natio-
nality deprivation, see the thematic page maintained by the Stateless Hub, Nationa-
lity Deprivation [online], last updated December 2023, accessed December 3, 2025,
https://www.statelesshub.org/theme/nationality-deprivation.
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commission of serious crimes against the state.” In recent decades, there
has been a marked revival of deprivation powers across Europe. A signifi-
cant number of European states, including France, Belgium, Denmark, Es-
tonia, Finland, Germany, Italy, Latvia, the Netherlands, Norway, and the
United Kingdom (hereinafter the UK), have expanded their legal grounds
for deprivation, adding terrorism-related conduct and broad notions of
disloyalty as new bases for revocation.® These measures are generally di-
rected at dual nationals in order to avoid statelessness, and naturalized
citizens tend to be disproportionately affected.” Normatively, deprivation
is consequential because it permanently severs the legal bond between an
individual and the state, raising questions about proportionality, equality,
and the limits of state authority.

Against this backdrop, the preventive use of citizenship deprivation
as a counterterrorism measure remains both limited in effectiveness and
problematic in its long-term implications. Although governments view it
as a rapid and decisive means of excluding individuals considered dange-
rous, it often displaces risk to other regions, reduces oversight capacity,
and may contribute to future radicalization.® The practice also raises se-
rious human rights concerns, including weakened procedural guarantees,
unequal impacts on dual-national communities, and potential exposure to
statelessness.’

This tension between asserted security utility and demonstrable ri-
ghts costs frames the core inquiry of this paper. Given its revival across
Europe, to what extent does citizenship stripping function as an effective
and legitimate counterterrorism instrument? More specifically, how do
the distinct legal models adopted by France, Germany, Italy, and the UK
balance security objectives with the protection of fundamental rights and
democratic norms?

To answer these questions, this paper argues that the preventive use of
citizenship deprivation as a counterterrorism measure is both limited in
effectiveness and problematic in its long-term consequences. To analyze

> Ibid.

¢ Lepoutre, J. Citizenship loss and deprivation in the European Union (27 + 1), EUI
Working Paper RSCAS, 2020, No. 29, p. 1-5.

7 Naturalization refers to the act of investing an alien with national status in a given sta-
te. It may be achieved as a result of voluntary application, special legislative direction,
marriage to a citizen, or parental action among others. See: Britannica Editors. ,Na-
turalization®. Encyclopedia Britannica, 13 Mar. 2025, https://www.britannica.com/
topic/naturalization. Accessed 2 December 2025.

8 Nardi, B. Citizen Deprivation as a counterterrorism measure in Europe: the challenge
of balancing State security with human security (Master’s Degree Thesis, Luiss Guido
Carli University, 2022), pp. 69-75.

°*  Ibid.
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these issues, the current study employs a comparative legal methodology,
enabling a structured examination of how different legal systems justify,
design, and apply deprivation powers and how these approaches shape se-
curity outcomes and rights protections. The analysis focuses on four ju-
risdictions selected not only for their significant exposure to the foreign
fighter phenomenon but also for their pivotal roles as primary destination
and naturalization countries for immigrant populations, where issues of
dual nationality and contingent citizenship are most acute.

1. Comparing European Legal Frameworks for Citizenship
Deprivation on Terrorism Grounds

To capture the full spectrum of legislative logic and practice in Europe,
this comparative analysis examines four pivotal jurisdictions: France, Ger-
many, Italy, and the UK. These nations represent distinct constitutional
and legal archetypes. For instance, France exemplifies a restrained, con-
viction-based model with robust judicial oversight. Germany illustrates
a case of recent, precise legislative innovation focused on combat parti-
cipation. Italy provides a necessary counterpoint, where strong constitu-
tional and international law safeguards actively limit the state‘s power to
deprive. Finally, the UK anchors the opposite end of the spectrum with its
paradigm of broad executive discretion and high-volume application. By
analyzing these divergent approaches; from maximalist executive power
to preventative specificity, post-conviction punishment, and rights-protec-
tive restraint; this section aims to provide a nuanced and comprehensive
understanding of how European states reconfigure the bonds of citizen-
ship in the name of security."’

1.1.  France: the Judicial-Restraint Model: Conviction, Proportiona-
lity, and Domestic Limbo

France employs a restrained, conviction-based model. The authority
for deprivation is found in Article 25 of the Civil Code, which applies ex-
clusively to naturalized citizens and expressly forbids rendering an indivi-
dual stateless." Crucially, it is contingent upon a prior criminal conviction
for terrorist offences or acts against the nation‘s fundamental interests, and

Bolhuis, M. P. - Wijk, J. ,,Citizenship Deprivation as a Counterterrorism Measure in
Europe; Possible Follow-Up Scenarios, Human Rights Infringements and the Effect
on Counterterrorism, European Journal of Migration and Law 22, no. 3 (2020): pp.
338-365, https://doi.org/10.1163/15718166-12340079.

' Article 25 of the Civil Code states that: “An individual who has acquired French natio-
nality ..”, and “... unless the revocation results in him or her becoming stateless.”
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the decision is made by the Council of Ministers following consultation
with the Council of State.'?

This model embeds a stronger judicial check within the process. The
case of Kamel Daoudi elucidates its practical and human rights implica-
tions. Following deprivation of his French citizenship after a terrorism
conviction, Daoudi challenged his planned expulsion to Algeria."” The Eu-
ropean Court of Human Rights (hereinafter, ECtHR), in Daoudi v. Fran-
ce (2009), ruled that expulsion would violate Article 3 of the European
Convention on Human Rights due to the risk of torture (Principle of non-
-refoulement).”* Consequently, Daoudi has remained for over fifteen years
in a state of ,legal limbo“ within France, subject to severe restrictive mea-
sures (,assigned residence®) a stark example of how deprivation can lead to
a permanent, rights-diminished status inside the depriving state’s territory
when deportation is legally blocked."

In a different case, French administrative courts have actively shaped
the application of deprivation powers by rigorously reviewing their pro-
portionality. This judicial scrutiny is exemplified by a landmark June 2016
ruling by France's highest administrative court, the Council of State. The
court examined the cases of five dual-nationality citizens who were senten-
ced in France in 2007 for their role in a series of bombings in Casablanca,
Morocco, in 2003 that left 45 dead.'® The judges conducted a proportiona-
lity test, weighing the gravity of the specific terrorist acts committed by
the individual against the severity of losing French nationality. The court

While that, the Minister of interior has the role of informing the individual concerned
on the ministers’ intention. The point is that the individual should be given a chance
to respond. Having examined the arguments of the individual, The Council of Mi-
nisters with the approval of the Council of State will then decide on the deprivation.
See; Patrick Wautelet, Deprivation of Citizenship for Jihadists: Analyses of Belgian
and French Practice and Policy in Light of the Principle of Equal Treatment (Social
Sciences Research Network, 2016), p. 10, accessed December 1, 2025, https://papers.
ssrn.com/sol3/papers.cfm?abstract id=2713742.

B European Court of Human Rights, Daoudi v. France, application no. 19576/08, jud-
gement of 3 December 2009, paras. 61-62, accessed December 2, 2025, https://hudoc.
echr.coe.int/eng#{%22itemid%22:[%22001-96005%22]}.

1 Theprohibition of refoulementis absolute. See European Court of Human Rights, Saadi

v. Italy, application no. 37201/06, judgement of 28 February 2008, para. 64, accessed De-

cember 2, 2025, https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-85276%22]}.

Freschi, R. ,Kamel Daoudi: France's longest serving ,house arrest prisoner',“ The New

Arab, last updated June 21, 2023, accessed December 2, 2025, https://www.newarab.

com/features/kamel-daoudi-frances-longest-serving-house-arrest-prisoner.

' Four of the men hold dual Moroccan nationality and the fifth dual Turkish nationali-
ty, and the ruling means they can now be deported to their country of origin.
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concluded that, given the nature and seriousness of the crimes, ,the punis-
hment of the stripping of nationality was not disproportionate.“’

This national-level reasoning was subsequently affirmed at the inter-
national level by the ECtHR in the case of Ghoumid and Others v. France
(25 June 2020). The ECtHR examined the same five individuals, who had
been deprived of their French nationality in 2015 after serving prison sen-
tences for terrorism. The Court explicitly upheld the French authorities’
decision, finding no violation of Article 8 (right to private life). In doing so,
it reinforced the Council of State’s proportionality analysis, ruling that the
deprivation did not have disproportionate consequences for their private
lives given the gravity of their terrorist acts, which the Court recognized as
a ,serious threat to human rights“ in themselves."®

Furthermore, the ECtHR clarified two critical legal points. First, it
confirmed that deprivation of nationality under Article 25 of the French
Civil Code is not a criminal sanction within the meaning of Article 4 of
Protocol No. 7 (protection against double jeopardy). This rejected the ap-
plicants’ claim that it constituted a ,disguised punishment.“ Second, it
emphasized that because the applicants retained their other nationality,
the measure did not render them stateless, and it did not automatically
entail deportation, preserving their ability to challenge any future removal
through appropriate legal remedies.

Thus, the Ghoumid ruling provides a significant jurisprudential fo-
undation at the European level, validating the French systems approach.
It establishes that citizenship deprivation, when applied with safeguards
against statelessness and under rigorous judicial oversight, can be a legally
sound, non-punitive, and proportionate consequence for actions consti-
tuting a profound breach of the duties inherent in nationality. The French
model thereby balances a punitive, post-conviction logic with robust na-
tional and supranational judicial oversight, creating a layered legal check
on executive power.

1.2.  Germany: the Precautionary Surgical Model: Administrative
Deprivation for Foreign Combatants

Germany represents the most recent and narrowly tailored legislati-
ve response. For years, German law only permitted deprivation for dual
nationals who joined a foreign state’s military, leaving a gap regarding fi-
ghters for non-state actors like ISIS. This changed with a reform effecti-
ve from August 2019, which amended Article 28 of the Nationality Act

17" “French Court Upholds Stripping of Nationality for Terrorism,“ RFI, last modified
June 8, 2016, accessed December 1, 2025, https://www.rfi.fr/en/france/20160608-
-french-court-upholds-stripping-nationality-terrorism.

18 Ibid.
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to allow deprivation of dual nationals who have ,,concretely participated
in combat operations by a terrorist organization abroad“" Notably, this
provision does not require a criminal conviction, relying instead on admi-
nistrative evidence, but it is explicitly non-retroactive. Similarly, Section
28(3) of Nationality Act further states that the decision to revoke is made
by a regional or national state authority, not by a court. As such, while not
yet yielding published case law due to its novelty, its potential application is
significant given the estimated ,,Jow three-digit number® of dual nationals
among the roughly 1,050 German foreign fighters.*

The rationale was articulated in starkly preventative terms by govern-
ment officials, emphasizing that the measure targets ,concrete participa-
tion in combat operations for a terror militia abroad“. The German model
therefore constitutes a forward-looking, specific instrument designed to
surgically address the particular threat of combatant foreign fighters, mar-
king a deliberate and circumscribed entry into the practice of citizenship
stripping as a security tool.

1.3.  Italy: the Politically Symbolic Model: Discriminatory Design
and Theoretical Risk

Italy‘s framework for citizenship deprivation is established by Article
14 of the Security Decree 113/2018, a preemptive and politically symbolic
measure adopted during the tenure of then-Interior Minister Matteo Sal-
vini. The authority rests with the President of the Republic, acting on the
proposal of the Minister of the Interior, and can only be triggered within
three years of a final criminal conviction for terrorism-related offenses.”
Crucially, the law targets a specific category of citizens: naturalized indivi-
duals, those who acquired citizenship through marriage, or those born and
raised in Italy until the age of 18. This creates a foundational distinction
between birthright and ,,acquired® citizens, a design criticized as inheren-
tly discriminatory by NGOs and legal scholars for violating the principle
of equality.*

¥ Bundesregierung, Deutscher Pass kann aberkannt werden (Berlin: Bundesregierung,
9 August 2019), accessed December 3, 2025, https://www.bundesregierung.de/breg-
-de/service/gesetzesvorhaben/deutscher-pass-kann-aberkannt-werden-1596980.

2 Bolhuis, M. P. - Wijk, ., ,,Citizenship Deprivation as a Counterterrorism Measure in
Europe; Possible Follow-Up Scenarios, Human Rights Infringements and the Effect
on Counterterrorism,“ 2020, op.cit. (note 9).

2 Vedaschi, A. - Graziani, C. ,,Citizenship Revocation in Italy as a Counter-Terrorism
Measure, VerfBlog, January 29, 2019, accessed December 3, 2025, https://verfas-

sungsblog.de/citizenship-revocation-in-italy-as-a-counter-terrorism-measure/, DOI:
10.17176/20190211-215013-0.

2 Ibid.
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In the same vein, while French law expressly prohibits statelessness,
the Italian decree remains ominously silent on this requirement, creating
a significant vulnerability. A significant and concerning legal gap is the
decree’s silence on the requirement of a second nationality, meaning indi-
viduals stripped of Italian citizenship risk statelessness if their country of
origin does not recognize them, directly conflicting with Italy’s obligations
under the 1961 Convention on the Reduction of Statelessness.

This securitization of citizenship unfolds against a backdrop of what
scholars’ term ,,Italian exceptionalism®; the country‘s relatively lower in-
cidence of jihadist terrorism and a smaller contingent of foreign fighters
compared to France or the UK. The threat is perceived as emergent rather
than immediate, with Italy viewed as a symbolic target and transit hub, yet
authorities have noted a rise in domestic, online radicalization and home-
grown sentiments.**

Despite this robust legislative creation, born from a political narrati-
ve of securitizing migration and citizenship, the measure remains purely
theoretical; Italy has not applied it in practice, partly due to its historically
lower exposure to jihadist attacks compared to other Western European
nations. Consequently, the measure operates primarily as a deterrent or
a legislative artefact of post-9/11 counterterrorism policy. Its profound im-
plications for human rights, procedural safeguards, and tangible security
outcomes therefore remain entirely theoretical and unexplored in Italy‘s
domestic arena.

1.4. The UK: the Executive Pre-emption Model: Statelessness and
Extraterritorial Exclusion

In stark contrast, the UK exemplifies the most expansive and frequ-
ently utilized approach. Its legal cornerstone is Section 40 of the British
Nationality Act 1981, which empowers the Home Secretary to deprive an
individual of citizenship if satisfied it is ,conducive to the public good
a standard that requires no criminal conviction and grants significant exe-
cutive latitude.”

A pivotal and controversial 2014 amendment created an exception to
the prohibition of statelessness, allowing the deprivation of naturalized
citizens even if it renders them stateless, provided there is a belief they co-
uld acquire another nationality. This framework has been applied in high-

#  Nardi, B. Citizen Deprivation as a counterterrorism measure in Europe: the challenge
of balancing State security with human security, 2022, op.cit. (note 7), pp. 65-69.

2 Ibid.

»  Bolhuis, M. P. - Wijk, J.,, ,,Citizenship Deprivation as a Counterterrorism Measure in
Europe; Possible Follow-Up Scenarios, Human Rights Infringements and the Effect
on Counterterrorism, 2020, op.cit. (note 9).
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-profile, extraterritorial cases that underscore its preventative logic and its
consequent dilemmas. This approach received significant legal validation
in K2 v. the UK (2017), where the ECtHR declared an application again-
st citizenship deprivation inadmissible.?® The Court found that the Home
Secretary had acted lawfully in depriving a naturalized citizen who had
left the UK of his citizenship on national security grounds. Crucially, it af-
firmed that Article 8 of the Convention does not oblige a State to facilitate
a deprived individual‘s return to pursue an appeal, effectively endorsing
the UK's practice of extraterritorial deprivation and appeal proceedings
conducted in absentia. The ruling underscored that where statutory appe-
al rights and judicial review exist and have been exercised, even through
special advocate procedures involving secret evidence, the Convention is
not violated, provided the individual is not rendered stateless as he holds
a Sudanese citizenship.

The case of Shamima Begum is paradigmatic. Deprived of her British
citizenship in 2019 while detained in a Syrian camp, her subsequent legal
battle reached the UK Supreme Court.” The Court’s ruling was definitive:
national security assessments by the Home Secretary, who argued her re-
turn would present a public threat, justifiably overrode her right to enter
the UK to pursue a fair appeal. This decision established a critical pre-
cedent that in matters of national security, an individual’s right to a fair
hearing can be suspended indefinitely.

The judgment effectively demonstrates how deprivation can be dep-
loyed as a preemptive, extraterritorial tool, severing the legal bond of ci-
tizenship while simultaneously nullifying the core procedural rights ty-
pically attached to it. As a direct consequence, Begum was rendered de
facto stateless, trapped in a legal and geographical limbo in a camp where
reports indicate conditions may amount to inhuman or degrading tre-
atment.”® Her case thus exposes the profound human rights implications

% European Court of Human Rights, K2 v. the United Kingdom, application no. 42387/13,
decision on the admissibility of 7 February 2017, para. 12, accessed December 2, 2025,
https://hudoc.echr.coe.int/eng-press?i=003-5648370-7152422.

77 Begum left the UK for and joined ISIS in 2015 at the age of 15 years. Her case has crea-
ted political divides in the UK. For some, given that she was under aged when she left,
she is a victim of grooming and online radicalization, with some arguing that she is
a trafficking victim. In the eyes of others and the UK government as she was a willing
participant she poses a threat to national security. The government revoked her citi-
zenship on the ground that she is also entitled to Bangladesh citizenship. However, the
state minister for foreign affairs of Bangladesh said that she would not be accepted in
Bangladesh. On February 26, 2021, the Supreme Court of the UK ruled unanimously
that Shamima Begum would not be allowed back into the UK. See; UK Supreme Co-
urt, Begum v Secretary of State for the Home Department, 26 February 2021, 7.

2 Grierson, J. ,Shamima Begum Ruling Sets Dangerous Precedent, Say Legal Experts,*
The Guardian, last modified February 26, 2021, accessed December 4, 2025, https://
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of the measure, illustrating a trajectory from citizen to stateless subject,
stripped of diplomatic protection and legal recourse, based on an executive
assessment of risk.”

Similarly, the case of Jack Letts, a dual British-Canadian national
stripped of his UK citizenship while detained in Syria, ignited diploma-
tic friction, with Canada accusing the UK of ,,unilateral action to offload
their responsibilities“.** These cases collectively illustrate the UK model’s
core characteristics: executive-driven, preventative in intent, and opera-
ting with significant extraterritorial reach, often resulting in international
disputes over responsibility and effective statelessness.

2. Policy Implications: Security, Rights, and the Normalization
of Exception

The revival of citizenship deprivation as a counterterrorism instru-
ment across Western democracies is not merely a tactical shift in security
policy, but a transformative development with profound implications for
the structure of citizenship, the logic of security, and the integrity of con-
stitutional governance. An analysis of state practice; exemplified by the ex-
pansive British model and the more restrained but symbolically significant
French, Italian and the recent German frameworks: reveals three critical,
interrelated policy consequences.

First, these practices institutionalize a two-tiered system of citizen-
ship, fundamentally contravening the principle of equality before the law.
By restricting deprivation powers primarily to naturalized citizens or dual
nationals; as seen in France and Italy; states legally codify a distinction
between “secure” birthright citizens and “contingent” citizens whose
status is conditional upon continued loyalty. This design transforms ci-
tizenship from an inalienable right into a revocable privilege for a targe-
ted demographic, often intersecting with ethnic, religious, or immigrant
backgrounds.® Such formal discrimination not only violates international
human rights norms but also securitizes identity, fostering social division

www.theguardian.com/uk-news/2021/feb/26/shamima-begum-ruling-sets-dangero-
us-precedent-say-legal-experts.

2 Ibid.

3 Sabbagh, D. ,Jack Letts stripped of British citizenship, The Guardian, August 18,
2019, accessed December 2, 2025, https://www.theguardian.com/world/2019/aug/18/
jack-letts-stripped-british-citizenship-isis-canada.

' Waas L. V. - Jaghai-Bajulaiye, S. J. ,All citizens are created equal, but some are more

equal than others,“ Netherlands International Law Review 65, no. 3 (2018): p. 415,
https://doi.org/10.1007/s40802-018-0123-8.
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and alienation that may paradoxically fuel the very grievances exploited by
extremist ideologies.*

Second, citizenship deprivation reveals a critical paradox in national
security strategy: it prioritizes symbolic, short-term political expediency
over effective, long-term threat reduction.*® Framed as a tough, preventive
measure, deprivation often functions as a mechanism of risk exportation
rather than risk resolution.** By stripping citizenship from individuals ab-
road, a hallmark of the UK’s approach, states externalize the problem, le-
aving individuals in legal limbo in conflict zones or third countries. This
does not neutralize the threat but displaces it, potentially exacerbating
instability elsewhere and hampering international judicial cooperation.
Furthermore, by foregoing prosecution and rehabilitation, as the German
model’s administrative focus on ‘combat participation’ may facilitate, sta-
tes miss a crucial opportunity to gather intelligence, dismantle networks,
and address the root causes of radicalization within their own legal sys-
tems.

Ultimately, the most insidious implication is the normalization of
emergency powers and the erosion of constitutional safeguards. The post-
9/11 “legislative fever” has seen exceptional administrative measures, once
reserved for acute crises, become routinized components of counterterro-
rism toolkits.* The trend toward expanding executive discretion; evident
in the lowering of evidentiary thresholds, the removal of notification requ-
irements (e.g., UK’s Nationality and Borders Bill 2021), and the circum-
vention of full judicial review; signals a dangerous contraction of the rule
of law. When courts, as seen in French and British jurisprudence, defer
extensively to executive assessments of national security, the vital checks
and balances that protect against arbitrary state power are weakened. Con-
sequently, the fight against terrorism risks undermining the core democra-
tic values of human rights, non-discrimination, and legal certainty that it
purports to defend.

2 Ibid.

% Paulussen, C. ,Counter-productiveness of deprivation of nationality as a national
security measure,“ Statelessness & Citizenship Review, accessed December 1, 2025,
https://www.statelessness.eu/updates/blog/counter-productiveness-deprivation-na-
tionality-national-security-measure.

3 Ibid.

*  Paulussen, C., Countering Terrorism through the Stripping of Citizenship: Ineffective
and Counterproductive (The Hague: International Centre for Counter-Terrorism, 17
October 2018), p.8, accessed December 1, 2025, https://icct.nl/publication/countering-
-terrorism-through-the-stripping-of-citizenship-ineffective-and-counterproductive/.
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Conclusion

The comparative analysis of citizenship deprivation in France, Ger-
many, Italy, and the UK reveals a fragmented but convergent European
landscape where national security imperatives are reshaping the funda-
mental bond of citizenship. While the legal mechanisms differ, ranging
from France’s conviction-based, judicially-overseen model to the UK’s
expansive executive-driven approach, they share a common logic: the
transformation of citizenship from an inalienable right into a conditional
instrument of security policy. This shift, accelerated by the foreign fighter
phenomenon and the perceived limitations of traditional criminal justi-
ce responses, marks a significant departure from post-war human rights
norms that sought to protect individuals from arbitrary state power.

Our findings demonstrate that despite its political appeal as a decisive
and preventative tool, the strategic efficacy of citizenship stripping is pro-
foundly limited. Rather than neutralizing threats, it frequently functions
as a mechanism of risk exportation, displacing individuals into zones of
conflict or legal limbo where they remain beyond the reach of rehabilita-
tion, intelligence-gathering, or meaningful oversight. The British model,
in particular, illustrates how extraterritorial deprivation creates stateless
subjects trapped in a void of rights and responsibility, exacerbating huma-
nitarian crises and straining international relations, as seen in the cases
of Shamima Begum and Jack Letts. Conversely, the French and German
frameworks, though more procedurally restrained, nonetheless institutio-
nalize a tiered conception of citizenship that discriminates against natu-
ralized individuals and dual nationals, eroding the principle of equality
before the law.

Beyond questions of effectiveness, the normalization of deprivation
powers carries corrosive implications for constitutional democracy. The
trend toward expanding executive power, diluting evidentiary standards,
and curtailing judicial oversight represents a dangerous subversion of the
rule of law. Ultimately, the revival of citizenship deprivation as a counter-
terrorism tool represents a policy of profound contradiction. It undermi-
nes the inclusive, rights-based model of citizenship that forms the bed-
rock of democratic societies, while offering only illusory gains in security.
Its continued political resonance, even in contexts like Italy with lower
demonstrable threat levels, underscores its potency as a symbolic gesture
of sovereign power. However, as this analysis has shown, the costs of this
symbolism are high: the erosion of legal equality, the compromise of fun-
damental rights, and the legitimization of exceptionalism within ordinary
law.
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Moving forward, a recalibration is urgently needed. Effective coun-
terterrorism must be grounded in justice, not exclusion. This requires re-
investing in robust criminal justice systems capable of prosecuting terro-
rism offences, developing evidence-based rehabilitation and reintegration
programs, and fostering international cooperation rather than unilateral
exile.*® Citizenship, as the foundational link between the individual and
the state, must be preserved as a right guaranteed to all, not a privilege
reserved for some. Only by reaffirming this principle can European de-
mocracies credibly combat terrorism without compromising the very va-
lues they seek to defend.
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CITIZENSHIP FOR SALE? SOME THOUGHTS ON THE
LIMITS ON MEMBER STATES’ COMPETENCE TO
GRANT NATIONALITY ACCORDING TO THE CJEU
CASE C-181/23 COMMISSION V. MALTA

OBCIANSTVO NA PREDAJ? NIEKOLKO MYSLIENOK
O OBMEDZENIACH PRAVOMOCI CLENSKYCH
STATOV UDELOVAT STATNE OBCIANSTVO

V ZMYSLE ROZSUDKU SUDNEHO DVORA EU VO
VECI C-181/23 KOMISIA V. MALTA

Mgr. Tomas Krivka, Ph.D.!

Abstract

On 29 April 2025, the CJEU delivered a landmark judgment in Case
C-181/23, concluding that Malta’s citizenship by investment scheme violates
EU law. While Member States retain formal competence to determine the
conditions for granting nationality, this judgment establishes that such com-
petence is not unlimited when the acquisition of national citizenship auto-
matically confers Union citizenship. Through critical analysis of the Court’s
reasoning, the article argues that C-181/23 represents a significant evolution
in EU citizenship jurisprudence, establishing that Union citizenship cannot
be commodified and must be grounded in substantive constitutional values.

Keywords

citizenship by investment, Member State competence, Union citizen-
ship, genuine connection, sincere cooperation

Abstrakt

Dria 29. aprila 2025 vyniesol SDEU prelomovy rozsudok vo veci C-181/23,
v ktorom dospel k zdveru, Ze maltsky systém obcianstva prostrednictvom

' Mgr. Toma$ Ktivka, Ph.D., akademicky pracovnik na Katedre ustavného a eurdpske-
ho préva, Fakulta pravnicka, Zapadoceska univerzita v Plzni.
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investicii porusuje prdvo EU. Hoci si clenské Stdaty ponechdvajii formdlnu
pravomoc urcit podmienky udelenia Stdtneho obcianstva, tdto pravomoc nie
je neobmedzend, pretoZe ziskanie stdtneho obcianstva automaticky udeluje
i ob¢ianstvo Unie. Cldnok prindsa kritickou analyzu odévodnenia rozsud-
ku, ktory predstavuje vyznamny vyvoj v judikatiire tykajiicej sa oblianstva
EU, pretozZe stanovuje, Ze obcianstvo Unie nemozno komodifikovat a musi
byt zalozené na zdkladnych vistavnych hodnotdch.

Klucové slova
obcianstvo na zaklade investicie, pravomoc ¢lenského §tatu, obcian-
stvo Unie, skuto¢né prepojenie, uprimna spolupraca

Introduction

The principle that Member States possess exclusive competence to de-
termine the conditions for acquiring and losing nationality has long been
a cornerstone of both international law and EU law.? This fundamental
principle, enshrined in Article 20(1) of the Treaty on the Functioning of
the European Union (TFEU), establishes that citizenship of the Union is
automatically acquired by any person holding the nationality of a Member
State. Yet the acquisition of Union citizenship through a Member State’s
exercise of its nationality competence has profound implications for the
EU legal order, affecting fundamental freedoms such as the right of resi-
dence and free movement, participation in EU democratic processes, and
the entire system of mutual recognition of citizenship statuses upon which
the Union depends.?

The practical consequence of this constitutional framework is that
Member States’ exercise of nationality competence ceases to be purely
a matter of internal national law once Union citizenship is triggered. For
the first time in its jurisprudence, the Court of Justice of the European
Union confronted this tension head-on in Case C-181/23 Commission v.
Malta, in which it addressed whether a Member State could grant natio-
nality—and thereby Union citizenship—without requiring any genuine
connection between the applicant and the Member State, provided the ap-
plicant made substantial financial investment.

2 Declaration No 2 on Nationality of a Member State, annexed to the Treaty on Euro-
pean Union. Also see Rainer Baubdck, Democratic inclusion (Manchester University
Press 2018) 15-20.

*  See Davies, G. ‘European Union Citizenship’ in The EU Legal Order: Unity and Diver-
sity (Oxford University Press 2013) 277. See also Fahey, E. ‘EU Law and Sovereignty:
A Tension and Its Origins’ in The Legal Authority of International Organisations (Ox-
ford University Press 2015) 197.
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This article examines the judgment’s reasoning, its doctrinal founda-
tions, and its implications for the proper limits on Member States’ compe-
tence in nationality matters. The article is structured as follows: Section 2
provides essential background on the legal status of nationality under EU
law and the Court’s prior jurisprudence. Section 3 summarizes the ma-
terial facts and the legal framework of Malta’s citizenship by investment
scheme. Section 4 analyses the Court’s judgment and the legal reasoning
underlying its conclusions. Section 5 addresses the implications of the
judgment for understanding the limits on Member States’ competence and
the doctrine of genuine connection. Section 6 considers potential criti-
cisms and alternative perspectives. The article concludes that C-181/23 re-
presents a constitutionally significant development in EU citizenship law.

1. Legal Background: Member State Competence and EU
Citizenship

The constitutional relationship between nationality and Union citi-
zenship has its origins in the founding Treaties. As the Court stated in
Case C-369/90 Micheletti, nationality of a Member State forms the gateway
to Union citizenship, and Member States retain the power to determine
who qualifies for their nationality. Declaration No. 2 on Nationality of
a Member State, annexed to the Treaty on European Union, reinforces this
principle by providing that “the question whether an individual possesses
the nationality of a Member State shall be settled solely by reference to the
national law of the Member State concerned.”

This allocation of competence reflects a well-established international
law principle. The International Court of Justice in the Nottebohm case
established that nationality represents a legal bond having as its basis a so-
cial fact of attachment, a genuine connection of existence, interests and
sentiments.® However, the IC] also acknowledged that international law
permits States considerable discretion in determining the conditions upon
which nationality is conferred, provided those conditions are not applied
in a manner that would be manifestly arbitrary or would constitute a basis
for legal claims against other States.’

*  Case C-369/90, Micheletti v. Delegacion del Gobierno en Cantabria, para. 10,
ECLLI:EU:C:1992:188.

5 Ibid supra note 38: This Declaration is also referenced in Article 20 TFEU.
¢ Nottebohm Case (Liechtenstein v Guatemala) [1955] ICJ 4.

7 1Ibid, para. 23: Establishing that while States have broad discretion in determining
nationality, they cannot act in a manner manifestly arbitrary or contrary to interna-
tional law.
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1.1.  The Rottmann Precedent and Judicial Review of Nationality

The principle of Member State competence, however, is not absolute.
In Case C-135/08 Rottmann v. Freistaat Bayern, the Court held that while
Member States possess the power to lay down the conditions for acquisi-
tion and loss of nationality, “the exercise of that power, in so far as it affects
the rights conferred and protected by the legal order of the Union, is ame-
nable to judicial review carried out in the light of European Union law.”®
In Rottmann, a German court had revoked German nationality obtained
through naturalization, when it was discovered that the applicant had ob-
tained that nationality through deception regarding criminal proceedings
in Austria. The revocation left Rottmann stateless, thereby causing him to
lose his Union citizenship status. The Court held that although Member
States may withdraw nationality obtained by deception, they must do so
in compliance with EU law, particularly with respect to proportionality
considerations relevant to Union citizenship. The Court did not, however,
establish a doctrine requiring a “genuine connection” for the initial acqui-
sition of nationality, focusing instead on the conditions of withdrawal.’

1.2.  Article 20 TFEU and the Substance of Union Citizenship

Article 20(1) TFEU provides that “every person holding the nationality
of a Member State shall be a citizen of the Union. Citizenship of the Union
shall be additional to and not replace national citizenship.”® This formu-
lation creates an automatic and derivative link: Union citizenship flows
from national citizenship, but both statuses exist in the same person si-
multaneously. The rights conferred by Union citizenship include freedom
of movement and residence (Article 21 TFEU), the right to vote and stand
as a candidate in European Parliament elections in the Member State of re-
sidence (Article 22/2 TFEU), the right to petition the European Parliament
(Article 227 TFEU), and access to diplomatic protection by any Member
State (Article 23 TFEU), among others.

The essence of Union citizenship is constitutive of the EU legal order
itself. The Court has held that Union citizenship is destined to be the fun-
damental status of nationals of the Member States, enabling those who
find themselves in the same situation to enjoy the same treatment in law."
Unlike ordinary status categories, Union citizenship carries constitutio-

8 Case C-135/08, Janko Rottmann v. Freistaat Bayern, para. 39, ECLI:EU:C:2010:104.

® Ibid, paras. 41-50: The Court held that withdrawal must be proportionate and must
not result in loss of Union citizenship where another Member State would suffer inju-
ry.

10 Article 20(1), Treaty on the Functioning of the European Union, OJ C 326/47 (2012).

I Case C-184/99, Rudy Grzelczyk v. Centre Public d’Aide Sociale d’Ottignies-Louvain-
-la-Neuve, para. 31. ECLI:EU:C:2001:488.

28



nal significance, as citizens of the Union participate directly in democratic
processes at the Union level through their representatives in the European
Parliament. Furthermore, Union citizenship implies a relationship of so-
lidarity and shared values among Member States, grounded in common
principles of democracy, human rights, and the rule of law."

2. Malta’s Citizenship by Investment Scheme and the
Commission’s Action

Malta introduced its citizenship by investment (CBI) programme by
law in 2013, initially permitting foreign nationals to acquire Maltese citi-
zenship in exchange for €650,000 in investment and after one year of re-
sidence in Malta. The scheme was reformed in 2020, when the investment
requirement was increased to €750,000 (or €600,000 for applicants with
prior legal residence of at least six months), with a reduced residence requ-
irement of 12 months.

The critical feature of Malta’s scheme, which would become the focal
point of the dispute before the CJEU, was the minimal nature of the con-
nection required between the applicant and Malta. The scheme required
only legal residence, not actual residence or integration. Evidence obtained
by the Daphne Caruana Galizia Foundation revealed that persons granted
citizenship under the scheme had little to no substantive connection with
Malta, despite the programme’s nominal residence requirement.” The
scheme effectively operated as a transactional mechanism: investors could
acquire citizenship without demonstrating any meaningful integration or
commitment to Malta as their State of nationality.

2.1. The Commission’s Infringement Action

On 13 December 2023, the European Commission initiated infringe-
ment proceedings against Malta (Case C-181/23), arguing that the citizen-
ship by investment programme violated EU law in two principal respects.
First, the Commission contended that the scheme failed to require a ge-
nuine connection between applicants and Malta, thereby compromising
the essence of EU citizenship. Second, the Commission argued that the
scheme violated Article 4(3) TEU, which establishes the principle of sin-
cere cooperation between Member States and requires them to maintain
mutual trust in the integrity of one another’s nationality laws."

2 Case C-181/23, Commission v. Malta, para. 96, ECLI:EU:C:2025:291.

Ibid, paras. 48-60: The Court referenced evidence from the Daphne Caruana Galizia
Foundation showing that applicants under the scheme had minimal actual presence
in Malta and minimal integration with Maltese society.

Ibid, paras. 1-25: Setting out the Commission’s allegations and Malta’s response.
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The Commission’s case was grounded on the proposition that while
Member States possess competence to determine the criteria for granting
nationality, the exercise of that competence must not compromise the con-
stitutional foundation of EU citizenship. The Commission argued that al-
lowing States to commodify citizenship—to treat it as a commercial good
exchanged for money—fundamentally undermines the Union’s character
as a community of shared values and mutual recognition.

3. The Judgement by CJEU: Reasoning and Holdings

The Court began its analysis by reaffirming the foundational principle
that Member States retain competence to determine the conditions for
acquiring and losing nationality."” However, the Court emphasized that
this competence, though broadly discretionary as a formal matter, is not
unlimited. The Court held that when Member States exercise their power
to grant nationality in circumstances where doing so will result in the au-
tomatic acquisition of Union citizenship, that exercise of power becomes
subject to a requirement of compatibility with EU law.'® The Court’s key
doctrinal innovation was to establish that Article 20 TFEU, which makes
Union citizenship derivative of Member State nationality, simultaneously
establishes an obligation on Member States to ensure that the acquisition
of national citizenship occurs in a manner “without compromising or un-
dermining the essence, value and integrity of Union citizenship, in order
to preserve the mutual trust which underpins that status.”"”

3.1. The Doctrine of Genuine Connection

At the heart of the Court’s judgment lies the requirement of a genui-
ne connection between the person acquiring citizenship and the Member
State granting it. The Court held that a naturalization scheme permitting
the acquisition of citizenship “essentially granted in exchange for predeter-
mined payments or investments” manifestly disregards the requirement of
a special relationship of solidarity and good faith that must characterize
the bond between a Member State and its nationals.”® The Court derived
the genuine connection requirement from several sources. First, it drew
upon the principle articulated in the Nottebohm case that nationality pre-

5 1bid, para. 47: Citing Case C-369/90, Micheletti, ECLI:EU:C:1992:188.

16 Ibid, paras. 47-75: The Court reasoned that the trigger of Union citizenship means that
the competence cannot be exercised entirely free from EU legal constraints.

17 Ibid, para. 96: Establishing the “without compromising” requirement as a condition of
lawful exercise of nationality competence.

18 Ibid, para. 97: The Court’s language about “special relationship of solidarity and good
faith” derives from the traditional international law understanding of nationality as
involving genuine connection.
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supposes a genuine and effective connection. Second, the Court reasoned
that the rights conferred by Union citizenship—including free movement,
residence rights, and political participation—presume a meaningful rela-
tionship between the citizen and the Member State granting the nationa-
lity. Third, the Court emphasized that the system of mutual recognition
upon which the EU depends requires confidence that citizenship is not
conferred arbitrarily or as a commercial transaction.”

Importantly, the Court acknowledged that Member States possess
discretion in determining what forms of connection suffice. The Court did
not prescribe a single test for genuineness but rather held that “the existen-
ce of a real and tangible connection between the applicant and the territory
and society of the Member State is a prerequisite for the acquisition of na-
tionality.”*® The Court noted that such connection might be demonstrated
through effective residence, active participation in the society, or other fac-
tors demonstrating integration, but that a scheme requiring only nominal
residence while permitting applicants to avoid actual integration would
not satisfy the requirement.

3.2.  The Principle of Sincere Cooperation

Beyond the doctrine of genuine connection, the Court held that Mal-
ta’s scheme violated Article 4(3) TEU, which establishes that the Union and
the Member States must “assist each other in carrying out tasks which flow
from the Treaties” and to “refrain...from any measure which could jeopar-
dise the attainment of the Union’s objectives.””

The Court reasoned that by adopting a citizenship scheme that divor-
ced the acquisition of nationality from any genuine connection, Malta had
violated the duty of sincere cooperation in two ways. First, the scheme un-
dermined “the mutual trust which underpins the status of Union citize-
n.”?? Each Member State must be able to rely upon its fellow Member States
to exercise their nationality competence responsibly, ensuring that Union
citizenship is not devalued by arbitrary grant. Second, the scheme created
arisk of undermining the shared values upon which the Union is founded,
including democracy, the rule of law, and human dignity.?® By permitting

¥ 1bid, paras. 75-95: The Court drew upon the principle from Nottebohm, the logic of
mutual recognition in EU law, and the constitutional character of Union citizenship.

2 Tbid, para. 102: The Court emphasized that the requirement of real and tangible con-
nection does not prescribe a single formula but requires MS to ensure that whatever
criteria they adopt genuinely produce connection.

2t Article 4(3), Treaty on European Union, OJ C 326/13 (2012).
2 Case C-181/23, Commission v. Malta, para. 110, ECLI:EU:C:2025:291.

2 Tbid, paras. 108-112: The Court emphasized that the values of the Union include de-
mocracy, the rule of law, and human dignity, and that commodifying citizenship un-
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the acquisition of Union citizenship based solely on financial payment,
Malta had invited other Member States to follow suit, which would prog-
ressively erode the constitutional foundations of Union citizenship.

The Court emphasized that sincere cooperation is not merely a pro-
cedural obligation but reflects a substantive commitment to preserve the
integrity of the legal order. The Court noted that the Commission had pre-
sented evidence that Malta had not adequately screened applicants for cor-
ruption, criminality, or other risks that might threaten the security of the
EU or the trustworthiness of the Member State’s naturalization process.**

3.3.  Rejection of Alternative Arguments

Malta presented several defences to the Commission’s allegations,
which the Court systematically addressed and rejected. First, Malta ar-
gued that reviewing its nationality scheme constituted an unwarranted in-
trusion into Member State sovereignty. The Court rejected this argument,
holding that while Member States retain a broad discretion, the nature of
Union citizenship means that the consequences of granting national ci-
tizenship extend beyond the Member State, affecting the EU legal order
and all other Member States. Therefore, conduct relating to the granting of
nationality must comply with EU law when it affects Union citizenship.”

Second, Malta argued that the concept of a “genuine connection” was
too vague and indeterminate to serve as a legal constraint. The Court di-
sagreed, reasoning that the requirement of genuine connection is sufficien-
tly concrete to guide Member States in their practice, and that the rule of
law requires such constraints even if they admit of some interpretive flexi-
bility.** The Court noted that many areas of EU law require assessment of
whether particular conduct satisfies a standard (such as proportionality or
discrimination) that admits of contextual judgment, and that the existence
of interpretive flexibility does not render such standards unenforceable.

Third, Malta contended that the scheme should be evaluated solely by
reference to the formal satisfaction of its stated criteria (investment amount
and legal residence), not by reference to the scheme’s practical operation.
The Court rejected this formalistic approach, holding that EU law requires

dermines these values.

2 Ibid, paras. 58-62: The Court noted that Malta’s processing of applications under the
scheme had not included adequate due diligence regarding the sources of applicants’
wealth or potential security risks.

»  Ibid, paras. 67-74: The Court reasoned that while MS have broad competence, the sup-
ranational consequences of their exercise of nationality competence mean that the
competence cannot be exercised in disregard of EU law.

%6 Ibid, paras. 99-104: The Court rejected the vagueness argument by noting that many
EU law standards (proportionality, necessity, non-discrimination) admit of interpre-
tive development through case law.
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looking at the substance of the arrangement.” The Court emphasized that
when the practical effect of a scheme is to permit citizenship to be obtained
without meaningful connection, the legal form of the scheme cannot cure
that substantive deficiency.

4. Implications for Member States’ Competence

The C-181/23 judgment fundamentally reframes the relationship
between Member States’ formal competence to determine nationality and
the substantive constraints imposed by EU law. While the Court does not
deprive Member States of their competence—Malta remains free to deter-
mine which persons may become its nationals—the judgment establishes
that this competence is exercised subject to binding constitutional limits.

The judgment suggests that Member States cannot invoke their na-
tionality competence to accomplish what the EU legal order otherwise
forbids. For example, a Member State cannot use its nationality power to
circumvent non-discrimination law by granting citizenship exclusively to
members of a particular religious or ethnic group. Similarly, a Member
State cannot use its nationality power to circumvent fundamental rights
protections by granting citizenship to persons designated for persecution.
The logic of C-181/23 extends these implications: a Member State cannot
use its nationality power to commodify Union citizenship or to reduce ci-
tizenship to a purely transactional status.”® The Court establishes a doctri-
ne of constitutionally-bounded discretion: Member States retain formal
authority but cannot exercise it in ways that commodify Union citizen-
ship or fragment its unified character. This represents a middle ground
between, on the one hand, entirely transferring nationality competence to
the EU level (which no political actor advocates), and on the other hand,
according the Member States completely unconstrained discretion in na-
tionality matters (which the Court has now rejected).”

4.1. The Constitutionalization of Genuine Connection

The genuine connection requirement articulated in C-181/23 carries
significant implications beyond citizenship by investment schemes. The
requirement establishes that nationality, within the EU context, must be
understood not merely as a formal legal status but as a constitutional status
bearing substantive content. The requirement implies that Member States

77 Ibid, paras. 48-62: The Court examined practical operation of the scheme, not merely
formal legislative text.

2 Spaventa, E. ‘A Very Valuable Citizenship? European Values and Citizenship af-
ter Commission v Malta Case C-181/23’ (2025) 62(6) Common Market Law Review
(forthcoming).

»  Kochenov, D. Citizenship (2nd ed., Hart Publishing 2019) 156-170.
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have an affirmative obligation to ensure that the persons to whom they
grant nationality have meaningful connection with the national commu-
nity they are joining.

This constitutionalization of genuine connection may affect other con-
texts in which nationality is acquired. For example, it may constrain the
discretion of Member States to grant nationality on the basis of putative
ethnic heritage without requiring any actual integration or commitment
to the Member State.’® It may also affect the scope of permitted citizen-
ship-through-descent regimes, at least to the extent that such regimes ope-
rate to grant citizenship to persons with no actual or potential connection
with the Member State beyond a claim of ancestral nationality.

However, the Court’s judgment does not preclude liberal acquisition
schemes. Many Member States, including Germany and Ireland, permit
acquisition of nationality through descent from nationals, and this prac-
tice appears consistent with the genuine connection requirement, since it
involves intergenerational transmission within national communities. Si-
milarly, provisions permitting relatively rapid naturalization of long-term
residents appear consistent with the judgment, provided there is evidence
of actual integration and commitment.

4.2. The Role of Substance over Form

A crucial implication of C-181/23 is that it introduces a functional test
replacing the prior formalistic approach: schemes are evaluated not by sta-
tutory form but by actual effect on applicants’ integration into the Member
State. Malta’s scheme nominally required legal residence for 12 months,
but the practical operation of the scheme permitted applicants to satisfy
this requirement while avoiding any meaningful integration. The Court’s
focus on the substantive operation of the scheme, rather than its formal
requirements, suggests that future cases will examine whether stated cri-
teria are actually enforced and whether their practical effect is to create
a genuine connection or to permit its avoidance.

This approach has implications for the design of naturalization pro-
visions throughout the EU. A Member State cannot rely solely on formal
legal requirements; it must ensure that those requirements are applied in
a manner that genuinely produces the connection that EU law requires.
This may require not only statutory amendments but also changes to ad-
ministrative practice and enforcement mechanisms.*

0 Ibid, Spaventa, E. supra note 64: suggesting that citizenship-through-descent regimes
without integration requirements may face scrutiny under the genuine connection
requirement.

' European Commission Press Release, ‘Commission v Malta: Key Findings and Impli-
cations’ (15 June 2025).
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5. Sincere Cooperation and Mutual Trust as Constitutional
Principles

The Court’s invocation of sincere cooperation (Article 4(3) TEU) re-
presents a significant expansion of that principle beyond its traditional
procedural role. Historically, sincere cooperation has been understood
primarily as requiring States to cooperate with EU institutions and to im-
plement EU law faithfully. The Court’s reasoning in C-181/23 extends sin-
cere cooperation to impose substantive constraints on how Member States
may exercise their own competences when those competences bear upon
the integrity of the EU legal order.”” The Court held that sincere coope-
ration requires Member States to preserve “mutual trust” in the integrity
of one another’s exercise of nationality competence. This mutual trust ex-
tends beyond confidence that formal procedures are followed; it extends to
confidence that the substantive integrity of citizenship is preserved. When
Malta permitted citizenship to be granted for pure financial consideration,
it undermined the reasonable confidence that its fellow Member States co-
uld place in the trustworthiness of Maltese naturalization decisions and
the authenticity of Maltese nationals as members of the EU community.*

This expansion of sincere cooperation suggests that the principle may
serve as a constraint on other exercises of Member State competence that,
while formally within Member States’ scope, might compromise the in-
tegrity of the EU legal order. For example, sincere cooperation might con-
strain a Member State’s freedom to grant nationality in ways that would
systematically privilege particular national, ethnic, or religious groups,
since such practices would undermine mutual trust in the impartiality of
the Member State’s naturalization process.*

5.1. Mutual Trust as a Foundational Value

By anchoring its constraints to ‘mutual trust,’ the Court created a self-
-executing compliance mechanism: Member States that commodify ci-
tizenship face delegitimization in the EU system of mutual recognition,
creating reputational costs alongside legal liability. The Court stated that
Member States’ citizenship competence must be exercised “in order to
preserve the mutual trust which underpins that status” of Union citizen-
ship.* This formulation suggests that mutual trust is not merely a proced-

2 Koutrakos, P. The EU and International Organisations (Oxford University Press 2006)
187-210.

¥ Case C-181/23, Commission v. Malta, para. 110, ECLI:EU:C:2025:291.

**  See Gareth Davies, “The Fundamental Rights and the Union’s Equality Law’ in The
General Principles of EU Law (Cambridge University Press 2020, Saydeh Jabbari &
Stijn Smismans eds) 208-230.

% Case C-181/23, Commission v. Malta, para. 96, ECLI:EU:C:2025:291.
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ural requirement but a constitutional value embedded in the character of
Union citizenship itself. The emphasis on mutual trust responds to a con-
cern that if Member States were permitted to commoditfy their citizenship
and thereby Union citizenship, the entire system of mutual recognition
upon which the EU depends would be jeopardized. Other Member States
would have no rational basis for confident reliance upon Maltese citizen-
ship determinations, and the concept of Union citizenship as a unified sta-
tus would fragment into competing national understandings.** The Cour-
t’s approach treats mutual trust not as a contingent or instrumental value
but as essential to the constitutional functioning of the Union.

6. Critical Perspectives and Tensions

The judgment has generated significant scholarly debate. Some com-
mentators argue that the Court has overreached its authority by second-
-guessing the substantive content of Member States’ nationality schemes.
They contend that the Court should have confined its review to questions
of formal procedural compliance or manifest unreasonableness, rather
than imposing a substantive “genuine connection” requirement derived
from general principles.”

This critique emphasizes that the Treaties explicitly allocate nationa-
lity competence to Member States and that the Court should respect that
allocation. Proponents of this view note that the concept of “genuine con-
nection” is inherently indeterminate, requiring complex judgments about
what forms of integration suffice, and that such judgments are better made
by elected officials subject to democratic accountability than by unelected
judges.*® Furthermore, this critique observes that if Member States’ natio-
nality schemes must satisfy a EU-wide standard of “genuine connection,”
significant harmonization of nationality law may result, contradicting the
principle of Member State competence.

The Court’s judgment creates some potential tension in how the ge-
nuine connection requirement should be applied. The Court emphasi-
zes that Member States retain broad discretion to define what forms of
connection suffice, yet the Court also holds that a scheme permitting ci-
tizenship without meaningful integration violates EU law. This apparent
flexibility combined with a substantive constraint may create uncertainty
for Member States in designing naturalization schemes. For example, how

¢ Kochenov, D. - Alessandra Annoni, A. Citizenship as a Human Right (Oxford Uni-
versity Press 2016) 245-265.

¥ 37 Verbeke, A. - Steven Globerman, S. “The CJEU’s Expansionist Interpretation of Ar-
ticle 20 TFEU’ (2025) 28 European Law Review 412.

% Ibid, pp. 425-430 (substantive determinations about acceptable forms of integration
should remain with MS).

36



much physical presence would constitute genuine integration? How would
a Member State demonstrate that applicants have participated meaning-
tully in society? These questions suggest that the Court’s framework, while
coherent in principle, may require considerable case-by-case elaboration to
achieve clarity in application.”

Some commentators suggest that the Court might have addressed
Malta’s scheme through less expansive doctrines. For example, the judg-
ment might have been grounded in non-discrimination law, holding that
permitting wealthy foreign nationals to acquire citizenship while requi-
ring long-term resident migrants to demonstrate integration constitutes
unjustified discrimination.*” Alternatively, the Court might have focused
on the principle of sincere cooperation more narrowly, holding that Malta’s
inadequate vetting of applicants for corruption or security risks violated
its duty to exercise nationality competence with due care. Such alternative
approaches would have been narrower in scope and might have left more
room for Member States to exercise their nationality competence. Howe-
ver, they would also have left unaddressed the core concern that animated
the Court’s judgment: the concern that Union citizenship is not a tradable
commodity and must be grounded in something more substantial than
financial payment.*

Furthermore, the Court’s invocation of the Nottebohm principle -
that nationality requires genuine connection - reflects a broader interna-
tional law consensus. However, the Court’s application of this principle
within the EU context is distinctive, because the EU context involves not
only a bilateral relationship between a State and an individual but also the
supranational character of Union citizenship and the effects of Member
States’ nationality decisions on other Member States and on the Union it-
self.*? International law, as reflected in the Nottebohm case and subsequ-
ent developments, permits States considerable discretion in determining
the basis for granting nationality, provided the discretion is not exercised
arbitrarily. EU law, by contrast, constrains this discretion by reference to
the constitutional requirements of the Union. This distinctive approach
reflects the reality that nationality within the EU is no longer exclusively

¥ Ibid, para. 102 of the judgment acknowledges this flexibility but provides limited gui-
dance on implementation.

% This approach would be consistent with the Court’s jurisprudence on non-discrimina-
tion in relation to citizenship. See Case C-184/99, Grzelczyk, ECLI:EU:C:2001:488.
4 Case C-181/23, Commission v. Malta, para. 97, ECLI:EU:C:2025:291.
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a matter of bilateral relations between a State and its nationals but necessa-
rily implicates the supranational legal order.**

Malta was not alone among EU Member States in offering citizenship-
-by-investment schemes. Cyprus operated a similar programme granting
citizenship to investors in real estate and other sectors, until the scheme
was suspended following criticism from EU institutions and due to inves-
tigations into money laundering risks.** Bulgaria and Romania have also
operated investor residency programmes, though these confer residency
rather than citizenship. The C-181/23 judgment thus casts doubt on the
legality of all purely investment-based citizenship schemes within the EU.
Cyprus, if it sought to reinstate its scheme, would likely face infringement
proceedings similar to those brought against Malta. This may constitute
a significant constraint on Member States’ traditional ability to monetize
citizenship, but it does not preclude all financial investment requirements;
it requires only that investment be combined with genuine integration.*

7. Implications for Future Cases and Policy Developments

Following the C-181/23 judgment, Malta announced reforms to its citi-
zenship regime. The government proposed eliminating the term “investor”
from the citizenship statute and reformulating the scheme as one granting
citizenship based on “exceptional merit” or “exceptional contribution,”
including through job creation and other non-financial mechanisms.*
The reformed scheme would emphasize substantive contributions to the
Maltese economy and society rather than pure financial investment. This
response suggests that the judgment, while invalidating pure investment-
-based citizenship, permits schemes that require both investment and de-
monstrated contribution to the national community. However, the precise
contours of such permissible schemes remain to be elaborated. Malta’s pro-
posed reforms will likely be scrutinized by the Commission to ensure they
genuinely satisfy the requirement of meaningful connection.”

# Kochenov, D. ‘EU Citizenship Law: A Comprehensive Overview’ (2017) 10 Diritti
dell’Uomo e Conversione Interculturale 19 (emphasizing the distinctive character of
citizenship within the EU as opposed to traditional bilateral State-individual relation-
ships).

* European Parliament Research Service, Citizenship and Residency Schemes in the EU
(2024) 8-12 (documenting the Cyprus CBI scheme and its suspension).

4 Camilleri, B. Statement to Parliament on Citizenship Reform Following C-181/23,
Maltese House of Representatives, 15 July 2025 (announcing Malta’s intention to re-
form its citizenship regime to comply with the CJEU judgment).

4 Ibid (“citizenship by merit” regime requires “exceptional contribution” beyond finan-
cial investment).

¥ European Commission, Monitoring of Member States’ Compliance with C-181/23:
Internal Guidelines (June 2025, unpublished document available upon request from
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The judgment creates indirect pressure on other Member States to re-
view their nationality schemes for compliance with the genuine connection
requirement. Member States with generous provisions for acquisition of ci-
tizenship through descent, without any requirement of actual integration,
may face questions about whether such provisions satisfy EU law. However,
it is unlikely that the Court would invalidate citizenship-through-descent
regimes entirely. Such regimes serve important functions within the Eu-
ropean legal tradition of facilitating the transmission of nationality across
generations and permitting the repatriation of diaspora populations. These
regimes can plausibly satisfy the genuine connection requirement if they
are based on a coherent principle of intergenerational transmission within
national communities.*®

The judgment applies specifically to schemes granting citizenship
without requiring genuine connection. It does not directly address other
contexts in which nationality is acquired, such as acquisition at birth,
acquisition through descent, naturalization after long residence, or natu-
ralization based on marriage or family relationships. These contexts will
continue to be governed by Member States’ national law, subject to the
constraint that the exercise of nationality competence must comply with
EU law. The judgment also does not create a general EU competence to es-
tablish standards for nationality or to harmonize nationality law across the
Member States. Member States retain authority to define the substantive
content of nationality and to determine which connections suffice to estab-
lish genuine link. The judgment constrains the exercise of that authority
only to the extent necessary to preserve the integrity of Union citizenship.

Conclusion

Case C-181/23 Commission v. Malta represents a significant evolution
in EU citizenship jurisprudence. While nominally reaffirming Member
States’ formal competence to determine the conditions for acquiring and
losing nationality, the judgment establishes that this competence is boun-
ded by substantive constitutional requirements that protect the integrity of
Union citizenship. The judgment reflects the Court’s judgment that Union
citizenship is not merely a formal status conferred as an incident of natio-
nal citizenship but a constitutional status bearing substantive content and
grounded in shared values.

The genuine connection requirement established by the judgment re-
cognizes that nationality, within the EU context, presumes a meaningful

the Commission, establishing criteria for evaluating Member States’ responses to the
judgment).

8 This is supported by the long-standing European legal tradition of recognizing citi-
zenship through descent.
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relationship between the person acquiring citizenship and the Member
State granting it. This requirement rejects the premise that citizenship can
be treated as a tradable commodity and instead insists that citizenship
remain grounded in genuine integration or commitment to the national
community.

The Court’s invocation of sincere cooperation and mutual trust as li-
miting principles on Member States’ competence extends these principles
beyond their traditional procedural role to encompass substantive con-
straints on how Member States may exercise their authority. This expan-
sion suggests that the principle of sincere cooperation, grounded in the
values of the Union, may constrain Member States’ conduct in other do-
mains as well.

The judgment is not without tensions and challenges for implementa-
tion. The concept of genuine connection admits of various interpretations,
and Member States must now grapple with the question of how to design
naturalization schemes that satisfy this requirement while maintaining
their autonomy over nationality matters. The judgment will also genera-
te continued scholarly debate about the proper allocation of competence
between Member States and the EU in citizenship matters.

Nevertheless, the judgment reflects a coherent constitutional vision:
that Union citizenship, precisely because it is a unified status conferring
rights that extend throughout the Union and affecting the democratic par-
ticipation of citizens in EU governance, cannot be permitted to fragment
into competing national commodities. The Court has held that the integri-
ty of Union citizenship is a constitutional requirement that Member States
must respect, even in the exercise of their exclusive nationality competen-
ce. This represents a significant refinement of the constitutional relation-
ship between Member State sovereignty and the supranational legal order-
—a relationship that continues to evolve as the EU matures as a political
and legal community.
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Abstract

This article aims to re-examine the judgment in Petropavlovskis v. Latvia
through two underexplored dimensions: the European Court of Human Ri-
ghts’ treatment of “loyalty” in the naturalisation process, and Latvia’s com-
pliance with its international obligations to prevent statelessness. While the
Court accepted Latvia’s characterisation of naturalisation as a discretionary
political act, this article argues that the loyalty assessment applied by the
Latvian Cabinet of Ministers effectively conflated constitutional loyalty with
political conformity, contrary to the Court’s own reasoning in Tdnase v. Mol-
dova. It further contends that the Court overlooked a potential violation of
the 1961 Convention on the Reduction of Statelessness, which strictly limits
the grounds upon which a State may refuse nationality to an otherwise sta-
teless individual born on its territory. In doing so, this article aims to provide
a more comprehensive understanding of the systemic roots of the applicant’s
exclusion and the broader implications for stateless persons in Latvia.
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Statelessness, nationality, citizenship, loyalty, freedom of speech, free-
dom of assembly
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Abstrakt

Cielom ¢lanku je kritickd analyza rozsudku Eurdpskeho suidu preludské
prava vo veci Petropavlovskis proti Lotyssku prostrednictvom dvoch doposial
nedostatocne preskiimanych dimenzii: pristupu Europskeho stidu pre ludské
prava k pojmu ,,lojalita“ v procese naturalizdcie a plnenia medzindrodnych
zdvizkov LotySska v oblasti prevencie bezstdtnosti. Hoci Siid akceptoval
charakterizdciu naturalizdcie zo strany Lotysska ako diskrecného politické-
ho aktu, ¢lanok tvrdi, ze hodnotenie lojality uplatnené lotysskym kabinetom
ministrov v skutocnosti stotoznilo ustavnu lojalitu s politickou konformitou,
¢o je v rozpore s vlastnou judikatiirou Stidu vo veci Tanase proti Moldav-
sku. Dalej sa uvddza, ze Sud prehliadol mozné porusenie Dohovoru z roku
1961 o zniZeni poctu 0sob bez $tatnej prislusnosti, ktory prisne obmedzuje
dovody, na zdklade ktorych moéze $tat odmietnut udelit $tatne obcianstvo
inak bezstatnemu jednotlivcovi narodenému na jeho uzemi. Cielom ¢lanku
je tak poskytniit komplexnejsie pochopenie systémovych koreriov vylicenia
staZovatela a Sirsich désledkov pre osoby bez $tatnej prislusnosti v Lotyssku.

Klucové slova
bezstatnost, osoby bez Statnej prislusnosti, apoliti, $tatna prislusnost,
ob¢ianstvo, lojalita, sloboda prejavu, sloboda zhromazdovania

Introduction

Questions of nationality, political participation, and the protection of
stateless persons sit at the crossroads of international human rights law
and State sovereignty. Nowhere is this tension more visible than in cases
where individuals are denied access to citizenship on the basis of their po-
litical views or perceived lack of “loyalty” to the State. The judgment in
Petropavlovskis v. Latvia offers a compelling example of these competing
dynamics. Although presented as a routine naturalisation dispute, the case
raises wider issues about the limits of State discretion, the protection of
democratic pluralism, and the international legal framework governing
statelessness.

This article revisits the case with the aim of situating it within a broa-
der legal landscape. It examines how the concept of “loyalty” was applied
in the naturalisation process and how international standards on the pre-
vention of statelessness could inform a richer understanding of the appli-
cant’s situation. In doing so, the article seeks to illuminate the systemic
issues underlying the Court’s reasoning and to contribute to ongoing de-
bates about the protection of stateless persons and the boundaries of State
discretion in nationality matters.
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1. Facts and Context of the Case

In order to clarify the purpose and scope of this Article, it is first es-
sential to briefly outline the factual background and broader context of the
case. The following chapter therefore provide a summary of the relevant
facts, the legal arguments advanced by both parties, and the final ruling
of the Court.

1.1.  Factual Background: From Education Reform to Naturalisation
Refusal

The case of Petropavlovskis v. Latvia emerged against the backdrop
of Latvia’s post-independence efforts to reshape its education system and
regulate naturalisation in a manner aligned with the restoration of state-
hood. The applicant, Jurijs Petropavlovskis, a permanently resident non-
-citizen of Latvia born in 1955 and residing in Riga, became a prominent
figure in public debates concerning minority education rights. Following
the adoption of the 1998 Education Law, Latvia began transitioning all
State and municipal schools toward Latvian as the primary language of
instruction, with limited exceptions for minority education programmes.
The reform entered into force on 1 June 1999 and mandated a gradual ex-
pansion of Latvian-language instruction, including a requirement for all
pupils to learn the State language and pass a proficiency examination. The
Ministry of Education and the Cabinet of Ministers were entrusted with
issuing implementing regulations.?

Between 2003 and 2004, Petropavlovskis emerged as one of the lea-
ding organisers opposing these changes. As a key figure in the movement
“Headquarters for the Protection of Russian Schools”, he participated in
public meetings, demonstrations, and media engagements advocating
for the preservation of Russian-language education in State schools. The
Government later submitted to the Court a collection of domestic media
reports documenting his active leadership role and public criticism of the
education reform. In November 2003, parallel to his activism, the appli-
cant applied for Latvian citizenship through naturalisation. He successful-
ly passed the naturalisation examinations on 1 December 2003, and the
Naturalisation Board subsequently confirmed that he met all statutory
requirements under Articles 11 and 12 of the Citizenship Law. His name
was included among the candidates proposed for approval by the Cabinet
of Ministers, the body competent to take the final decision. However, on
16 November 2004, the Cabinet of Ministers struck his name from the list,
thereby refusing his naturalisation application. The underlying rationale
was not initially detailed to the applicant, who was formally notified on

2 Petropavlovskis v. Latvia, Judgment, 2015 ECtHR, No. 44230/06. §91-7.
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30 November 2004. He subsequently brought administrative proceedings,
arguing that the decision constituted an unlawful and politically motiva-
ted interference with his rights, particularly in light of his public criticism
of the government’s education policies. He contended that naturalisation
decisions were administrative in nature and thus subject to full judicial re-
view. During these proceedings, the Government defended the refusal on
the basis that naturalisation required demonstrated loyalty to the Republic
of Latvia, not merely by oath but through conduct. The Cabinet of Mi-
nisters maintained that the applicant’s actions and statements during the
education reform protests revealed an absence of loyalty incompatible with
the pledge of allegiance required under the Citizenship Law. They further
argued that his involvement in organising protests had destabilising effects
on public order and that certain public remarks suggested readiness to use
force or provoke political scandal. These assertions were supported by refe-
rences to specific media reports and the applicant’s interview from Decem-
ber 2004, in which he described the naturalisation controversy as a means
of generating international attention. The administrative courts ultimately
held that a naturalisation decision by the Cabinet of Ministers constituted
a “political decision,” not an administrative act, and therefore fell outsi-
de the jurisdiction of the administrative courts. Both the Administrative
District Court (December 2005) and the Administrative Regional Court
(February 2006) upheld this interpretation.?

On 11 April 2006, the Senate of the Supreme Court confirmed that the
Cabinet possessed unrestricted discretion in deciding whether to grant or
refuse citizenship to candidates who had satisfied the statutory criteria,
and that judicial oversight extended only to the preparatory administrati-
ve phase conducted by the Naturalisation Board. A refusal by the Cabinet
could therefore not be challenged as an administrative act. Petropavlovskis
did not reapply for naturalisation after the conclusion of the domestic pro-
ceedings, and the dispute ultimately culminated in his application before
the European Court of Human Rights (hereinafter referred to as “ECtHR).
His case before the ECtHR concerned whether Latvia’s refusal to grant
him citizenship, following his public criticism of government education re-
forms, constituted a punitive measure in violation of his rights to freedom
of expression and freedom of assembly under Articles 10 and 11 of the Eu-
ropean Convention on Human Rights (hereinafter referred to as “ECHR”).*

1.2.  Legal Arguments Advanced by the Applicant

The applicant maintained that, although States traditionally enjoy bro-
ad discretion in regulating nationality, this discretion is not unlimited whe-

3 Idem. €48-19.
*  Idem. €420-21.
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re human rights norms are implicated. He submitted that developments in
international law demonstrate a growing consensus that nationality laws
and related practices must conform to general principles of international
human rights law. Relying on Article 15 of the Universal Declaration of
Human Rights and jurisprudence of the Inter-American Court of Human
Rights, he contended that nationality cannot be treated as an exclusively
domestic matter when its denial has punitive or discriminatory effects.’

He also stressed that, as a permanently resident non-citizen with no
genuine ties to any other State, he should be considered a “privileged sta-
teless person”, making the protection of his rights particularly crucial.
Drawing on the Nottebohm principle, he emphasised that his social, fami-
lial, and economic life was entirely rooted in Latvia.®

While acknowledging that the ECHR does not guarantee a right to
acquire any particular nationality, the applicant argued that an arbitrary
denial of citizenship may nonetheless fall within the ambit of Articles 10
and 11 when it constitutes retaliation for political expression. He referred
to the Court’s recognition that arbitrary deprivation or denial of nationa-
lity can impact private life under Article 8, suggesting that similar reaso-
ning should apply where the denial is used to suppress political participa-
tion or dissent.”

He contended that the causal link between his activism against the
education reforms and the subsequent refusal of his naturalisation appli-
cation demonstrated that the State acted with punitive intent, not with the
aim of pursuing legitimate public interests. According to him, the autho-
rities sought to restrict his ability to participate fully in political life, parti-
cularly given his intention to stand in local elections.®

The applicant asserted that the refusal had tangible adverse consequ-
ences for his civic and political rights. Because he could not reapply for
citizenship for one year, he was excluded from participating as a candidate
in the 2005 municipal elections. More broadly, the refusal entrenched his
position as a non-citizen - a status that excludes individuals from voting
and from standing for election at any level. Even if the refusal did not pre-
vent him from speaking publicly, he argued that it produced a significant
chilling effect, signalling that political criticism of the government could
result in loss of civic opportunities and retaliation via the naturalisation

5 Idem. €48.

¢ Idem. €448-49.
7 Idem. €9449-50.
8 Idem. €450-51.
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process. He characterised this as a form of indirect censorship likely to
discourage similarly situated individuals from engaging in public debate. °

The applicant rejected the Government’s suggestion that he lacked loy-
alty to the Latvian State. He distinguished between loyalty to the State and
loyalty to the government, arguing that the latter cannot be required in
a democratic society. In his view, the State’s reliance on his political opi-
nions and participation in lawful demonstrations as evidence of disloyalty
was incompatible with pluralism and the rights guaranteed under Articles
10 and 11.

He further argued that the Government’s accusations - that he advo-
cated violence or sought to destabilise the State — were unsubstantiated and
based solely on subjective interpretations of media reports. He noted that
he had faced no criminal charges or sanctions for any public statements or
conduct, and that even the security police had provided a positive asses-
sment of his suitability for naturalisation."

Finally, the applicant relied on the Court’s case-law emphasising that
freedom of expression protects not only inoffensive speech but also ideas
that “offend, shock or disturb”. He invoked jurisprudence recognising that
political criticism of government officials lies at the core of Article 10 pro-
tection and that peaceful assemblies may legitimately challenge govern-
mental policies, even if they generate discomfort among opposing groups."

1.3.  Legal Arguments Advanced by the Government, and the sub-
sequent ruling of the Court

The Government rejected the applicant’s claim that the refusal of natu-
ralisation interfered with his rights under Articles 10 and 11 ECHR. They
argued that the decision had no impact on his ability to express political
opinions, as evidenced by his continued participation in public demonstra-
tions, political activities, and media engagements after the refusal.? Since
he was never subjected to any sanction, prosecution, or penalty for his spe-
ech, the Government contended that there was no interference within the
meaning of Articles 10 or 11."

The Government further emphasised that naturalisation is not a right
and that Latvia retains broad discretion in determining who may acquire
citizenship. According to them, the Citizenship Law creates only a right to
apply, not a right to be admitted. The Cabinet of Ministers exercises poli-

°  Idem. €52.

0 Ibidem.

1 Idem. 454.

2 Idem. 456.

3 Idem. €57,58.



tical discretion, particularly in assessing an applicant’s loyalty to the Re-
public of Latvia, a prerequisite for naturalisation. They maintained that the
applicant’s actions and public statements indicated disloyalty, an intention
to destabilise the State, and even openness to the use of force, as reflected
in media reports."

In the end, the Court aligned with the position of the Latvian Govern-
ment and concluded that the refusal of naturalisation disclosed no viola-
tion of Articles 10 or 11, nor of any other provision of the ECHR applicable
to the case.”

2. Constitutional loyalty or political conformity?

A central tension in Petropavlovskis v. Latvia concerns the meaning
of “loyalty” within the naturalisation process and the degree to which
the State may rely on political behaviour or opinions to assess whether
an applicant meets the statutory criteria. While the Court accepted the
Government’s argument that Latvia may require loyalty to the State and
its Constitution as a legitimate naturalisation criterion,' the applicant had
forcefully argued that Latvia’s assessment in his case confused constitu-
tional loyalty with political conformity, thereby penalising him for lawful
dissent. The following chapter examines when a State’s interest in ensuring
constitutional loyalty risks collapsing into an unlawful expectation of po-
litical conformity.

2.1. The Applicant’s Argument: Loyalty to the State vs. Loyalty to
the Government

The applicant in Petropavlovskis v. Latvia expressly invoked the Cour-
t’s own jurisprudence, particularly Tdnase v. Moldova,” to emphasise the
fundamental distinction between loyalty to the State as a constitutional
order and loyalty to the government of the day."® The Court admits that in
Tanase v. Moldova it has addressed this issue of loyalty, in a slightly dif-
ferent factual context involving electoral rights, but the underlying ratio-
nale, though developed in another setting, is equally applicable to the na-
turalisation process in the present case. It affirmed that democratic States
may legitimately require persons seeking citizenship to uphold the Con-
stitution and basic principles of the State — therefore be loyal to the State.”

4 Idem. 59-64.

5 Idem. €67-90.

16 Idem. €85.

7" Tanase v. Moldova, Judgment, 2010 ECtHR, No. 7/08. 4166-167.

18 Petropavlovskis v. Latvia, Judgment, 2015 ECtHR, No. 44230/06. €53.
1 Ibidem.
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The Court reiterated that “loyalty to the State” must not be conflated with
“loyalty to the government in power”.?* In Tdnase v. Moldova, loyalty to
the State, the Court held, requires only respect for the constitutional fra-
mework and the pursuit of change through lawful means, not ideological
alignment with those currently in power.”

In Petropavlovskis v. Latvia the Court ultimately treated loyalty as
a neutral, non-punitive naturalisation criterion, unrelated to the applican-
t’s political speech. However, it accepted the Government’s assertion that
the refusal was based on concerns about his actions rather than the content
of his political expression. This reasoning is problematic for two principal
reasons:

(1) The Court sidestepped the applicant’s core argument.

It did not examine whether the Cabinet had any evidence falling
within the statutory limits of disloyalty namely, acts “by unconstitutional
methods” against the independence or democratic structure of the State as
required by Section 11 of the Latvian Citizenship Law.”> No such actions
had been established by any court judgment, as the statute demands.

(2) The Court treated loyalty as apolitical even though it was
assessed on expressly political grounds.

The Government relied heavily on media reports, protest leadership,
and criticism of government policy, activities explicitly protected under
Articles 10 and 11.% By accepting these as indicators of insufficient loy-
alty, the Court permitted the concept of loyalty to drift toward political
conformity, directly contradicting the principles of pluralism enshrined in
Tanase v. Moldova.

Additionally, the applicant’s activism, directed at an education reform
introduced by a particular ruling coalition, could not reasonably be con-
strued as disloyalty to the Latvian State, as:

o he had never called for violence,

media reports were merely journalists’ interpretations,
o the security police had issued a positive assessment,

he had never been criminally sanctioned.*

2 Petropavlovskis v. Latvia, Judgment, 2015 ECtHR, No. 44230/06. €85.
2 Tanase v. Moldova, Judgment, 2010 ECtHR, No. 7/08. 4166-167.

22 Petropavlovskis v. Latvia, Judgment, 2015 ECtHR, No. 44230/06. 928.
B Idem. €53.

2 Petropavlovskis v. Latvia, Judgment, 2015 ECtHR, No. 44230/06. €53.
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The statutory framework demonstrates that Latvia’s loyalty require-
ment is constitutional in nature and explicitly limited, not an open-ended
political test:

« Section 1 defines citizenship as an “enduring legal bond” between the
individual and the State.*

o Section 11 permits denial of naturalisation only when the applicant
has acted “by unconstitutional methods” against the independence or
democratic structure of the State, and only when this has been confir-
med by a court judgment.*

« Section 12 requires knowledge of the Constitution, the State language,
and an oath of allegiance.”’

Nothing in these provisions authorises refusal based on disagreement
with government policy or participation in peaceful demonstrations. The
applicant met every statutory requirement. The refusal rested solely on
the Cabinet’s political assessment of his activism. In effect, the authorities
therefore broadened a constitutionally grounded loyalty requirement into
a political litmus test, precisely the risk Tdnase v. Moldova warns against.

2.2. Did the Court Apply Its Own Jurisprudence Consistently?

In Téinase v. Moldova, the Court held that political disagreement, does
not amount to disloyalty to the State and cannot justify restricting po-
litical rights or excluding individuals from political participation. Yet in
Petropavlovskis v. Latvia, the Court accepted a loyalty assessment resting
entirely on:

o protests against government reform,

« public criticism of the ruling coalition,
o unverified media reports,

« statements taken out of context.”®

No objective evidence demonstrated that the applicant acted against
the constitutional foundations of the State. In our view, by framing loyalty
as a neutral criterion and declining to scrutinise the Government’s reaso-
ning, the Court effectively lowered the evidentiary threshold that Tdnase v.
Moldova sought to uphold. Instead of requiring proof of unconstitutional
conduct, it allowed political dissent to be treated as an indicator of disloy-
alty.

Accordingly, the Court did not apply its own jurisprudence consisten-
tly. The reasoning in Petropavlovskis v. Latvia blurs (rather than preserves)

» Petropavlovskis v. Latvia, Judgment, 2015 ECtHR, No. 44230/06. 427.
2% Idem. 428.
27 Idem. €29.
28 Idem. €53.
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the distinction between constitutional loyalty and political conformity,
placing the judgment in clear tension with the principles articulated in
Ténase v. Moldova.

3. An Unaddressed Breach? Latvia’s Compliance with the 1961
Convention on the Reduction of Statelessness

A further dimension entirely absent from the Court’s reasoning con-
cerns Latvia’s obligations under the 1961 Convention on the Reduction
of Statelessness (hereinafter referred to as “1961 Convention”).”* As a State
party,® Latvia must ensure that a person born on its territory who would
otherwise be stateless acquires its nationality — either automatically or, at
minimum, upon application and subject only to limited exceptions. The
applicant, born in Riga and de facto stateless throughout most of his life,
therefore raises the question whether Latvia’s refusal of naturalisation was
compatible with these obligations.

3.1.  Applicability of the 1961 Convention and its Resulting Breach

Latvia acceded to the 1961 Convention in 1992,* making it fully ap-
plicable at the time of the applicant’s naturalisation proceedings. The ap-
plicant was born in Latvia, had lived there his entire life, and was formally
categorised as a “Latvian non-citizen.”*

Although Latvian law treats non-citizens as a separate category, inter-
national bodies, including UNHCR, and leading scholarship regard them
as stateless persons, because they are not considered nationals by any State,
and do not enjoy the same rights as nationals.” Latvia’s domestic exclusion
of non-citizens from applying for formal “stateless person status” does not,
therefore, in our view alter their international classification. Indeed, the
largest stateless population in the EU consists of ethnic Russians in Latvia
and Estonia who, despite extensive residence rights, lack citizenship and
full political participation.*

»  UNGA, Convention on the Reduction of Statelessness, 1961, UN Treaty Series, Vol.
989, p. 175.

UN. Convention on the Reduction of Statelessness. [online]. United Nations Treaty
Collection. [cit. 2025-12-06]. Available on the internet: <https://treaties.un.org/pages/
ViewDetails.aspx?src=TREATY&mtdsg_no=V-4&chapter=5>

3 Ibidem.
2 Petropavlovskis v. Latvia, Judgment, 2015 ECtHR, No. 44230/06. 948.

% SWIDER, K.; DEN HEIJER, M. Why Union Law Can and Should Protect Stateless
Persons. In: European Journal of Migration and Law, vol. 19, no. 2, 2017, pp. 101-135.
Brill, p. 114.

3 Idem. p. 116.
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Accordingly, the applicant must be treated as stateless for the purposes
of the 1954 Convention Relating to the Status of Stateless Persons® and
1961 Convention.

Article 1(1) of the 1961 Convention obliges a Contracting State to grant
its nationality to any person born on its territory who would otherwise be
stateless. This obligation may be fulfilled in two ways:

(1) Automatically at birth (Art. 1(1)(a)), or

(2) Upon application,

in which case “no such application may be rejected” unless one of the
limited exceptions in Article 1(2) applies (Art. 1(1)(b)).

Latvia did not confer nationality on the applicant at birth. Accor-
dingly, Article 1(1)(b) applied. Under this provision, Latvia was required
to grant nationality upon application unless a specific exception in Article
1(2) could be invoked. None of the exceptions in Article 1(2) were relevant
to the applicant’s situation:

(b) Habitual residence requirement

A State may require up to five years’ habitual residence immediately
preceding the application, or ten years total. The applicant far exceeded
this threshold: he was born in Latvia, had resided there continuously, and
thus satisfied even the strictest permissible residence condition.*

(c) Convictions relating to national security or serious crime

A State may refuse naturalisation if the applicant has been convicted
of an offence against national security or sentenced to imprisonment for
five years or more. The applicant had no criminal convictions, no security-
-related findings, and no record of unlawful activity.

Thus, none of the exceptions in Article 1(2) provided a lawful basis for
rejecting his application. The 1961 Convention expressly prohibits rejec-
tion of applications that do not fall within these exceptions.

Because the applicant met all conditions in Article 1(1)(b) and none of
the Article 1(2) grounds applied, Latvia was under an international obliga-
tion to grant him its nationality. Importantly, the duty to avoid stateless-
ness is “a fundamental principle of international law”*” and is recognized as

% UNGA, Convention Relating to the Status of Stateless Persons, 1954, UN Treaty Se-
ries, Vol. 360, p. 117.

6 Petropavlovskis v. Latvia, Judgment, 2015 ECtHR, No. 44230/06. 448.

¥ Human Rights Council. Human rights and arbitrary deprivation of nationality: Re-
port of the Secretary-General, A/HRC/25/28, 19 December 2013, €3.
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a customary international law obligation.*® States must avoid statelessness
through all measures,” as reaffirmed by the ECtHR* and African Court
on Human and People’s Rights *' jurisprudence.

The refusal of naturalisation therefore appears incompatible with Ar-
ticle 1 of the 1961 Convention and the customary duty to avoid stateless-
ness.

Conclusion

The analysis presented in this article demonstrates that Petropavlov-
skis v. Latvia exposes a deeper structural tension within European human
rights law: the unresolved relationship between State discretion in natio-
nality matters and the international legal safeguards against political reta-
liation and statelessness. Although the Court framed the refusal of natu-
ralisation as a neutral, non-punitive exercise of sovereign competence, the
facts of the case reveal a loyalty assessment grounded in political dissent
rather than demonstrable threats to the constitutional order. This appro-
ach stands in tension with the Court’s own jurisprudence, particularly its
insistence in Tdnase v. Moldova that political disagreement (however un-
comfortable for a government) cannot be equated with disloyalty to the
State.

Moreover, the Court’s silence on the 1961 Convention on the Reduc-
tion of Statelessness obscured a potentially significant breach. Latvia’s re-
fusal of nationality to a stateless person born on its territory falls outside
the permissible grounds for rejection under Article 1(2), making the denial
difficult to reconcile with its treaty obligations.

Ultimately, the judgment represents a missed opportunity for the Co-
urt to clarify States’ human rights obligations in naturalisation procedu-
res, particularly where political expression and statelessness intersect. As
long as loyalty assessments are permitted to blur the line between consti-
tutional commitment and political conformity, individuals who engage in
democratic participation may face the risk of punitive exclusion from citi-
zenship. In this sense, Petropavlovskis v. Latvia is not merely an individual
case but a broader warning: without a principled and consistent applica-
tion of international standards, the promise of protecting stateless persons
from arbitrary exclusion remains unfulfilled.

*#  Council of Europe, Explanatory Report to the European Convention on Nationality,
6.X1.1997, €33.

¥ UN Secretary-General, Guidance Note of the Secretary General: The United Nations
and Statelessness (2018), 4.

¥ Ghoumid and Others v. France, Judgment, 2020 ECtHR, No. 52285/16.
1 Anudo v. Tanzania, Judgement, 2015 ACtHPR, No. 012/2015, 478.
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REVOCATION OF NATIONALITY ON SECURITY
GROUNDS: HUMAN RIGHTS STANDARDS AND
RISKS OF STATELESSNESS

Tereza Vujosevi¢, MSc., LL.M.!

Abstract

The increasing use of nationality revocation on security grounds through
a comparative assessment of international and regional human rights stan-
dards is the central issue of this paper. Although states retain broad autho-
rity over citizenship matters, this discretion is limited by legal obligations
that seek to prevent arbitrariness and safeguard individuals from the risk of
statelessness. The analysis focuses on emerging judicial principles, propor-
tionality, procedural fairness, and the prohibition of arbitrariness that shape
the legality of deprivation measures. It also highlights the profound human
rights implications of loss of nationality, including impacts on legal identity,
family life, and access to remedies.

Keywords

Nationality, deprivation of citizenship, national security, statelessness,
arbitrariness.

Introduction

Many states have adopted measures such as the deprivation of natio-
nality on security grounds as an alleged response to threats to national
security, such as terrorism or violent extremism, although there is no data
available proving that nationality deprivation is efficient for this purpose.
Traditionally, the acquisition and loss of nationality were closely related to
state sovereignty, but that authority must have its limits. As a preventive
measure designed to counter abuse and arbitrariness in nationality mat-
ters, substantive and procedural constraints have been introduced by hu-

! Tereza VujoSevi¢, MSc., LL.M. Faculty of Law, Trnava University, Department of In-
ternational and European Law, PhD student, tereza.vujosevic@tvu.sk

2 The Institute on Statelessness and Inclusion, World’s Stateless Report 2020, ISBN:
9789082836660, p. 232.
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man rights law at international and regional levels. The right to have a na-
tionality is connected to the enjoyment of other rights. Therefore, depri-
vation of nationality has a direct impact on the capacity to enjoy other
rights, leading to the conclusion that deprivation of citizenship is deemed
incompatible with international human rights law, which is the reason why
international law imposes an obligation to avoid statelessness.’

Nationality is more than legal status, it is a foundation for legal iden-
tity and further access to rights, also enabling participation in public life.
Consequences deriving from deprivation of nationality, whether it is con-
ducted on national security grounds or any other, may lead to severe hu-
man rights restrictions, in some cases even to statelessness, its extension to
dependents, and in some cases even to expulsion.*

A stateless person is the one “who is not considered as a national by
any State under the operation of its law™ and this highly vulnerable posi-
tion often excludes or impedes access to basic rights deriving from citizen-
ship as the right to vote and to participate in collective decision-making,®
education, health care, the right to work, to get married, and even the ri-
ghts related to official burial and a death certificate.” Here is important to
make a distinction between nationality and citizenship. Citizenship has
a variable scope from one State to another, and concerns rights and obli-
gations at the domestic level, while nationality refers to the international
dimension and a broad range of rights belonging to international law.?

Supranational judicial institutions are trying to strike a balance betwe-
en rights belonging to the states and individual rights while evaluating the
deprivation of nationality based on the principle of proportionality and
potential arbitrary interference with private and family life.

This paper offers a comparative analysis of international legal approa-
ches and assesses their adequacy, contributing to understanding the limits
of state sovereignty and the role of human rights law in preventing natio-
nality revocation.

*  Paulussen C. - Scheinin, M. Deprivation of Nationality as a Counter-Terrorism Mea-

sure: a Human Rights and Security Perspective, World’s Stateless Report 2020, p. 223.

United Nations, Human rights and arbitrary deprivation of nationality, Report of the
Secretary-General, 2013, pp. 11-12.

> Article 1, Convention relating to the Status of Stateless Persons, United Nations, 1954.

¢ Samartzis, A. Nationality and Equal Political Rights: A Necessary Link? European
Constitutional Law Review, 17(4), 636-663, 2021. doi:10.1017/S1574019621000420 p.
636.

7 UNHCR, Ending statelessness, retrieved from: https://www.unhcr.org/what-we-do/

protect-human-rights/ending-statelessness/about-statelessness , accessed 26.11.2025.
8 Giustiniani, F. Z. Deprivation of nationality: In defence of a principled approach, Qu-
estions of International Law, Zoom-in 31, 2016, p. 6

58


https://www.unhcr.org/what-we-do/protect-human-rights/ending-statelessness/about-statelessness
https://www.unhcr.org/what-we-do/protect-human-rights/ending-statelessness/about-statelessness

1. Nationality, Sovereignty and Human Rights

State sovereignty traditionally has been connected to nationality as
a legal bond between an individual and a state and conditio sine qua non
when it comes to the enjoyment of civil, political, social, and economic ri-
ghts. Moreover, issues around the conferral and withdrawal of nationality
according to classical theorists were considered the domestic jurisdiction
of states, empowering their discretion in this legal, but also political and
social sphere. On the other hand, the modern understanding of nationa-
lity goes beyond states and perceives nationality as a basic human right
directly related to the (im)possibility of enjoyment of all other rights. The
Universal Declaration of Human Rights reflects a growing consensus that
nationality cannot be withdrawn or deprived, stating that “everyone has
the right to a nationality” and that “no one shall be arbitrarily deprived of
his nationality nor denied the right to change his nationality.”® Nationality
is increasingly perceived as a sort of status not exclusively regulated by
national laws, but by international human rights standards. In this paper,
deprivation of nationality will be used to refer “to any loss, withdrawal, or
denial of nationality that was not voluntarily requested by the individua-
1.”10

Lately, a trend of state tendencies to expand the legal grounds for
deprivation of nationality using argumentation related to national secu-
rity protection has been noticed. As mentioned before, it has a direct im-
pact on some of the protected rights, such as the right to non-discrimina-
tion and the right to private and family life. An example of a controversial
amendment passed in the Netherlands in 2017, enabling the Minister of
Justice and Security to revoke Dutch citizenship “from a dual national who
has joined an organisation that is listed as constituting a threat to national
security while the citizen is abroad and without a criminal conviction,
clearly shows how far it can go."

In cases El Aroud and Soughir v. Belgium'? before the European Court
of Human Rights, revocation of citizenship was justified by the Belgian
authorities by “the applicants’ failure to fulfil their duties as Belgian ci-

®  Article 15, Universal Declaration of Human Rights, United Nations, 1948.
10 Statelessness index, Deprivation of nationality and the prevention of statelessness in
Europe, Thematic Briefing, 2021, p. 3.

' Paulussen, C. - VAN Waas, L. (2020, March 23). Blog post: “The counter-producti-
veness of deprivation of nationality as a national security measure.” Asser Institute.
https://www.asser.nl/about-the-asser-institute/news/blog-post-the-counter-producti-
venessof-deprivation-of-nationality-as-a-national-security-measure/

12 Affaire El Aroud et B.S. C. Belgique, requétes nos 25491/18 et 27629/18
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tizens“ and the reason was their “involvement in terrorist activities that
fundamentally undermined the country’s democratic values.*"?

This year Hungary passed the Act on the Suspension of Citizenship"
introducing the possibility of excluding Hungarian citizens from the Hun-
garian territory if one of the four grounds for suspension is fulfilled: ser-
vice in the armed forces of or as an official for a foreign state, citizen fo-
und guilty by a Hungarian court “of genocide, crimes against humanity,
apartheid, treason, insurrection, plotting against the constitutional order,
espionage, terrorism, ﬁnancing terrorism, or other, similarly serious cri-
me”, membership or contact with a terrorist organization, and engagement
in activities “offensive to national security, sovereignty or the constitutio-
nal order”.® According to some authors, potential weaknesses here might
be effectiveness of due process guarantees, the proportionality test, and the
discretionary powers of the competent minister. '¢

International law is trying to articulate limitations that could efficien-
tly prevent arbitrariness and lack of legitimate purpose, but it essentially
protects and regulates only some of its procedural aspects, such as acquisi-
tion, change, and deprivation of nationality, while national states continue
to determine its substantive content.” Statelessness Conventions do attem-
pt to make a difference and impact at the same time, imposing obligations
on states to avoid nationality deprivation that results in or exacerbates sta-
telessness.

Finally, the jurisprudence of international courts emphasizes the requ-
irement of individualized assessment, pointing out consequences arising

3 Khabook, R. El Aroud and Soughir v. Belgium: Why the ECtHR Should Rethink Ci-
tizenship Revocation as a Criminal Punishment?, Strasbourg Observers, 2025, retrie-

ved from: https://strasbourgobservers.com/2025/04/25/el-aroud-and-soughir-v-bel-
gium-why-the-ecthr-should-rethink-citizenship-revocation-as-a-criminal-punis-
hment/#:~:text=Conclusions,denationalisation%20will%20be%20used%20interchan-
geably. assessed: 27.11.2025.

1 Bill T/11152 as adopted by the Parliament of Hungary on 14 April 2025 The Fifteenth
Amendment to the Fundamental Law of Hungary

15 Szigeti, P. Statelessness, Human Rights and the Doubling of Criminal Law: Hungary’s
New Law on the “Suspension of Citizenship”, EJIL:Talk! Blog of the European Journal
of International Law, retrieved from: https://www.ejiltalk.org/statelessness-human-
-rights-and-the-doubling-of-criminal-law-hungarys-new-law-on-the-suspension-of-
-citizenship/, assessed: 28.11.202

¢ Galicz, K. The Hungarian Procedure of Citizenship Suspension: The Devil Is in the
Details, EUI Global Citizen Observatory, 2025, retrieved from: https://globalcit.eu/
the-hungarian-procedure-of-citizenship-suspension-the-devil-is-in-the-details/ , as-
sessed: 28.11.2025.

17 Flavia Zorzi Giustiniani, Deprivation of nationality: In defence of a principled appro-
ach, Questions of International Law, Zoom-in 31, 2016, p. 11
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from loss of nationality, and one of them is statelessness as a central issue
in debates on deprivation of nationality.

Nevertheless, the revocation of nationality continues to raise concerns
when used as a counter-terrorism measure due to its potential effect on
individuals, leaving them without the protection of any state. At the same
time, domestic legal frameworks, at least many of them, do not provide
complete safeguards against statelessness."®

2. Human Rights Standards Applicable to Nationality
Revocation

For the determination of whether deprivation of nationality is compa-
tible with legal standards and the rule of law in general, proportionality is
used as the principal analytical test. It consists of complex analysis consi-
dering the measure and its objective, is it too severe, who is targeted by this
measure, and whether there is a rational link to the objective, and whether
less restrictive means are available.”” This principle serves as a barrier to
the use of nationality revocation as a politically instrumentalized response
instead of a security measure. It requires individualized assessment of eve-
ry case in which the state authorities must consider the personal circum-
stances of the affected individual(s) and the nature of the alleged conduct,
which will prevent potential “automatic” and disproportionate revocation
of nationality.

The United Nations consider that deprivation of nationality in cases
ending with statelessness as arbitrary if there is no legitimate purpose and
proportionality, while exceptions must be construed narrowly.?’ The fact is
that arbitrariness occurs in cases of revocation without adequate evidence
and due to administrative discretion before judicial review. Also, an issue
can arise due to distinctions between citizens, making some of them more
vulnerable to deprivation of nationality, which is the reason for heightened
scrutiny of such measures and their legitimacy and proportionality.

Procedural safeguards are a significant component in preventing arbit-
rary nationality deprivation. Affected people must be timely informed of
the state’s intention to revoke citizenship and to understand it, they must
be granted the right to a fair hearing by a court of law or another indepen-

18 United Nations, Human rights and arbitrary deprivation of nationality, Report of the
Secretary-General, 2013, p. 4.

1 Blackbourn, ] - McNamara, L. - Brunton-Douglas, T. ‘Summary Report of Revoca-
tion of Citizenship Expert Roundtable, Bingham Centre for the Rule of Law, 2019, p. 8.

2 United Nations, Human rights and arbitrary deprivation of nationality, Report of the
Secretary-General, 2013, p. 14.
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dent body,” must have access to the evidence supporting the decision, and
must have effective legal remedies available.

Lack of procedural guarantees, closed proceedings, or no judicial pro-
cess at all are still present in some contexts when it comes to the men, wo-
men and children deprived of citizenship. These practices, combined with
the use of security-based intelligence, raise concerns about the adequacy of
due process and human rights protection in general.*

International norms impose an obligation to prevent statelessness if it
would render an individual stateless, save for strictly limited exceptions.
The reason behind it is in the effects that statelessness can cause — hindran-
ce of fundamental rights and leaving individuals without the protection
of any state. States do have an obligation to safeguard against the adverse
consequences of the revocation of nationality,”® and in cases of withdrawal
of nationality, there must be a clear basis in law and sufficiently precise.**
The obligation to avoid statelessness is a substantive limit on state power,
ensuring that objectives related to national security and combating terro-
rism do not override human rights and human dignity.

3. Comparative Judicial Approaches in International Case Law

Deprivation of nationality on security grounds has led to judicial exa-
mination of state security concerns and guarantees arising under human
rights law at regional and supranational levels. The European Court of
Human Rights (ECtHR) and the Court of Justice of the European Union
(CJEU) emphasized the importance of proportionality, non-arbitrariness,
individualized assessment, and the obligation to avoid statelessness in such
cases.

Al-Jedda v. The United Kingdom® is one of the most influential ECtHR
judgments dealing with nationality revocation in a security context. In
this case, the United Kingdom deprived Al-Jedda, a British national, of
his citizenship based on his alleged engagement in activities contrary to
national security, thereby rendering him stateless. Argumentation on the
Government’s side was based on the applicant’s automatic reacquisition of

21 Article 8(4), Convention on the Reduction of Statelessness, United Nations, 1961.

22 United Nations, Terrorism and human rights, Report of the Secretary-General,
A/78/269, 2023, p. 11.

» Ibid.p.7.

2 UNHCR, Guidelines on Statelessness No. 5: Loss and Deprivation of Nationality un-

der Articles 5-9 of the 1961 Convention on the Reduction of Statelessness — Consul-
tation process, HCR/GS/20/05, 2020, p. 19, retrieved from: https://www.refworld.org/

policy/legalguidance/unhcr/2020/en/123216 , 07.12.2025.
% The European Court of Human Rights, Al-Jedda V. The United Kingdom, Application
no. 27021/08
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Iraqgi nationality upon loss of British citizenship, but the Court held that
nationality is not an exercise of prediction and that the applicant’s nationa-
lity status was not sufficiently proven. Moreover, the Court placed a limit
on a state’s discretion related to deprivation measures, prohibiting their
imposition if their result might be leaving a person without the protection
of any state. With 16 votes to one, the Court found that Al-Jedda’s rights
under the Convention had been violated, setting the obligation for states
to demonstrate with certainty the existence of another nationality before
proceeding with deprivation as the standard.*

In Ghoumid and Others v. France® the ECtHR, contrary to the previo-
us one, upheld the decision to deprive five dual nationals of their French ci-
tizenship made by French authorities due to their convictions for offences
related to terrorism. The fact that all applicants possessed dual nationality
was decisive in not rendering them stateless, and it will later be confirmed
that the existence of a second nationality can be a factor reducing risks
related to human rights breaches. Besides that, the decision on deprivation
was taken several years after convictions, in accordance with the law and
individual assessment. Therefore, the ECtHR did not find a violation of
Article 8 of the European Convention of Human Rights because of the
legitimate aim, the existence of a second nationality, the proportionality
test was passed and respected procedural guarantees.

A more restrictive approach was adopted in the case of Usmanov v.
Russia.*® The applicant lost his nationality based on an alleged incomplete
information in his naturalization application years earlier. Removal orders
that accompanied the entire process had affected his family life, which the
Court found relevant in violating Article 8 of the ECHR, together with
the arbitrariness of the decision. Procedural omissions, according to the
Court, minor ones, were decisive for the state authorities rather than a po-
tential security threat, while personal and family ties in Russia were not
considered. This decision clearly shows that the state has a responsibility
to demonstrate that deprivation is reasonable, necessary, and proportiona-
te, despite the existence of procedural defects, so that, before taking mea-
sures, individualized assessment must be done.

*  Human Rights Law Centre, Human rights obligations can travel: The extraterrito-
riality of human rights and the Iraq War, retrieved from: https://www.hrlc.org.au/

case-summaries/human-rights-obligations-can-travel-the-extraterritoriality-of-hu-
man-rights-and-the-iraq-war/ assessed: 30.11.2025.

7 'The European Court of Human Rights, Ghoumid and Others v. France, Application
nos. 52273/16, 52285/16, 52290/16, 52294/16 and 52302/16

2 The European Court of Human Rights, Usmanov v. Russia, Application no. 43936/18
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In the Johansen v. Denmark® Danish authorities decided to depri-
ve a dual citizen of his Danish citizenship, holding Tunisian citizenship
as well, and to deport him to Tunisia due to the conviction for receiving
training with ISIS when he was 15 years old. Danish courts deemed that
deprivation of nationality is not disproportionate due to the existence of
both nationalities and ties with both countries. At the end of his five-year
sentence, Danish nationality was supposed to be revoked, and the appli-
cant would be expelled to Tunisia. ECtHR did not find a violation of Ar-
ticle 8 ECHR since Danish authorities did not act arbitrarily, the applicant
had opportunities for appeal which he did not use, and moreover, terrorist
violence, as the Court underlined, was considered a grave threat to human
rights,*® and due to dual nationality, the measures taken did not lead to
statelessness.

Here we will present an overview of the two most relevant cases before
the Court of Justice of the European Union, starting with the Rottmann
case® which is considered a turning point in EU law. Namely, Mr Rottman,
an Austrian national by birth who applied for German citizenship, had his
naturalization withdrawn by Freistaat Bayern due to not disclosing during
the application process that he was a subject of judicial investigation in
Austria and obtaining German nationality by deception. The CJEU held
that even though nationality is a competence of Member States, in cases
affecting the status of EU citizenship, loss of nationality falls within the
scope of EU law. Moreover, the CJEU held that deprivation of nationality
must comply with the principle of proportionality and Member States are
obliged to conduct a detailed assessment of potential individual consequ-
ences, including a person’s ties to the Member State, and the gravity of the
conduct considered as an issue, in order to avoid statelessness. Rottman
finally introduced the EU citizenship as a ground for supranational review
over national, emphasizing imperative responsibility of Member States
“that the decision to withdraw (the nationality) (added by the author) ob-
serves the principle of proportionality“.*

Tjebbes and Others® once again highlighted the importance of indivi-
dual assessment and proportionality in the cases of automatic loss of na-
tionality. According to Dutch law, dual nationals residing outside the EU
for more than ten years might lose Dutch nationality automatically, which

»  European Court of Human Rights, Johansen v. Denmark, Application no. 27801/19
% Ibid. para. 50

31 Case C-135/08, Janko Rottman v Freistaat Bayern, Judgment of the Court (Grand
Chamber) of 2 March 2010, ECLI:EU:C:2010:104

2 Ibid. para. 65

3 C221/17 M.G. Tjebbes a i. proti Minister van Buitenlandse Zaken, Judgment of the
Court (Grand Chamber) of 12 March 2019, ECLI:EU:C:2019:189
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was the case of the applicants. The CJEU held that such a regulation is not
incompatible with EU law, but Member States’ authorities must conduct
the individual assessment and consider the final impact that the measure
taken could have on personal life and the lives of the members of the fa-
mily.**

Conclusion

These cases clearly demonstrate convergence between the ECtHR and
the CJEU towards higher standards of human rights protection related to
nationality deprivation. In Al-Jedda deprivation, which final consequence
is statelessness is prohibited. Cases Rottmann and Tjebbes are reflecting
similar concerns and require a diligent assessment of individual cases to
avoid risks of leaving a person without nationality. The same is with the
Ghoumid and Usmanov cases, in which case-specific evaluation is one of
the priorities, while trying to reject automatic and only formalistic depri-
vation grounds and insisting upon procedural fairness and avoiding arbit-
rariness.

National security and terrorism related reasons are legitimate bases for
the revocation of nationality, but they do not grant states unlimited discre-
tion. No matter how serious the allegations are, fairness and the principle
of proportionality must be upheld.

Dual nationality could be perceived as a mitigation factor, as it was in
the Ghoumid case, when that fact made deprivation of nationality more
acceptable. Nevertheless, it does not exempt state authorities from conduc-
ting detailed assessments of each case’s circumstances.

Although nationality-related issues are the competence of Member
States, the CJEU holdings in cases Rottmann and Tjebbes demonstrated
growing supranational oversight and how EU law can constrain national
decisions on it, obliging Member States to comply with proportionality
and allow consideration of the individual specificities. ECtHR’s jurispru-
dence also addressed the revocation of nationality and pointed out the im-
portance of a severe review of potential human rights breaches, enforcing
the rights-based approach to citizenship.

It can be said that even though states still retain sovereignty, it is no
longer absolute. States do have the authority to regulate nationality-rela-
ted issues, but the withdrawal of nationality is not exclusively a domestic
matter, particularly when it includes justifications referring to threats to
national security or terrorism. Substantive and procedural boundaries es-
tablished by international courts are designed to prevent arbitrariness and
uphold the legal identity and its integrity.

3 Ibid. para. 50
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In situations leading to statelessness, the strictest limitations are ari-
sing. In such cases, the Court treats deprivation of nationality as incompa-
tible with fundamental human rights and the foundations of international
human rights law, emphasizing that deprivation measures must be an ex-
ception, not the rule, reasonably applied with respect to the proportionali-
ty principle, and an individual’s private and family life.

The comparative overview reveals that national and international co-
urts have consistently held that nationality and citizenship cannot be used
as a tool of exclusion or banishment. Therefore, revocation of nationality
on security grounds can only be considered compatible with human rights
law if the principles of legal certainty, necessity, and proportionality rema-
in guiding criteria in decisions affecting people’s lives.

Finally, as the practice of security-based deprivation continues to evol-
ve, adherence to these principles will remain essential in ensuring that me-
asures grounded in security reasons do not endanger the basic guarantees
protecting individuals and preserving the integrity of citizenship itself.
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CITIZENSHIP IN THE RECENT JURISPRUDENCE OF
THE POLISH SUPREME ADMINISTRATIVE COURT
(NSA)

mgr Malwina A. Tkacz'

Abstract

The paper examines the recent jurisprudence of the Supreme Adminis-
trative Court of Poland (NSA) on the acquisition of citizenship, with parti-
cular attention to the Court’s public-law interpretation of parenthood. The
NSA treats citizenship as a status derived exclusively from statutory provi-
sions, increasingly detached from constitutional and family-law definitions
of parentage. Drawing on key judgments from 2018 and 2022, the analysis
identifies the emerging conflict between public-law and private-law norms,
especially in cases involving surrogacy and same-sex parenthood recogni-
zed abroad. The paper concludes by evaluating whether this approach aligns
with constitutional standards, the principle of legality, and prevailing Euro-
pean human-rights requirements.

Keywords

citizenship, case law, Polish Supreme Administrative Court, Poland,
administrative law

Introduction

The European Convention on Nationality clearly establishes that every
person has the right to a nationality and that states should refrain from
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actions that may result in statelessness>. However, nationality is not syno-
nymous with citizenship. While the acquisition and loss of citizenship fall
within the competence of domestic law, international standards emphasize
that the arbitrary deprivation of nationality (and as a consequence citizen-
ship) violates fundamental human rights®. Nevertheless, some states per-
mit the withdrawal of citizenship even if it renders an individual stateless.
This raises critical questions: is citizenship an inalienable right, or merely
a privilege whose scope and security depend on the discretion of the sta-
te? Furthermore, how should citizenship be understood in the interplay
between individual rights and state authority?

These questions gain particular significance in the context of the Po-
lish legal system, where citizenship serves as the most important bond
between the individual and the state, determining a wide range of public-
-law rights and obligations*.

Acquisition of citizenship by birth is governed by clear statutory pro-
visions: currently Article 14(1) of the Act on Polish Citizenship of 2 April
2009, and, for earlier cases, Article 6(1) of the Act of 15 February 1962 -
but recent jurisprudence of the Supreme Administrative Court (Naczelny
Sqd Administracyjny, NSA) of Poland demonstrates that interpretation of
these provisions continues to evolve. Despite their similar wording, both
regulations rely on the concept of “parent” or “parents,” which has become
the focal point of judicial analysis, especially in cases involving complex
family structures®.

In recent years, the NSA has played an increasingly active role in cla-
rifying how statutory provisions on citizenship should be applied. Depen-
ding on the child’s date of birth, the Court applies either the 1962 Act or
the 2009 Act; yet its interpretive approach generally remains consistent:
the acquisition of citizenship is primarily a matter of public law. The Court
has repeatedly emphasized that norms of family and private law - inclu-
ding those concerning the confirmation of biological parentage — do not
directly determine whether a child acquires Polish citizenship by birth®.

2 See: Forlati, S. (2013). Nationality as a human right. In The Changing Role of Nationa-

lity in International Law. Routledge. pp. 18-36.

See: Spiro, P. J. (2011). A new international law of citizenship. American Journal of

International Law, 105(4), pp. 694-746.

*  Ura, P. (2014). Obywatelstwo w $wietle prawa administracyjnego. Zeszyty Naukowe
Uniwersytetu Rzeszowskiego-Seria Prawnicza, (15), p. 181.

> See: Wyrembalk, J. (2022). Obywatelstwo polskie rodzica jako przestanka nabycia oby-
watelstwa polskiego przez urodzenie (w aspekcie najnowszego orzecznictwa NSA).
Kwartalnik Prawa Miedzynarodowego, 2(11), pp. 181-201.

¢ Forarecent example, see NSA judgment II OSK 3362/17 (10 September 2020), in which
the Court confirmed Polish citizenship for a child born abroad to a Polish father and
an unknown surrogate mother.
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Public-law concepts, the Court insists, should not be interpreted solely
through the framework of private-law institutions.

This interpretive stance was articulated most clearly in a set of
landmark judgments issued on 30 October 2018 and was reaffirmed in
subsequent rulings, including the NSA judgment of 16 February 2022. To-
gether, these decisions generally form a coherent jurisprudential line.

The paper examines the examples from the case law to determine how
the NSA understands the concept of citizenship. The analysis focuses on
the substantive legal issues arising from the Court’s reasoning, without ad-
dressing broader procedural, evidentiary, or legal-philosophical questions.
Its central objective is to assess whether the Court’s strictly public-law ap-
proach aligns with the structure and purpose of Polish citizenship legisla-
tion and, more broadly, what it reveals about the nature of citizenship as
a right or a privilege within the Polish legal system’.

1. What Is Citizenship?

From the perspective of this paper, it is crucial to explain what citizen-
ship is. Legally?®, citizenship denotes a specific bond between an individual
and the state, acquired either by birth or through naturalization, regard-
less of whether it occurs via declaration, choice, marriage, or other proced-
ures permitted under domestic law’. This bond establishes a framework
of rights and obligations: the individual acquires certain entitlements and
duties toward the state, while the state, in turn, undertakes corresponding
responsibilities and obligations toward the individual®.

It is worth noting that citizenship is often mistakenly equated with
nationality. Although the two concepts share certain similarities, they are
not identical. Nationality has a broader scope: it refers to membership in
a particular nation and does not depend on the possession of legal citizen-

7 Hut, P.,, & Warszawski, U. (2020). Wspolczesne problemy obywatelstwa. Social Policy
Issues, 27, p. 183.

8 There is no doubt that citizenship can be also understood as a social construct, closely
tied to a community’s shared sense of identity and belonging. In some societies, it is
the active exercise of political rights associated with citizenship that serves as a key
element integrating members of the civic community. This aspect of citizenship is par-
ticularly prominent in Anglo-Saxon contexts, most notably within American society.

® Art. 2(1)(d) of Regulation (EC) No 862/2007 of the European Parliament and of the
Council of 11 July 2007 on Community statistics on migration and international pro-
tection, and repealing Council Regulation (EEC) No 311/76 on the compilation of
statistics on foreign workers (OJ L 199/23, 31.7.2007).

1 Compare: Gilbert, M. (2006). A theory of political obligation: Membership, com-
mitment, and the bonds of society. OUP Oxford.
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ship". Instead, it is shaped by cultural, historical, linguistic, or emotional
ties, reflecting a sense of belonging that extends beyond formal legal sta-
tus'. In short — while citizenship primarily defines legal and political re-
lations between the individual and the state, nationality expresses identity
and affiliation on a social and cultural level®.

The institution of citizenship has a long history dating back to antiqu-
ity. It first developed in the context of the Greek polis, where it functioned
as an exclusive status reserved for a relatively small portion of the popula-
tion'. In its earliest form, citizenship was limited to free men born within
the polis, thereby excluding women, slaves, and resident foreigners from
political participation'.

Over time, distinctions between citizens and other inhabitants of the
polis began to diminish. In later periods, citizenship was even extended
to certain categories of foreigners, which gradually reduced its exclusivity
and transformed it into a more common status. Thus, from a rare, privile-
ged position citizenship shifted into a legal and social institution covering
broader segments of society™.

The determination of issues related to citizenship — how it is acqui-
red and, potentially, lost - falls primarily within the exclusive competence
of individual states. However, this principle is not absolute. The right to
possess citizenship is recognized as a fundamental human right". It me-
ans that every individual has the right to citizenship, and no one may be
arbitrarily deprived of it or denied the right to change it, which naturally
limits the discretionary powers of states in this area'®. Furthermore, due
to the international dimension of citizenship, it is necessary to harmonize
key aspects of that matter through multilateral international agreements'.

Spiro, P.J. (2011). A new international law of citizenship. American Journal of Interna-
tional Law, 105(4), pp. 694-695.

2 Ibidem.

Kornacka-Skwara, E. (2011). Tozsamo$¢ narodowa w $wietle przemian kulturowych.
Pedagogika. Studia i Rozprawy, (20), pp. 116-117.

* Roughly 10-15% of the total population.

Fisher, N. (2006). Citizens, foreigners and slaves in Greek society. A companion to the
classical Greek world, p. 327.

Ura, P. (2014). Obywatelstwo w $wietle prawa administracyjnego. Zeszyty Naukowe
Uniwersytetu Rzeszowskiego-Seria Prawnicza, (15), p. 182.

Polatyniska, J. (2009). Prawo do obywatelstwa jako prawo czlowieka. Acta Universita-
tis Lodziensis. Folia Iuridica, (69), p. 74-75.

8 Ibidem.

19 Such as the Convention on the Nationality of Married Women, the Convention on the
Reduction of Statelessness, and the European Convention on Nationality.
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These instruments aim to minimize or eliminate situations in which loss
of citizenship leaves an individual stateless.

2. Tus Sanguinis and Ius Solis

Domestic legislation determines who is entitled to citizenship, the me-
chanisms through which it is acquired, the circumstances under which it
may be lost, and the rights and obligations that follow from this status®.
States adopt a variety of approaches, in particular with respect to the mo-
des of acquisition. One of the fundamental pathways through which citi-
zenship is obtained is by birth - referred to as original acquisition (ex lege),
which operates automatically by force of law. Within this framework, two
principal doctrines have developed?'.

The first is the principle of descent (ius sanguinis)’, under which
a child acquires the citizenship of one or both parents. This principle is
widely applied across many countries in Europe, Asia, Africa, and Oce-
ania. Polish law similarly follows this model, as reflected in Article 34 of
the Constitution of the Republic of Poland and Article 14(1) of the Act on
Polish Citizenship®. In most jurisdictions, the citizenship of one parent is
sufficient for a child to acquire citizenship; however, in certain states, such
as Bhutan, both parents must be citizens for the child to acquire citizen-
ship*.

The second principle is that of birthright citizenship (ius soli)*, whe-
reby a child automatically acquires the citizenship of the country in which
they are born. This approach is widely adopted across the Americas and
underpins the citizenship laws of states such as Argentina, Brazil, Chile,
Canada, Colombia, Mexico, Peru, Tanzania, Uruguay, and Venezuela.

The United States also follows this principle, although recent measures
notably the 2025 executive order issued by President Donald Trump
attempted to restrict automatic citizenship for children born to undo-

2 Compare: Vink, M. P., & De Groot, G. R. (2013). Citizenship attribution in Western
Europe: International framework and domestic trends. In Migration and Citizenship
Attribution (pp. 1-22). Routledge.

Compare: Mendieta, E. (2025). Jus Sanguinis vs. Jus Soli: On the Grounds of Justice.
In The Latinx Philosophy Reader (pp. 460-477). Routledge.

22 See: Mignot, J.-F. (2019). By soil and blood: Citizenship laws in the world. La Vie des
Idées.

#  Constitution of the Republic of Poland of 2 April 1997, Art. 34; Act of 2 April 2009 on
Polish Citizenship (Dz. U. 2025 r. poz. 1611), Art. 14(1).

2 See Citizenship Act of Bhutan 1985, Sections 2 and 4.
»  Mignot, J. F. (2019). By soil and blood: Citizenship laws in the world. La vie des idées.

21
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cumented immigrants®. Legal scholars, nevertheless, argue that such re-
forms would likely encounter substantial judicial challenges, as any modi-
fication of birthright citizenship would necessitate either a constitutional
amendment or a binding decision from the U.S. Supreme Court”.

3. Polish Citizenship Law: Statutory Provisions

Poland primarily adheres to the ius sanguinis principle. Nevertheless,
in exceptional cases, the ius soli principle is applied as a subsidiary rule—
specifically, when a child is born on Polish territory to unknown parents,
parents without citizenship, or parents whose nationality cannot be de-
termined. Many states combine both principles to reduce the risk of sta-
telessness, balancing the legal certainty of descent-based citizenship with
safeguards for children born under exceptional circumstances?.

In addition to acquisition by birth, citizenship can also be obtained
through several secondary mechanisms. Naturalization allows foreigners
to acquire citizenship after fulfilling statutory requirements, such as a pe-
riod of residence, knowledge of the national language, and understanding
of the country’s culture and history®. Reintegration permits the restora-
tion of citizenship previously lost due to circumstances like marriage to
a foreign national, although this option is not recognized in Poland™®. Re-
patriation enables individuals who find themselves outside their country
of origin to regain citizenship upon returning®. Additionally, citizenship
may be granted at the discretion of state authorities; in Poland, this power
is reserved exclusively for the President®.

% U.S. President Donald Trump signed Executive Order 14160 on 20 January 2025, ai-
ming to end automatic birthright citizenship in the United States for children born to
parents without lawful permanent resident status.

7 See: Plankey-Videla, N., & Campbell, M. E. (2025). Becoming a Citizen in the Age of
Trump: Citizenship as Social Rights for Latines in Texas. Social Sciences, 14(7).

2 For example when a child is born aboard an aircraft or a ship. In such cases, the child’s

citizenship is determined by the law of the country in which the vessel is registered, as
well as by the nationality of the parents.

»  See: Yang, P. Q. (1994). Explaining immigrant naturalization. International migration

review, 28(3), pp. 449-477.

% According to Article 5 of the Act on Polish Citizenship, “the marriage of a Polish ci-
tizen to a non-Polish citizen does not result in any change in the citizenship of either
spouse.” This provision clarifies that marital status alone has no effect on the legal
nationality of the parties involved, ensuring that citizenship is determined indepen-
dently of marriage.

3 See: Chiang, F. F,, van Esch, E., Birtch, T. A., & Shaffer, M. A. (2018). Repatriation:
what do we know and where do we go from here. The International Journal of Human
Resource Management, 29(1), pp. 188-226.

32 See: Kozlowski, K. (2019). Uprawnienie Prezydenta RP do wyrazania zgody na zrzec-
zenie si¢ obywatelstwa polskiego. Przeglgd Prawa Publicznego, (4), pp. 89-104.
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4. Jurisprudence of the Supreme Administrative Court (NSA)

The jurisprudence of the Supreme Administrative Court (NSA) has
extensively addressed the issue of acquiring Polish citizenship. It demon-
strates a consistent public-law orientation, in which the primary focus is on
the formal relationship between the state and the individual, rather than
on private-law considerations related to family relationships, parentage, or
the method of birth®. It is especially evident in the Court’s judgments of
30 October 2018 (II OSK 1868/16 and II OSK 1871/16)** and 16 February
2022 (IT OSK 128/19)*. Collectively, the recent judgments of the NSA re-
flect the Court’s interpretation that the acquisition of citizenship in Poland
is fundamentally a matter of public law, governed primarily by statutory
provisions, rather than by private or family law norms or by foreign legal
concepts’®.

4.1.  Public-Law Character of Citizenship

In the 2018 judgments, the NSA stressed that citizenship constitutes
a public-law relationship between the state and the individual®”. The Co-
urt held that this relationship creates the legal status of the individual as
a citizen, and as such, is exclusively governed by public-law rules. In this
context, family law norms that establish biological parentage or define pa-
rent-child relationships under the Family and Guardianship Code are con-
sidered irrelevant to the determination of citizenship®.

Similarly, the public order clause, as expressed in Art. 7 of the Act of
4 February 2011, on Private International Law, which prohibits the appli-
cation of foreign law that would contravene fundamental principles of the
Polish legal order, was deemed inapplicable where one parent is Polish and
the other is unknown or unrecognized under domestic law*. According

3 See: Michatkiewicz-Kadziela, E. (2021). Problem rozbiezno$ci orzeczniczych Sadu
Najwyzszego i Naczelnego Sadu Administracyjnego w zakresie transkrypcji zagra-
nicznych aktéw urodzenia dzieci par jednoplciowych na tle Konstytucji Rzeczypo-
spolitej Polskiej z 2 kwietnia 1997 r. Przeglgd Prawa Konstytucyjnego, (2 (60), pp. 203-
221.

3 Supreme Administrative Court (NSA), judgments of 30 October 2018, II OSK 1868/16
and IT OSK 1871/16.

»  Supreme Administrative Court (NSA), judgment of 16 February 2022, IT OSK 128/19.

*  Wyrembak, J. (2022). Obywatelstwo polskie rodzica jako przeslanka nabycia oby-
watelstwa polskiego przez urodzenie (w aspekcie najnowszego orzecznictwa NSA).
Kwartalnik Prawa Miedzynarodowego, 2(I1), p. 202.

7 Ibidem. pp. 207-208.
% Ibidem. p. 209.
¥ Ibidem. p. 214.
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to the NSA, no conflict of legal systems arises in such cases, and therefore,
foreign law cannot justify a refusal to recognize citizenship®.

The Court also addressed the issue of surrogate motherhood contracts,
noting that while such contracts are invalid under Polish law due to their
conflict with principles of social coexistence and the prohibition on trea-
ting a person as an object, this does not affect the acquisition of citizenship.
Even if a child is born through surrogacy abroad, the Polish citizenship of
one parent suffices for the child to acquire Polish citizenship®'.

The judgment of 16 February 2022, reinforced the Court’s public-law
approach®. The NSA emphasized that Polish citizenship is acquired by
“operation of law,” based on the principle of ius sanguinis: a minor automa-
tically acquires Polish citizenship if at least one parent is a Polish citizen,
regardless of the other parent’s nationality, the method of conception, or
whether the child was born to a surrogate or same-sex parents. The Court
made clear that the legal recognition of same-sex parenthood or foreign
surrogate arrangements does not alter domestic legal requirements*’. Ac-
cording to it, the public order clause cannot be invoked to deny citizenship
when the statutory conditions are fulfilled and no conflict exists between
foreign law and fundamental Polish legal principles*:.

4.2. Public-Law vs. Private-Law Considerations

Despite the apparent clarity of the NSA’s public-law reasoning, the ci-
ted jurisprudence, according to some legal theorists and practitioners -
such as the conservative judge Jarostaw Wyrembak* — may generate signi-
ficant tension with the constitutional and statutory framework governing
family law in Poland*.

Regardless of the controversies surrounding this view and the judge’s
known ideological stance, the concern is difficult to dismiss entirely. Ar-
ticle 18 of the Polish Constitution guarantees protection to marriage - de-
fined as a union of a woman and a man. Many interpret this provision as
endorsing a mother—father model of the family *. Similarly, the Family
and Guardianship Code regulates parent-child relationships, explicitly

4 Ibidem. p. 215.

4 Ibidem. p. 216.

42 Supreme Administrative Court (NSA), judgment of 16 February 2022, IT OSK 128/19.
# Ibidem.

# Ibidem.

4 Often referred to as a “double” judge in the context of controversial appointments to
the Constitutional Tribunal.

4 Supreme Administrative Court (NSA), judgment of 16 February 2022, II OSK 128/19.

¥ See: Nazar, M. (1997). Niektére zagadnienia malzefistwa i rodziny w $wietle unor-
mowan Konstytucji RP z dnia 2 kwietnia 1997 r. In Rejent, 7, pp. 100-125.
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specifying the roles of mother and father and, according to some theorists,
excluding same-sex couples from parental recognition (or, according to an
alternative view, providing them only with limited protection)*. By trea-
ting “parents” as a potentially broader category influenced by foreign law,
the NSA arguably broadens these domestic legal definitions.

Conversely, European law, particularly the jurisprudence of the Eu-
ropean Court of Human Rights, emphasizes the protection of family life
under Article 8 of the European Convention on Human Rights and incre-
asingly recognizes diverse family structures, including same-sex couples
and children born through assisted reproductive technologies®. The
tension between domestic definitions and evolving European standards
highlights the challenges faced by national courts in reconciling constitu-
tional family law provisions with broader human-rights obligations under
European law.

Against this backdrop, and setting aside the broader debate regarding
the primacy of the Constitution over European law, the Court’s repeated
assertions that a child’s legal status including the right to acquire citizen-
ship is independent of being born through surrogacy or the recognition
of same-sex parents under foreign law effectively decouple public-law ru-
les on citizenship from the private-law determination of parentage. At the
same time, this reasoning invites careful reflection on the Court’s align-
ment with the principle of legality enshrined in Articles 2 and 7 of the Po-
lish Constitution, which require all public authorities to act strictly within
the limits of the law*°.

4.3.  The Role of Foreign Law and the Public Order Clause

An especially contentious aspect of NSA jurisprudence concerns the
treatment of foreign law. In the 2018 and 2022 judgments, the Court dis-
missed the relevance of foreign laws that recognized same-sex parenthood
or surrogate motherhood, arguing that these foreign concepts do not crea-
te obligations under Polish law, nonetheless, the Court simultaneously tre-
ated parental recognition abroad as evidence in determining citizenship,
without clarifying the normative basis for this approach under Polish law.
The rejection of the public order clause in these cases, despite the presence

8 See: Kosek, M. (2014). Ochrona rodziny w przepisach Kodeksu rodzinnego i opieku-
nczego dotyczacych zawarcia malzenstwa. Acta Iuris Stetinensis, (06 (2)), pp. 573-584.

¥ See: Dundic, P. M. (2023). European Court of Human Rights, Article 8 of the Europe-
an Convention on Human Rights and Recognition of Same-Sex Marriages Concluded
Abroad. Zbornik Radova, 57, pp. 1093-1119.

%0 See: Brzezinski, M. F., & Garlicki, L. (1995). Polish constitutional law. In Legal Reform
in Post-Communist Europe. Brill Nijhoff. pp. 21-50.
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of foreign legal concepts incompatible with Polish law, suggests a proble-
matic selective application of public-law principles.

Moreover, the NSA invoked the concept of the child’s inherent and
inalienable dignity as a basis for acquiring citizenship, independent of pa-
rental status®. Although the intentions behind this recognition are lau-
dable, and the constitutional acknowledgment of human dignity is foun-
dational, Polish statutory law conditions citizenship on the parent’s natio-
nality. Thus, deriving a legal right to citizenship from dignity rather than
statutory parentage circumvents the clear provisions of both the Constitu-
tion and citizenship law, introducing interpretive uncertainty.

4.4. Implications of the NSA’s Approach

The recent NSA jurisprudence has significant implications not only for
the interpretation of legal citizenship but also for the relationship between
public and private law in the Polish context. On one hand, it reinforces
the automatic and formalistic nature of citizenship acquisition by empha-
sizing the primacy of the public-law relationship between the state and
the individual. On the other hand, it generates tension with the family
law framework, potentially allowing foreign legal concepts to influence
domestic recognition of parentage without reconciling them with consti-
tutional and statutory definitions. Moreover, the Court’s approach raises
broader questions about the coherence of the legal system, the limits of ju-
dicial discretion, and the role of public-law reasoning in areas traditionally
governed by private law™.

Furthermore, the NSA’s rulings demonstrate a potential conceptual
ambiguity in the use of terms such as “parent,” “father,” and “mother.”
While these terms are central to both family law and citizenship law, the
Court treats them as categories of public law, yet does not provide a clear
normative basis for their meaning independent of private law. This ambi-
guity may undermine the predictability and uniformity of administrative
decisions regarding citizenship, notably in cases involving surrogacy or
same-sex parentage abroad.

Conclusion

The jurisprudence of the Supreme Administrative Court of Poland
(NSA) reveals a strong emphasis on a public-law approach to the acquisi-
tion of Polish citizenship, treating it primarily as a legal status conferred by
operation of law, rather than as a concept intertwined with the private-law
definitions of parentage established in the Constitution and the Family

' Supreme Administrative Court (NSA), judgment of 16 February 2022, II OSK 128/19.

2 See: Weinrib, E. J. (2011). Private law and public right. University of Toronto Law Jour-
nal, 61(2), pp. 191-211.
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and Guardianship Code. While the NSA consistently frames citizenship as
a matter of formal legal relations between the state and the individual, this
approach results in the marginalization of domestic norms. The question
remains whether these norms align with European standards; nonethe-
less, the subordination of private-law principles to an ostensibly neutral
public-law framework means that the Court effectively - and, arguably, in-
tentionally — disregards the legal order clause, which safeguards the cohe-
rence and fundamental values of the Polish legal system against the direct
transposition of foreign legal concepts.

The analyzed judgments of 2018 and 2022 illustrate the practical con-
sequences of this reasoning. In these cases, the NSA relied on foreign law
and the concept of dignity to interpret terms such as parenthood and pa-
ternity, thereby disregarding the clear statutory and constitutional requi-
rements for establishing a child’s parentage under Polish law. According
to some theorists, this approach not only undermines the authority of do-
mestic legislation but also risks destabilizing the consistency of jurispru-
dence by creating exceptions that conflict with established legal norms.

Moreover, the NSA’s selective reliance on foreign law in matters of
citizenship raises deeper questions about the limits of judicial discretion
in interpreting public-law institutions. While citizenship is inherently
a public-law concept, it is closely linked to the recognition of parentage,
a private-law institution governed by detailed statutory rules. By abstrac-
ting citizenship from its familial context and disregarding the necessity of
identifying the child’s mother and father as defined by Polish law, the NSA
creates a conceptual friction that introduces legal uncertainty for both in-
dividuals and administrative authorities.

Ultimately, the jurisprudence analyzed here underscores the neces-
sity of maintaining a careful balance between public-law formalism and
the substantive principles of private law. Departures from this balance -
whether through an excessive reliance on foreign legal constructs or the
marginalization of established domestic norms of parentage — risk under-
mining the coherence, predictability, and legitimacy of Polish administra-
tive law.

Crucially, the analysis also demonstrates that states bear a positive
obligation to ensure an adequate legal framework enabling all individu-
als, including those in non-traditional family structures such as same-sex
unions, to exercise their legal rights effectively. In practical terms, this may
require legislative intervention to recognize foreign family arrangements,
thereby aligning domestic law with both constitutional principles and
evolving European human-rights standards. The NSA’s approach in the
examined judgments therefore serves as a cautionary illustration of the
imperative that judicial reasoning remain firmly grounded in the Consti-
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tution, statutory provisions, and the foundational principles of the domes-
tic legal order, ensuring that the conferral of citizenship accords with both
the letter and the spirit of the law.
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OBCIANSTVO UNIE A HRANICE NARODNE)
IDENTITY

EUROPEAN UNION CITIZENSHIP AND THE LIMITS
OF NATIONAL IDENTITY

prof. JUDr. Martina Janosikova, Ph.D.!

Abstrakt

Clanok sa zaobera vztahom medzi instititom ob¢ianstva Eurépskej
unie a klauzulou narodnej identity ¢lenskych statov, ktoré boli do prava
Unie zavedené Maastrichtskou zmluvou ako reakcia na prehlbovanie eu-
ropskej integracie. Poukazuje na ich vzajomné napitie - medzi snahou
o vytvaranie spolo¢nej eurdpskej identity a ochranou zakladnych struktur,
suverenity a rovnosti ¢lenskych statov. Pozornost sa venuje vyvoju klauzu-
ly ndrodnej identity v primdrnom prave Unie, najma jej si¢asnému zneniu
po Lisabonskej zmluve, a otazke, do akej miery plni funkciu limitu vyko-
nu pravomoci Unie. TaZisko ¢ldnku spoéiva v analyze judikatiry Sudneho
dvora Eurépskej unie tykajucej sa uplatinovania klauzuly narodnej identity
v kontexte ob¢&ianstva Unie, so zameranim na rozsudky vo veciach Komi-
sia/Ceska republika (C-808/21) a Wojewoda Mazowiecki (C-713/23).

KIucové slova
obc¢ianstvo Eurdpskej unie, narodna identita, Lisabonska zmluva,

Maastrichtskd zmluva, Sidny dvor Eurdpskej tnie, suverenita ¢lenskych
$tatov, judikatura, eurépska integracia

Abstract

The article examines the relationship between European Union citizen-
ship and the national identity clause of the Member States, both of which
were introduced into EU law by the Maastricht Treaty in response to the
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deepening of European integration. It highlights the inherent tension betwe-
en the development of a shared European identity and the protection of the
fundamental structures, sovereignty, and equality of the Member States. The
article traces the evolution of the national identity clause in EU primary law,
with particular attention to its current formulation following the Lisbon
Treaty, and questions the extent to which it effectively functions as a limit on
the exercise of EU competences. The core of the analysis focuses on the case
law of the Court of Justice of the European Union concerning the invocation
of the national identity clause in the context of EU citizenship, with specific
emphasis on the judgments in Commission v Czech Republic (C-808/21) and
Wojewoda Mazowiecki (C-713/23).

Keywords

European Union citizenship, national identity, Lisbon Treaty,
Maastricht Treaty, Court of Justice of the European Union, Member State
sovereignty, case law, European integration

Uvod

Institut ob¢ianstva Unie a klauzula narodnej identity ¢lenskych $tatov
sa objavili v prave Unie v rovnakom ¢ase. Su vysledkom Zmluvy o Eurép-
skej Unii (dalej len Maastrichtské zmluva alebo ZEU) podpisanej 7. febru-
ara 1992.2 Touto zmluvou sa rozdirovala eurdpska integracia do novych
oblasti prekracujucich rdmec hospodarskej spoluprace clenskych Statov.
Uz existujuca hospoddrska spolupraca so svojim supranacionalnym cha-
rakterom sa stala prvym pilierom novo vzniknutej Eurépskej inie a k nej
sa pridruzili dalsie oblasti spoluprace a to spolupraca v oblasti spolo¢nej
zahranicnej a bezpecnostnej politiky tvoriacej druhy pilier a spolupraca
v oblasti justicie a vnutra tvoriaca treti pilier. Roz$irovanie oblasti spolu-
prace ¢lenskych $tatov a tiez si¢asné zavedenie institutu ob¢ianstva Unie
sprevadzali obavy clenskych Statov zo straty svojej identity v dosledku vy-
tvarania eurdpskej identity. Preto ako protivaha bolo do zmluvy zaradené
aj ustanovenie o ochrane ndrodnej identity ¢lenskych $tatov.

Institut ob¢ianstva Unie a klauzula identity st vlastne dvomi stranami
tej istej mince. Na jednej strane snaha o rozdirovanie spoluprace, ktorej
dosledkom je aj vytvaranie spolo¢nej eurdpskej identity, a na druhej strane
obava zo straty vlastnej identity, ktorej prejavom je zavedenie klauzuly na-
rodnej identity ako limitu pre vykon pradvomoci Unie do textu primarneho
prava.

> U.v.ESC 191229, jula 1992.
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Podoba klauzuly identity sa v ¢ase menila. Aktudlne znenie, ktoré je
vysledkom Lisabonskej zmluvy,> bolo v ¢ase svojho zavedenia vnimané
ako hradba proti vytvdraniu ,,Spojenych $tatov Eurépy“ chraniaca rov-
nost, suverenitu a zakladné Struktury a funkcie ¢lenskych $tatov.* Je otaz-
ne, ¢i tento zaver v plnej miere obstoji vo svetle judikatury Stidneho dvora
vytvorenej pocas Sestnastich rokov, ktoré od Lisabonskej zmluvy uplynuli.

Tento ¢lanok pontika popis postupného zavadzania klauzuly narodnej
identity do textu primdrneho prava a naslednud analyzu pristupu Stidneho
dvora k argumenticii ¢lenskych $tatov opierajicu sa o klauzulu narodnej
identity v suvislosti s ob¢ianstvom Unie. Analyza sa zameriava na dve roz-
hodnutia Sidneho dvora v tejto oblasti z poslednej doby. Prvym je rozsu-
dok Stidneho dvora z 19. novembra 2024 vo veci C-808/21, Komisia/Ceské
republika® a druhym je rozsudok Sudneho dvora vo veci C-713/23, Wo-
jewoda Mazowiecki.®

1. Narodna identita v prave Europskej unie

Ako som uz uviedla, roz$irovanie oblasti spoluprace medzi ¢lensky-
mi §tatmi prostrednictvom Eurdpskej tnie sprevadzala obava ¢lenskych
§tatov o stratu svojej identity. Dosledkom tejto obavy bola snaha zaclenit
do textu primdrneho prava mantinely pre vykon pravomoci Unie. Tuto
funkciu mala plnit klauzula ndrodnej identity, ktora sa spolu so zasadou
subsidiarity” prvykrit objavila v texte primérneho prava Unie v ¢ldnku F
ods. 1 Maastrichtskej zmluvy. Uvedené ustanovenie znelo:

Unia re$pektuje narodnu identitu svojich ¢lenskych $tatov, ktorych
systémy vlad su zaloZené na principoch demokracie.

Podla viacerych autorov bol obsah tohto ustanovenia pochybny, bez-
vyznamny, viac politicky ako pravny.® Potvrdzuje to aj skuto¢nost, ze
podla ¢lanku L tejto zmluvy sa na ¢lanok F ods. 1 nevztahovala pravomoc

3 U.v.EU C 306 zo 17. decembra 2007.

*  PUTTLER, A.: Le renforcement de la notion d’identité nationale dans I’'Union euro-
péenne. In Rossetto, J. — Berramdane, A. - CREMER, W. - PUTLER, A.: Quel avenir
pour I'intégration européenne? Tours, Presses universitaires Frangois-Rabelais, 2010,
ISBN 978-2-86906-253-5.

5 Rozsudok Stidneho dvora z 19. novembra 2024 vo veci C-808/21, Komisia/Ceska re-
publika, ECLI:EU:C:2024:962.

¢ Rozsudok Stdneho dvora z 25. novembra 2025 vo veci C-713/23, Wojewoda Ma-
zowiecki, ECLI:EU:C:2025:917.

7 Clénok B Maastrichtskej zmluvy stanovoval, ze ciele Unie budd dosahované pri res-
pektovani principu subsidiarity, pricom do Zmluvy o zaloZeni Eurdpskeho spolo¢en-
stva bol vloZeny novy ¢lanok 3B definujuci princip subsidiarity.

8 Pozri napr. MARTIN, S.: L'identité de I‘Etat dans [‘Union européenne : entre «identité
nationale» et «identité constitutionnelle». In Revue francaise de droit constitutionnel,
2012/3 n® 91, ISSN 1151-2385, s. 13-44.
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Stdneho dvora, v désledku ¢oho napr. Sudny dvor nemohol v ramci ko-
nania o neplatnost pradvneho aktu posudzovat, & pravne akty Unie res-
pektuju ustanovenie ¢lanku F, teda ¢i re$pektuji ndrodnd identitu ¢len-
skych $tatov. Rovnako tak podIa ¢lanku M nemalo mat Ziadne ustanovenie
Maastrichtskej zmluvy vplyv na ustanovenia zmlav zakladajicich jednot-
livé Eurdpske spolocenstva, samozrejme okrem ustanoveni, ktoré boli vy-
slovnou reviziou tychto zmlav.

V tomto obdobi sa objavuje aj prvy pokus zo strany ¢lenského Statu,
konkrétne Luxemburska, ospravedlnit v ramci konania pre porusenie
zmluvy pred Sudnym dvorom klauzulou narodnej identity zavedenie ob-
medzenia na vntitornom trhu spocivajicom vo vyliceni ob¢anov inych
¢lenskych $tatov z moznosti zamestnat sa v oblasti vzdeldvania. Stidny
dvor sice uznal, Ze ochrana narodnej identity je legitimnym ciefom pre
zavedenie obmedzenia na vnatornom trhu, ale ciel, ktory chcelo Luxem-
bursko dosiahnut, sa dal dosiahnut aj inym spésobom.” Sudny dvor teda
obmedzenie na vnutornom trhu vyhodnocoval optikou klasického testu
proporcionality.

Prva revizia klauzuly narodnej identity bola uskuto¢nena Amster-
damskou zmluvou podpisanou 2. oktébra 1997.° Z ¢lanku F ZEU stal ¢l4-
nok 6,!! ktorého odsek 3 znel:

Unia redpektuje ndrodnu identitu svojich $tatov.

Klauzula bola po tprave evidentne strucnejsia, kedZe z nej vypadla
zmienka o systémoch vldd zalozenych na principoch demokracie. Ni¢ sa
nezmenilo na tom, ze bola stale mimo pravomoci Stidneho dvora.? To
eSte viac podporovalo zaver skor o politickom ako pravnom obsahu tejto
klauzuly. Jej vyznam bol najma interpretacny.

V stdnych konaniach bola klauzula narodnej identity este vzdy pou-
zivana len sporadicky v ramci konani pre porusenie povinnosti zo strany
¢lenskych statov.® Zacala sa vSak objavovat v argumentacii generalnych
advokatov v ich navrhoch v ramci konania o neplatnost aktu a v ramci pre-
judicidlneho konania. Prvym bol generalny advokat Poiares Maduro, kto-
ry oznacil re$pektovanie jazykovej roznorodosti za jeden zo zakladnych
aspektov ochrany, ktort ¢ldnok 6 ods. 3 ZEU prizndva narodnej identite.

®  Rozsudok Sudneho dvora z 2. jula 1996 vo veci C-473/93, Komisia/Luxembursko,
ECLI:EU:C:1996:263, bod 35.

10 . v.ES C 340 z 10. novembra 1997, s. 1-144.

1 Zmluva o Eurépskej tnii (konsolidované znenie 1997) - U. v. ES C 340 z 10. novembra
1997 s. 145-172.

12 Clanok 46 Zmluvy o Eurdpskej inii v Amsterdamskom zneni.

Klauzulu narodnej identity pouzilo Nemecko - rozsudok Stidneho dvora zo 4. marca
2004 vo veci C-344/01, Nemecko/Komisia, ECLI:EU:2004:121.
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Jazyk povazuje za zakladny atribtt osobnej identity a sucasne za zdkladny
prvok narodnej identity."

Dalsiu zmenu klauzuly mala priniest Zmluva o tstave pre Eurépu,’®
ktora vsak nikdy nevstupila do platnosti a t¢innosti, kedZe nebola ratifiko-
vana véetkymi ¢lenskymi $tatmi. Tato zmluva v ¢lanku I-5 ods. 1 predpo-
kladala, Ze Unia re$pektuje rovnost ¢lenskych $tétov pred ustavou, ako aj
ich narodnu identitu obsiahnutu v ich zakladnych politickych a ustavnych
systémoch, vratane regiondlnych a miestnych samosprav. Respektuje ich
zakladné Statne funkcie, najmdi zabezpecovanie tizemnej celistvosti Stdtu,
udrZiavanie verejného poriadku a zabezpecovanie ndrodnej bezpecnosti.
Zmena mala nastat aj v tom, Ze ustanovenie o re§pektovani narodnej iden-
tity uz nebolo vynaté z pravomoci Sidneho dvora. Vyznam klauzuly na-
rodnej identity mal vzrast aj vdaka tomu, Ze do textu primarneho prava sa
mal dostat ¢ldnok I-6 prvykrat obsahujici vyslovnti zmienku o prednosti
ustavy a prava prijatého instituciami pri vykonavani prenesenych pravo-
moci pred pravom ¢lenskych $tatov.

Aktudlna uprava klauzuly narodnej identity je vysledkom revizie
uskutoc¢nenej Lisabonskou zmluvou. Klauzula je obsiahnuta v ¢lanku 4
ods. 2 ZEU a obsahovo zodpoveda textu, ktory bol planovany v uz spo-
menutej Ustavnej zmluve v ¢lanku I-5 ods. 1. Doslo teda ku konkretizacii
klauzuly a k jej posilneniu ako argumentu pre limitéciu pravomoci Unie
s kontrolnou pravomocou Sudneho dvora.

Prave z obdobia po Lisabonskej zmluve je mozné vidiet ndrast pri-
padov, ked tcastnici konani pred Sidnym dvorom vyuzivaju v svojej ar-
gumentacii klauzulu narodnej identity a vyzyvaja tak Sudny dvor, aby sa
k nej vyjadroval. Uz to nie st len konania pre porusenie povinnosti, kde
klauzula narodnej identity slizi ako spdsob ospravedlnenia konania ¢len-
skych $tétov, ktoré je podla Komisie v rozpore s pravom Unie. Na klauzu-
lu ndrodnej identity za¢inajui reagovat aj vieobecné sudy clenskych $tatov,
ktoré sa prostrednictvom prejudicidlnych otdzok snazia zistit, ¢i vnutro-
$tatna uprava, ktord by mohla byt v rozpore s pravom Unie, by mohla byt
ospravedInitelnd optikou tejto klauzuly. Narastajtci pocet takychto pripa-
dov stvisi aj s tym, ze pravnu zévdznost Lisabonskou zmluvou ziskala aj
Charta zékladnych prav Eurdpskej unie'® vdaka odkazu v ¢l. 6 ods. 1 ZEU.

Prvé prejudicidlne konanie, v ktorom sa Stdny dvor vyjadril k argu-
mentu ¢lenského $tatu zaloZzenom na klauzule narodnej identity, bolo ko-
nanie iniciované rakuskym sidom vo veci C-208/09, Sayn-Wittgenstein.
Jeho prejudicidlna otazka smerovala k zisteniu, ¢i vnutro$tatna pravna

" Navrhy generalneho advokata Poiares Maduro prednesené 16. decembra 2004 vo veci
C-160/03, Spanielsko/Eurojust, ECLI:EU:C:2004:817, body 24-36.
15 U.v.EU C 310 zo 16. decembra 2004.

6 U.v.EUC202z07. jina 2016, s. 389 - 405.
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uprava zakazujica uznat priezvisko obsahujuce $lachticky titul urcené
v inom ¢lenskom $tate v stlade s jeho pravnym poriadkom predstavuje
prekazku pre realiz4ciu prava ob¢ana Unie na volny pohyb a pobyt v zmys-
le ¢ldnku 21 ZFEU. Névrh na zacatie prejudicidlneho konania bol poda-
ny len niekolko mesiacov pred vstupom Lisabonskej zmluvy do platnosti
a uc¢innosti a rozsudok Stidneho dvora' bol vyhlaseny rok po tomto mo-
mente. Vzhladom na tieto ¢asové okolnosti uz Sudny dvor v svojom roz-
sudku vychddzal zo znenia ¢ldnku 4 ods. 2 ZEU v znen{ Lisabonskej zmlu-
vy, kedZe aj rakuska vlada aj Komisia sa v svojej argumentacii odvolavali
na klauzulu narodnej identity. Sidny dvor v svojom rozsudku vyslovne
uviedol, ze zrusenie Slachtictva a republikanske $tatne zriadenie je prv-
kom narodnej identity.” Napriek tomu vsak jeho odpoved bola zalozena
na klasickom teste ospravedInitelnosti obmedzenia volného pohybu, ktory
spociva v hladani objektivnych dovodov pre obmedzenie a skimanie pro-
porcionality medzi obmedzenim a sledovanym ciefom."” Za zmienku stoji
skutoc¢nost, Ze v ndvrhoch generalnej advokatky Eleanor Sharpston v tejto
veci sa zmienka o klauzule narodnej identity vobec nenachadza.*

Pozitivne vymedzenie obsahu pojmu narodna identita nachadzame
okrem rozsudku vo veci C-208/09, Sayn-Wittgenstein uz len v rozsudku vo
veci C-391/09, Runevi¢-Vardyn a Wardyn.?' V tomto pripade Stidny dvor za
sucast ndrodnej identity uznal ochranu tradného $tatneho jazyka.”> V os-
tatnych rozhodnutiach obsahujtcich zmienku o klauzule ndrodnej identi-
ty uz dalsie zlozky tohto pojmu pozitivne neurcuje. Bud vychadza z uve-
denych dvoch rozsudkov vo veci C-208/09, Sayn-Wittgenstein a C-391/09
Runevi¢-Vardyn a Wardyn, alebo len konstatuje, Ze k zasahu do narodnej
identity ¢lenského $tatu nedoslo.

7" Rozsudok Stdneho dvora z 22. decembra 2010 vo veci C-208/09, Sayn-Wittgenstein,
ECLI:EU:C:2010:806.

8 Body 83 a 92 citovaného rozsudku vo veci C-208/09.

¥ Pre rozbor tohto rozsudku z pohladu klauzuly ndrodnej identity pozri napr. HA-
MULAK, O. - KOPAL, D. - KERKMAE, T.: Identité nationale et constitutionnelle
dans la jurisprudence de la Cour de Justice de I Union eropéenne. In Bratislava Law
Review, 217, 1/2, ISSN 2585-7088, s. 6 — 27.

? Navrhy generalnej advokatky Eleanor Sharpston prednesené 14. oktébra 2010 vo veci
C-208/09, Sayn-Wittgenstein, ECLI:EU:C:2010:608.

2 Rozsudok Sudneho dvora z 12. méja 2011 vo veci C-391/09, Runevi¢-Vardyn a War-
dyn, ECLIL:EU:C:2011:291.

22 Bod 86 citovaného rozsudku vo veci C-391/09.
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2. Rezervovanie ¢lenstva v politickych stranach vlastnym

§tatnym obcanom ako sticast narodnej identity

Jedno z prdv, ktoré tvori obsah obéianstva Unie, je pravo volit a byt
voleny v komunalnych volbach a vo volbach do Eurdpskeho parlamentu
na uzemi ¢lenského $tatu, ktorého sice nie ste obéanom, ale mate v nom
bydlisko, a to za rovnakych podmienok ako obc¢ania tohto $tatu. Tomuto
préavu, ktoré je upravené v ¢lanku 22 ZFEU, zodpovedéd povinnost §tatu
odstranit prekazky pri jeho vykone.

Eurdpska komisia povazovala ¢eska pravnu dpravu o zdruzovani
v politickych stranach a v politickych hnutiach prave za takuto prekazku,
kedZze umoznovala ¢lenstvo v politickej strane a hnuti iba ¢eskym $tatnym
ob¢anom. Komisia preto podala na ¢esku republiku zalobu pre nesplnenie
povinnosti vyplyvajucich z ¢lénku 22 ZFEU.? Konanie bolo vedené pod
¢islom C-808/21 a Stdny dvor o Zalobe rozhodol rozsudkom vyhlasenym
19. novembra 2024.%*

Cesk4 republika nespochybnovala, Ze jej pravna iprava umoziuje stat
sa ¢lenom politickej strany alebo hnutia len obéanom Ceskej republiky.
Nevidela v tom vsak porugenie ¢lanku 22 ZFEU. Nemoznost byt ¢lenom
politickej strany alebo hnutia nebrani ob¢anom inych ¢lenskych $tatov
Unie s bydliskom v Ceskej republiky realizovat pravo volit a byt voleny
v komunalnych volbach a vo volbach do Eurépskeho parlamentu. Cielom
neumoznenia ¢lenstva v politickej strane alebo v hnuti pre ob¢anov inych
&lenskych $tatov Unie s bydliskom v Ceskej republike je zabezpeit ochra-
nu politického a tistavného systému Ceskej republiky a teda zabezpeit res-
pektovanie narodnej identity garantovanej clénkom 4 ods. 2 ZEU.

Stdny najprv jednoznac¢ne konstatoval, ze v dosledku predmetnej
pravnej Gipravy nemaju ob¢ania inych ¢lenskych $tatov Unie s bydliskom
v Ceskej republike rovnaky pristup k prostriedkom na acely skutoéného
vykonu prava volit a byt voleny v komunalnych volbach a vo volbach do
Eurdpskeho parlamentu ako ¢eski $tatny obcania, v désledku ¢oho docha-
dza k rozdielnemu zaobchadzanie, ktoré je ¢lankom 22 ZFEU zakdzané.
Nasledne skimal ¢i by toto rozdielne zaobchadzanie nebolo ospravedlni-
telné snahou chranit ndrodnu identitu Ceskej republiky.

Prinosom tohto rozsudku Sudneho dvora je jasné pomenovanie dal-
$ieho prvku ndrodnej identity. Tymto prvkom je usporiadanie politické-
ho Zivota na celostatnej trovni, ku ktorému prispievaju politické strany

»  Z rovnakych dévodov Komisia podala Zalobu aj proti Polsku a Sudny dvor o nej
rozhodol rozsudkom z 19. novembra 2024 vo veci C-814/21, Komisia/Polsko,
ECLIL:EU:2024:963.

24 Rozsudok Sudneho dvor z 19. novembra 2024 vo veci C-808/21, Komisia/Ceska repub-
lika, ECLI:EU:2024:962.
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a politické hnutia.”® V tomto kontexte je déraz na formulacii ,,na celostat-
nej trovni“. Clanok 22 ZFEU sa totiz netyka volieb na celostétnej Grovni,
ale len komunalnych volieb a volieb do Eurépskeho parlamentu. Cize ni¢
nebrani ¢lenskému §tatu mat osobitné pravidla pre politické strany alebo
hnutia v stvislosti s celo$tatnymi volbami na jednej strane a v stvislosti
s komunalnymi volbami a volbami do Eurdpskeho parlamentu na strane
druhej. Takéto rozdielne zaobchadzanie by nebolo v rozpore so zdsadou
rovnosti zaobchadzania, kedZe obéania Unie, ktori maju bydlisko v Ceskej
republike ale nie st jej $tatnymi ob¢anmi, sa nenachadzaji v porovnatelnej
situdcii s ¢eskymi $tatnymi obéanmi vo vztahu k pravu volit a byt voleny
v celostatnych volbach.

Okrem toho Sudny dvor pripomenul svoj zéver o vztahu klauzuly
ndrodnej identity obsiahnutej v ¢ldnku 4 ods. 2 ZEU k ostatnym ustano-
veniam primdrneho prava. Prvykrat ho prezentoval v rozsudku vo veci
C-204/21, Komisia/Polsko,* kde tvrdil, Ze klauzulu narodnej identity ob-
siahnuta v ¢lénku 4 ods. 2 ZEU je potrebné vykladat s prihliadnutim na
ustanovenia rovnakej pravnej sily a teda c¢lanok 4 ods. 2 nemdze zbavit
¢lenské Staty povinnosti dodrziavat poziadavky, ktoré z takychto ustano-
veni rovnakej pravnej sily vyplyvaju.

Ide o velmi délezity zaver, ktory ma potencial dalsieho vyvoja. Rovna-
ka pravnu silu ako klauzula narodnej identity ma totiz napriklad aj princip
prednosti prava Unie, ktory sice nie je v primdrnom prave vyslovne uvede-
ny, ale podla vykladovej judikattry Sidneho dvora je sucastou primarne-
ho prava. Otvéra sa tak cesta pre obdobné konstatovanie, k akému dospel
Stdny dvor v pripade moznosti ¢lenskych $tatov vyplyvajicej z ¢lanku 53
Charty zakladnych prav Eurdpskej tinie uplatnit vnuatrostatne standardy
ochrany zékladnych prav. V rozsudku vo veci C-399/11, Stefano Meloni
Stdny dvor uviedol, Ze tdto moznost ¢lenskych $tatov prichddza do tvahy
len vtedy, ak nedojde k ohrozeniu prednosti, jednotnosti a uc¢innosti prava
Unie.” V suvislosti s klauzulou nérodnej identity by to mohlo znamenat
podmienenie jej pouzitia napr. dodrziavanim principu prednosti prava
Unie.

V pripade prévnej tpravy Ceskej republiky Sudny dvor za ustanovenia
rovnakej pravnej sily, ako ma ¢lanok 4 ods. 2 ZEU, povazoval ¢ldnok 2
ZEU definujtci hodnoty Unie a ¢lanok 10 ZEU predpokladajuci fungova-
nie Unie na principoch zastupitelskej demokracie. Kedze ¢lanok 22 ZFEU

5 Bod 154 citovaného rozsudku Sudneho dvora vo veci C-808/21, Komisia/Ceské repub-
lika.

%6 Rozsudok Sudneho dvoraz 5. jina 2023 vo veci C-204/21, Komisia/Polsko (nezévislost
a sukromny zivot sudcov), ECLI:EU:C:2023:442.

27 Rozsudok Sudneho dvora z 26. februira 2013 vo veci C-399/11, Stefano Meloni,
ECLI:EU:C:2013:107, bod 60.
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predstavuje konkretizaciu zdsady demokratizacie a zasady rovnosti zaob-
chddzania s obéanmi Unie, pri¢om obe tieto zdsady su sucastou hodnot
Unie, nemdze byt povinnost umoznit ob¢anom Unie, ktori nie si obéanmi
¢lenského $tatu, na Gizemi ktorého maju bydlisko, byt ¢lenmi politickych
strdn alebo hnuti v ¢lenskom $tate bydliska povazovana za ohrozenie na-
rodnej identity clenského $tatu, kedze prispieva k realizacii inych ustano-
veni primarneho préava.

3. Zakaz homosexualnych manzelstiev ako sucast narodnej
identity clenského $tatu

Vnutro$tatne konanie, z ktorého vzisla prejudicidlna otazka predlo-
zena polskym sudom Sudnemu dvoru vo veci C-713/23, Wojewoda Ma-
zowiecki, bolo prejavom spravneho stdnictva a polsky sud posudzoval
rozhodnutie polskych spravnych organov o ziadosti dvoch ob¢anov Polska
rovnakého pohlavia o uznanie a prepis sobasneho listu vydaného v Ne-
mecku potvrdzujuceho uzavretie manzelstva medzi tymito osobami do
polskej matriky.

Rozsudok Stiidneho dvora v tejto veci vzbudil velky zaujem aj v Sloven-
skej republike, pretoze pravna situdcia v otazke uznavania homosexual-
nych manzelstiev uzavretych v inych ¢lenskych $tatoch je obdobna situacii
v Polsku. Na rozdiel od Polska by sa v§ak bolo potrebné v obdobnom pri-
pade vysporiadat nielen s istavnou upravou manzelstva ako jedine¢ného
zvizku muza a Zeny v zmysle ¢ldnku 41 ods. 1 Ustavy Slovenskej republiky,
ale aj s ¢ldnkom 7 ods. 6 Ustavy Slovenskej republiky, v zmysle ktorého je
otazka manzelstva suc¢astou narodnej identity, v ktorej si Slovenska repub-
lika zachovava zvrchovanost. Vzhladom na zloZenie velkej komory, ktora
o prejudicialnej otazke polského sidu rozhodovala, je mozné predpokla-
dat, Ze aj tato skuto¢nost bola rozhodovacej formacii znama. Medzi tri-
nastimi sudcami velkej komory bol totiz aj sudca pévodom zo Slovenske;j
republiky. Okrem neho tam bolo este $est sudcov povodom z ¢lenskych
$tatov, ktoré pristupili do Unie az v roku 2004 a neskor.”®

Cielom tohto prispevku nie je polemizovat so zavermi Sidneho dvo-
ra,” ale len skumat, ako Stdny dvor pracoval s argumentom spocivajui-
cim na klauzule narodnej identity. Tento argument sa nenachadza v navr-

% T8lo o sudcov pochidzajicich z Esténska, Cypru, Ceskej republiky, Rumunska,
Chorvatska a Madarska.

»  Uvedeny rozsudok vzbudzuje viacero otdzok. Jednou z nich je napriklad otdzka, aka
funk¢énost maju v ramci odévodnenia rozsudku jeho body 44 a 45 pojednavajtce o od-
vodenom préave rodinného prislu§nika na pobyt, ked v tomto pripade st obe dotknuté
osoby ob¢anmi Polska a teda ani jeden z nich si pravo na pobyt v Polsku neodvadza
od iného obé¢ana Polska. Dalsia otazka sa tyka vyznamového posunu zaverov z roz-
sudku Sudneho dvora vo veci C-673/16, Coman, v ktorom Sudny dvor zdéraznoval
uznanie manzelstva len na téely vykonu préav plyntcich z prava Unie, pri¢om v tomto
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hu polského sudu na zacatie prejudicidlneho konania, ako bol zverejneny
v registri dokumentov Stidneho dvora. Ani z textu rozsudku nie je mozné
identifikovat, kto zo subjektov, ktoré predlozili pripomienky v prejudicial-
nom konani, tento argument pouzil. Pripomienky v prejudicialnom konani
predlozilo celkovo desat subjektov, z nich pét pochadza od vlad ¢lenskych
statov. Ide o vlady Polska, Nemecka, §panielska, Madarska a Holandska.
Vzhladom na vyznam tohto rozhodnutia pre Slovensku republiku z dovo-
du obdobnej pravnej situdcie je mozné vyjadrit prekvapenie z nevyuzitia
moznosti predlozit pripomienky zo strany slovenskej vlady. Predkladanie
pripomienok v prejudicidlnom konani je nastrojom na ovplyvnenie dis-
kusie, ktora sa v danej problematike vedie, ¢o moze mat vplyv na kone¢ny
obsah rozsudku Sudneho dvora.

V rozsudku sa len v bode 58 sucho konstatuje, Ze Unia v sulade s ¢lan-
kom 4 ods. 2 ZEU re$pektuje narodnu identitu ¢lenskych statov obsiahnutt
v ich zakladnych politickych a tstavnych systémoch. KedZe ide o takmer
doslovné pouzitie znenia ¢lanku 4 ods. 2 ZEU, ktorého obsah vytvorili
¢lenské $taty, nie je celkom zrejmé preco sa v tejto suvislosti Sidny dvor
odvolava na svoju predchadzajicu judikatiru. Naviac, ked sa cez sériu od-
volani v jednotlivych rozsudkoch* dostaneme k bodu 92 rozsudku vo veci
C-208/09, Sayn-Wittgenstein, v ktorom Stdny dvor konstatuje, Ze Unia
re$pektuje narodnu identitu jej ¢lenskych $tatov, ktorej siicastou je tiez re-
publikanske $tatne zriadenie. Otazka republikanskeho $tatneho zriadenia
sice bola dolezita v argumentacii v ramci rozsudku vo veci C-208/09, Sayn-
-Wittgenstein, ale nezohrava ziadnu tlohu vo veci C-713/23, Wojewoda
Mazowiecki.

V rozsudku absentuje obdobné ustanovenie, ako nachdadzame v roz-
sudku vo veci C-208/09, Sayn-Wittgenstein, kde Stidny dvor vyslovne po-
menoval prvok narodnej identity. V tomto pripade sa Sudny dvor nevyjad-
ril, ¢i definovanie manzelstva ako zvizku len medzi muzom a Zenou pred-
stavuje prvok nérodnej identity v zmysle ¢lénku 4 ods. 2 ZEU, ktoru by
mala Unia reSpektovat. Z bodu 62 rozsudku sa len dozveddme, Ze uznanim
homosexualneho manzelstva uzavretého v inom ¢lenskom $tate nedocha-
dza k porusenie narodnej identity ¢lenského $tatu. Toto konstatovanie ma
zjavne zaklad v rozsudku Sudneho dvora vo veci C-473/16, Coman a i.*!
Uz v tomto rozsudku v$ak argumentécia klauzulou narodnej identity zo

rozsudku uz dosledné prepéjanie uznania len s vykonom prév plyntcich z préava Unie
absentuje.

% Bod 58 rozsudku vo veci C-713/23 odkazuje na bod 43 rozsudku vo veci C-673/16, ten
zasa na bod 73 rozsudku Sudneho dvora C-438/14 a ten nakoniec na bod 92 rozsudku
vo veci C-208/09.

31 Rozsudok Sudneho dvora z 5. juna 2018 vo veci C-673/16, Coman a i., ECLLEU-
:C:2018:385.
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strany Sudneho dvora nebola velmi presvedciva. Sudny dvor totiz zaver
o neporuseni narodnej identity vyvodil z toho, Ze uznanim manzelstva
uzavretého v inom ¢lenskom $tate v silade s pravom daného §tatu, a to
len na ucely uplatnenia prav, ktoré dotknutym osobam vyplyvaju z prava
Unie, neznamend zésah do pradvomoci ¢lenského $tétu definovat institticiu
manzelstva.*> Sidny dvor tak bez blizsieho vysvetlenia prepojil klauzulu
narodnej identity s pravomocami ¢lenskych $tétov.

Zaver

V tvode som vyjadrila pochybnost, ¢i judikatira Sudneho dvora
z obdobia po Lisabonskej zmluve potvrdzuje kvalitu klauzuly narodne;j
identity ako hradby proti vytvaraniu ,,Spojenych $tatov Eurépy“ chrania-
cej rovnost, suverenitu a zakladné $truktury a funkcie ¢lenskych $tatov.”
Domnievam sa, Ze poskytnuta analyza dvoch rozhodnuti Stdneho dvo-
ra tykajucich sa obéianstva Unie z pohladu pristupu Studneho dvora ku
klauzule narodnej identity umoznuje konstatovat, Ze tato pochybnost bola
opravnena.

V rozsudku, ktory je vysledkom konania pre porusenie povinnosti, je
reakcia Sidneho dvora na argumentaciu klauzulou nédrodnej identity pre-
ciznejsia ako v pripade rozsudku, ktory je vysledkom prejudicialneho ko-
nania. Sudny dvor v rozsudku vo veci C-808/21, Komisia/Cesk4 republika
jasne identifikoval prvok narodnej identity a v zasade presved¢ivo prepojil
vyklad klauzuly ndrodnej identity s inymi ustanoveniami rovnakej prav-
nej sily. Plnenie povinnosti plynucich z inych ustanoveni rovnakej pravne;j
sily ako ma ¢lanok 4 ods. 2 ZEU nemdze znamenat zdsah do narodne;
identity ¢lenského Statu.

Menej presved¢ivy bol pristup Studneho dvora v rozsudku vo veci
C-713/23, Wojewoda Mazowiecki. Odkazovanie na judikatiru Sudne-
ho dvora v stvislosti so znenim klauzuly narodnej identity, pricom toto
znenie nie je nijakym spdsobom judikatirou ovplyvnené, nie je prejavom
ucty voci textu klauzuly vytvorenému ¢lenskymi §tatmi. Stdny dvor mo-
hol vdcsiu pozornost venovat aj zddovodneniu, preco podla jeho nazoru
nedochadza k zasahu do narodnej identity ¢lenského $tatu, hlavne ked aj
judikatira, na ktort sa v tomto kontexte odvolava, neposkytuje dostatok

2 Body 45 a 46 citovaného rozsudku C-673/16, Coman a i.

3 PUTTLER, A.: Le renforcement de la notion d’identité nationale dans ’'Union euro-
péenne. In Rossetto, J. — Berramdane, A. - CREMER, W. - PUTLER, A.: Quel avenir
pour I'intégration européenne? Tours, Presses universitaires Frangois-Rabelais, 2010,
ISBN 978-2-86906-253-5.
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odpovedi. Sudny dvor by nemal zabudat, Ze jeho legitimita sa odvodzuje
od kvality odovodnenia jeho rozhodnuti.**
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DETI BEZ STATNEJ PRISLUSNOSTI AKO
MEDZINARODNOPRAVNY PROBLEM A JEHO
REFLEXIA V SUDNEJ PRAXI

STATELESS CHILDREN AS AN INTERNATIONAL
LAW PROBLEM AND ITS REFLECTION IN JUDICIAL
PRACTICE

doc. JUDr. PhDr. Lilla Garayova, PhD., LL.M.!

Abstrakt

Bezstdtnost deti predstavuje pretrvdvajiicu a casto zanedbdvanii vyzvu
v medzindrodnom prave, ktord ma vdzne dosledky na uplatiiovanie zdik-
ladnych prav. Tento clanok kriticky analyzuje problém deti bez Stdtnej pri-
slusnosti z globdlnej perspektivy, so zretelom na situdcie de iure aj de facto
bezstdtnosti. Skiima medzindrodnoprdavny ramec vrdatane Dohovorov o bez-
Statnosti z rokov 1954 a 1961, Dohovoru o pravach dietata a regiondlnych
ndstrojov. Na zdklade aktudlnej judikatiiry medzindrodnych a regiondlnych
sudov, clanok poukazuje na vznikajiice principy a pretrvavajiice medzery
v ochrane. Argumentuje, Ze napriek jasnym pravnym zdvizkom miliény
deti zostdvaju bez statnej prislusnosti v dosledku diskriminacnych zdkonov,
administrativnych prekdzok a nedostatku politickej vole. Zaverom clanok
predklada normativne ndvrhy na reformu a zlepsenie implementdcie s cie-
lom zabezpecit, aby kazdé dieta v praxi skutocne poZivalo pravo na $tatnu
prislusnost.
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Abstract

Statelessness among children represents a persistent and under-addres-
sed challenge in international law, with serious implications for the enjoy-
ment of fundamental rights. This article critically examines the problem of
children without nationality through a global lens, analyzing both de jure
and de facto statelessness. It explores the international legal framework,
including the 1954 and 1961 Statelessness Conventions, the Convention on
the Rights of the Child, and regional instruments. Drawing on recent juri-
sprudence from international and regional courts and UN treaty bodies, the
article highlights emerging principles and gaps in protection. It argues that
despite clear legal obligations, millions of children remain stateless due to
discriminatory laws, administrative barriers, and lack of political will. The
article concludes with normative proposals for reform and improved imple-
mentation, aiming to ensure that every child enjoys the right to a nationality
in practice.

Keywords

statelessness, children’s rights, nationality, international law, de iure
statelessness, de facto statelessness, UNHCR, Convention on the Rights of
the Child, human rights jurisprudence, legal identity.

Uvod

Bezstatnost - stav, ked osoba nie je uznand za ob¢ana Ziadnym $tatom
— postihuje miliény Iudi na celom svete a deti patria medzi najzranitelnej-
$ich. Podla odhadov UNHCR priblizne tretinu bezstatnych osob na svete
tvoria deti, ¢o poukazuje na medzigenera¢ny charakter tohto problému.
UNHCR uviedol, ze v juni 2024 bolo podIa odhadov priblizne 4,4 miliéna
Tudi bez $tatnej prislusnosti alebo s neur¢enou narodnostou, na zaklade
$tatistik poskytnutych vladami a inymi zdrojmi v 97 krajinach. Skuto¢-
ny pocet je pravdepodobne ovela vyssi, kedze priblizne polovica vsetkych
krajin neuvadza udaje o bezstatnosti — vratane tych, v ktorych je zname,
ze sa v nich nachadzajui osoby bez $tatnej prislusnosti.? Narodenie sa ale-
bo vyrastanie bez $tatnej prislusnosti ma zavazné dosledky na zivotné vy-
hliadky diefata. Casto to znamend absenciu pravnej identity, odmietanie
zakladnych prav a pristupu k sluzbam, ako aj Zivot v neistote a na okraji
spolo¢nosti. Ako poznamenala jedna bez$tatna matka: ,,Som nikto. Keby

2 UNITED NATIONS HIGH COMMISSIONER FOR REFUGEES: Global Compact on
Refugees — Multistakeholder Pledge: Ending Statelessness. 2024 [online]. Dostupné na
internete: https://www.unhcr.org/en-us/global-compact-on-refugees-pledge-ending-
-statelessness [cit. 2025-12-07].
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som zmizla z povrchu Zeme, nik by si to nevsimol - vystizny opis nevidi-
telnosti a vylucenia, ktorému celia deti bez $tatnej prislusnosti.

Pravo kazdého dietata na nadobudnutie Statnej prislusnosti je pev-
ne zakotvené v medzindrodnom prave. Cldnok 15 Veobecnej deklaracie
[udskych prav z roku 1948 vyhlasuje, ze ,kazdy md pravo na $tatnu pris-
lusnost® a zakazuje svojvolné odnatie $tdtnej prisludnosti.* Konkrétnejsie,
zakladné zmluvy v oblasti ludskych prav - vratane Dohovoru o postaveni
0sOb bez §tatnej prislusnosti z roku 1954, Dohovoru o znizovani bezstat-
nosti z roku 1961, Dohovoru OSN o pravach dietata z roku 1989 a dalsich -
ukladaju $tatom povinnosti predchadzat bezstatnosti a znizovat jej vyskyt,
najmé pokial ide o deti. Sicasne sa regionalne nastroje a sudy (v Eurdpe,
Amerike a Afrike), ako aj organy OSN pre fudské prava coraz castejsie za-
oberaju bez$tatnostou deti vo svojej judikature.

Tento ¢lanok sa zaoberd fenoménom deti bez Statnej prislusnosti ako
problémom medzinarodného prava, pricom analyzuje tak de iure, ako aj
de facto bezstatnost. Skima medzindrodnopravny ramec upravujuci pra-
vo na §tatnu prislusnost, hodnoti aktualnu sudnu prax medzinarodnych
a regionalnych sudov (ESLP, Stidny dvor EU, IACtHR, ACERWC, Vybor
OSN pre Tudské prava a iné) a reflektuje popredné akademické diskusie
a politické spravy venované tejto téme. Poukazuje na zdsadné vyzvy pri za-
bezpecovani prava kazdého dietata na $tatnu prislusnost — od nedostatkov
v pravnej ochrane a zlyhani pri implementécii az po nové vyzvy, akymi
st nahradné materstvo alebo zdkony diskriminujice na zaklade pohlavia
- a predklada navrhy na reformy a zlepSenie presadzovania tohto prava.

1. De iure verzus de facto bezstatnost

V medzinarodnom préve je bezstatnou osobou ten, kto nie je povazo-
vany za Statneho prislusnika ziadnym $tatom podla jeho pravneho poriad-
ku. Tato autoritativna definicia, zakotvena v ¢lanku 1 Dohovoru o posta-
veni osOb bez $tatnej prislusnosti z roku 1954, opisuje de iure bezstatnost
- pravny stav, pri ktorom jednotlivec nema ziadnu $tdtnu prislusnost.®
Mnohé deti bez $tatnej prislusnosti spadaju prave do tejto kategorie: rodia
sa bez obcianstva, pretoze ich neuznava za svojich $tatnych prislusnikov

*  UNICEF: Ending childhood statelessness in Europe [online]. UNICEF, 2019. Dostup-
né na internete: https://www.unicef.org/eca/media/8086/file [cit. 2025-12-07]

+  VSEOBECNA DEKLARACIA LUDSKYCH PRAV. OSN, 1948. In: Urad vlady Sloven-
skej republiky [online]. Dostupné na internete: https://www.minv.sk/?vseobecna-de-
klaracia-ludskych-prav [cit. 2025-12-07].

5 DOHOVOR O POSTAVENI OSOB BEZ STATNEJ PRISLUSNOSTI. OSN, 1954. In:
Urad vysokého komisdra OSN pre utecencov [online]. Dostupné na internete: https://

www.unhcr.org/media/1954-konvencia-o-statuse-osob-bez-statnej-prislusnosti [cit.
2025-12-07].
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ziadny $tat. Moze k tomu dojst v dosledku kolizie medzi vnutrostatnymi
pravnymi upravami o $titnom obcianstve (napr. ak krajina narodenia
uplatiuje princip ius sanguinis — ob¢ianstvo na zaklade povodu - a krajina
povodu rodicov neumoziuje jeho prenos, ¢o ponechava dieta bez akého-
kolvek obc¢ianstva), alebo v ddsledku diskrimina¢nych zakonov a praktik,
ktoré vylucuji urcité skupiny obyvatelstva. Napriklad dieta narodené pre-
nasledovanej mensine Rohingov v Mjanmarsku, alebo dieta rodi¢ov hait-
ského povodu v Dominikanskej republike (ako v pripade Yean a Bosico®),
moze byt odmietnuté vSetkymi relevantnymi $tatmi, a tym sa od narode-
nia stava de iure bez $tatnej prislusnosti.”

Naopak, de facto bezstatnost oznacuje osoby, ktoré sice formalne dis-
ponuju $tatnou prislusnostou, ale nie st schopné vyuzivat ziadnu realnu
ochranu zo strany daného §tatu. Ide o deti, ktoré v praxi ziju tak, ako-
by boli bez $tatnej prisludnosti - nemaji dokazy o obcianstve alebo nie
st uzndvané ako ob&ania $tatom, ktory ich mal prijat. Casto im chybaju
akékolvek pravne dokumenty alebo zdznam o narodeni, ktoré by preu-
kazovali ich $tatnu prislusnost, ¢im sa stavaju ,,neviditelnymi® pre Statne
institacie. Rozsah tohto problému je obrovsky: Svetova banka odhaduje, ze
stovky miliénov Tudi nemaji pravne doklady totoznosti (napr. rodny list),
¢o vystavuje mnohé deti riziku de facto bezstatnosti. Bezné priklady de
facto bezstatnosti zahfnaja deti uteCencov alebo migrantov, ktoré nemoézu
ziskat konzuldrne potvrdenie ob¢ianstva, deti z komunit, kde sa narodenia
oficidlne nezaznamenavaju, alebo deti, ktorych $tatna prislusnost zostava
administrativne neurcena celé roky. Napriklad v Holandsku boli tisice deti
narodenych rodicom bez dokladov alebo bez Statnej prislusnosti evidova-
né s neznamou $tatnou prislusnostou - ¢im sa dostali do pravneho vakua.

Nedavne rozhodnutie Vyboru OSN pre ludské prava vo veci Denny
Zhao proti Holandsku (2021) sa tykalo chlapca narodeného v Holandsku
¢inskej matke, ktora sama nemala pravne uznanu $tatnu prislusnost.® Die-
ta bolo zaregistrované s ,,neznamou“ $tatnou prislusnostou a holandské
organy uvalili na rodinu povinnost dokazat, Ze chlapec nemad ind $tatnu
prislusnost, aby mohol byt uznany za bez $tatnej prislusnosti. Tato fakticky
nesplnitelna poziadavka ho ponechala v stave de facto bezstatnosti a zne-

¢ INTER-AMERICAN COURT OF HUMAN RIGHTS: Case of the Girls Yean and Bo-
sico v. Dominican Republic. Judgment of September 8, 2005. In: Corte Interamericana
de Derechos Humanos [online]. Dostupné na internete: https://www.corteidh.or.cr/
docs/casos/articulos/seriec_130_ing.pdf [cit. 2025-12-07].

7 WORSTER, W. T.: The Obligation to Grant Nationality to Stateless Children Under
Treaty Law. In: Tilburg Law Review, ro¢. 24, 2019, ¢. 2, s. 204-216. ISSN 2211-0046.

8 HUMAN RIGHTS COMMITTEE: D.Z. v. Netherlands, Communication No. CC-
PR/C/130/D/2918/2016, rozhodnutie z 20. janudra 2021. In: United Nations Treaty
Body Jurisprudence Database [online]. Dostupné na internete: https://juris.ohchr.org
[cit. 2025-12-07].
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moznila mu ziskat holandské ob¢ianstvo — ¢o Vybor povazoval za poruse-
nie jeho prava ako maloletého na nadobudnutie $tatnej prislusnosti podla
¢lanku 24 Medzinarodného paktu o ob¢ianskych a politickych pravach.’

Hoci pojem de facto bez$tatnost nie je vyslovne definovany v Ziadnej
zmluve, medzindrodné spolocenstvo uznava jeho vyznam. Osobitne pri
prijati Dohovoru o znizovani poc¢tu osob bez $tatnej prislusnosti z roku
1961 $taty schvalili rezoluciu, v ktorej vyzvali, aby sa s osobami de facto
bez $tatnej prislusnosti zaobchddzalo - pokial je to mozné - rovnako ako
s osobami de iure bez $tatnej prislunosti, a tym im umoznili nadobudnut
uc¢innd $tatnu prislusnost.”® Inymi slovami, aj ked dieta nie je pravne bez
$tatnej prisludnosti, ale fakticky mu chyba akdkolvek narodna ochrana,
$taty by mu mali poskytnut rovnaké opravnenia a ochranu, aké sa uplat-
nuju voci osobam bez $tatnej prislusnosti. Tento zasadovy pristup vycha-
dza z chdpania, Ze detskd bezstatnost — ¢i uz de iure alebo de facto - je
v zasadnom rozpore s najlep$im zdujmom dietata a s jeho udskou dostoj-
nostou. Africky vybor pre prava a blahobyt dietata vo svojom prelomovom
rozhodnuti z roku 2011 dokonca oznacil bez$tatnost za ,antitézu najlepsie-
ho zdujmu dietata“"

Pre vicsiu zrozumitelnost tento ¢lanok pouziva pojem ,,deti bez $tatnej
prislusnosti® ako zastre$ujuci vyraz pre maloletych v situdcii de iure aj de
facto bezstatnosti. Obe skupiny celia podobnym utrapam a pravnym pre-
kazkam. Treba vSak mat na pamiti, ze deti de iure bez $tatnej prislusnosti
nemaju ziadne obcianstvo, zatial ¢o deti de facto bez $titnej prislusnosti
mozu mat formalne priznanu $tatnu prislusnost, ktora je vSak netc¢inna
a neposkytuje im ziadnu redlnu ochranu. Medzinarodné pravo sa primar-
ne venuje prvej skupine, no ¢oraz Castejsie zaznievaju vyzvy, aby sa riesila
aj situdcia druhej. Ciel je spolo¢ny: zabezpecit, aby kazdé dieta malo pravo
na $tatnu prislusnost, pravnu identitu a ochranu, ktoru ob¢ianstvo prina-
$a.

®  MEDZINARODNY PAKT O OBCIANSKYCH A POLITICKYCH PRAVACH. OSN,
1966. In: Urad vysokého komisara OSN pre ludské prava [online]. Dostupné na in-
ternete: https://www.ohchr.org/en/instruments-mechanisms/instruments/internatio-
nal-covenant-civil-and-political-rights [cit. 2025-12-07].

1 DOHOVOR O ZNIZOVANI POCTU OSOB BEZ STATNE] PRISLUSNOSTI. OSN,
1961. In: Urad vysokého komisdra OSN pre utecencov [online]. Dostupné na inter-
nete: https://www.unhcr.org/media/1961-dohovor-o-znizovani-poctu-osob-bez-stat-
nej-prislusnosti [cit. 2025-12-07].

" AFRICAN COMMITTEE OF EXPERTS ON THE RIGHTS AND WELFARE OF
THE CHILD: Children of Nubian Descent in Kenya v. Kenya, Communication No.
Com/002/2009, rozhodnutie z 22. marca 2011. In: African Children’s Charter Moni-
toring Project [online]. Dostupné na internete: https://www.acerwc.africa/decisions/
[cit. 2025-12-07]
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2. Pric¢iny a dosledky detskej bezstatnosti

Preco sa deti stale rodia alebo vyrastaju bez akejkolvek $tatnej prislus-
nosti, napriek existujicim pravnym zarukam? Pri¢iny detskej bezstatnosti
st rdznorodé a ¢asto vzajomne prepojené — zahrnaji medzery v pravnych
predpisoch, administrativne postupy, diskrimindciu a historické okolnos-
ti.

Jednou z hlavnych pricin je kolizia medzi vnatrostatnymi pravnymi
upravami o §tatnom obcianstve. Kazdy $tat si urcuje vlastné pravidla, kto-
ré spravidla vychadzaja z principu povodu (ius sanguinis), narodenia na
uzemi (ius soli), alebo z ich kombinacie. Ak sa tieto pravidla navzajom ne-
prekryvaji, moze sa dieta ocitnit mimo akéhokolvek obc¢ianskopravneho
ramca. Napriklad ak sa dieta narodi v krajine, ktora neuznava pravo na
ob¢ianstvo pri narodeni, a zaroven krajina povodu jeho rodi¢ov odmieta
priznat obcianstvo, pretoze rodi¢ia sa tam nenarodili alebo v nej nema-
ju trvaly pobyt, moze sa takéto dieta stat bez $tatnej prislusnosti. Takéto
pravne medzery vedd k vzniku mnohych tzv. bezstatnych narodeni po ce-
lom svete.

Dal$im vyznamnym faktorom je nstupnictvo $tatov alebo ich rozpad,
ktory moze mat za nasledok, ze deti zostanu bez $tatnej prislusnosti — ako
to bolo v 90. rokoch na Balkdne a v byvalom Sovietskom zvize, kde deti
prislusnikov mensin neboli uznané za obéanov novovzniknutymi nastup-
nickymi $tatmi.

Dalsou pri¢inou detskej bezitatnosti st diskriminaéné zékony o $tat-
nej prislusnosti, predovietkym na zaklade pohlavia alebo etnickej prislus-
nosti. K roku 2025 priblizne 24 $tatov — najma v oblasti Blizkeho vychodu,
Afriky a Azie - neposkytuju matkdm rovnaké prava ako otcom pri pre-
nose $tatnej prislusnosti na svoje deti alebo im v tom ukladaju prisne ob-
medzenia.”? V takychto $tatoch, ak je otec dietata bez $tatnej prislusnosti,
neznamy alebo cudzinec, a matka podla zakona nemoéze odovzdat svoje
obc¢ianstvo, moze sa dieta ocitnut bez akejkolvek $tatnej prislusnosti. His-
toricky bola tato situacia bezna v mnohych arabskych $tatoch a castiach
Azie, hoci v sti¢asnosti prebiehaji snahy o reformu.

Prikladom je Nepal, kde rodovo diskrimina¢na legislativa ponechala
aktivistku Nehu Gurung bez $tatnej prislusnosti, pretoze nemohla zdedit
nepalske obc¢ianstvo po svojej matke (a jej zahrani¢ny otec bol nepritom-
ny), ¢o jej znemoznilo dokonca aj Gcast na prijimacej skiske na lekarsku

2 UN HIGH COMMISSIONER FOR REFUGEES - UN WOMEN: Background Note
on Gender Equality, Nationality Laws and Statelessness. 2025. [online]. Dostupné
na internete: https://www.refworld.org/reference/reports/unhcr/2025/en/149603
[cit. 2025-12-07].
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fakultu.” V sucasnosti staty ako Katar, Kuvajt, Brunej, Somalsko ¢i Eswati-
ni nadalej vo vacsine pripadov odopieraji Zenam moznost preniest statnu
prislusnost na svoje deti, a priblizne 18 dalsich $tatov ju umoznuje len vo
velmi obmedzenych situdciach. Tieto zakony st priamym zdrojom novych
pripadov bez$tatnosti a ¢elia medzinarodnej kritike za to, Ze prispievaju
k prehlbovaniu bez$tatnosti a porusovaniu prav deti.

Diskrimindcia na zdklade etnického alebo rasového povodu v oblasti
obcianskopravnych politik zohrdva podobne vyznamnu tlohu. Klasickym
prikladom su praktiky Dominikanskej republiky voc¢i defom haitského
poévodu narodenym na jej uzemi, ktorym bolo obcianstvo fakticky odo-
preté vo velkom rozsahu.

Absencia registracie narodenia a dokladov totoZnosti predstavuje
dalsi prakticky faktor, ktory vyznamne prispieva k vzniku bez$tatnosti.
Bez uradného zaznamu o narodeni dietata alebo o jeho rodi¢coch moéze
byt znemoznené preukazat narok na akukolvek $tatnu prislusnost. Tento
problém je obzvlast zavazny v marginalizovanych komunitach, v oblas-
tiach postihnutych konfliktom alebo medzi ute¢encami. Napriklad deti
ute¢encov narodené v exile ¢asto nemaji svoje narodenie zaregistrované,
pretoze miestne urady st nedostupné, pricom krajina pévodu rodicov
moze vyzadovat registrdciu narodenia na domacej pode ako podmienku
pre priznanie ob¢ianstva. Takato patovd situacia moze viest k tomu, Ze die-
ta zostane bez dokladov a bez $tatnej prislugnosti.

Na globélnej urovni sa usilie o univerzalnu registraciu narodeni -
v ramci Ciela trvalo udrzatelného rozvoja 16.9 (,,pravna identita pre vset-
kych vratane registracie narodeni“) - zakladd na uznani, Ze evidovanie
narodeni je kluc¢ové pre predchadzanie bezstatnosti. UNICEF a UNHCR
varuju, Ze deti bez registracie narodenia ,,sa mozu ocitniit bez Stdtnej pris-
lusnosti, co ich vystavuje riziku vykoristovania®, pricom zdoraznuju, Ze re-
gistracia narodenia je ¢asto prvym krokom k potvrdeniu pravnej identity
a obcianstva dietata.

Okrem pricin zakotvenych v pravnych a administrativnych systémoch
zvysuju riziko detskej bezstatnosti aj nuiteny presun obyvatelstva a migra-

* UNHCR: Mother’s struggle helps drive national movement for legal identity in Ne-
pal. In: UNHCR News Stories [online], 9 October 2024 [cit. 2025-12-07]. Dostupné na
internete: https://www.unhcr.org/news/stories/mother-s-struggle-helps-drive-natio-
nal-movement-legal-identity-nepal

" UN: Committee on the Protection of the Rights of All Migrant Workers and Members
of Their Families - Committee on the Rights of the Child: Joint general comment No.
4(2017) / No. 23 (2017) on State obligations regarding the human rights of children in
the context of international migration in countries of origin, transit, destination and
return. Geneva: UN, 16. november 2017 [online]. Dostupné na internete: https://do-
cuments.un.org/access.nsf/get?DS=CRC%2{C%2fGC%2f23&Lang=E&Open= (PDF
dokument) [cit. 2025-12-07]
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cia. Konflikt v Syrii napriklad sposobil, Ze tisice deti sa narodili syrskym
utecenkam v hostitelskych krajindch, ktorych pravne tpravy o statnej pris-
lusnosti nebrali do uvahy ich §pecifick situaciu. V niektorych eurépskych
krajinach bol v rokoch 2015 - 2016 zaznamenany vyrazny ndarast poctu
deti ute¢encov bez statnej prislusnosti."”

V niektorych pripadoch sa deti prislusnikov extrémistickych skupin
(napriklad tzv. Islamského $tatu) ocitli v stave, ked ich neuznéval za ob-
¢anov Ziadny stat. Jedna z nedavnych $tadii dokonca skiimala, ¢i by deti
narodené na uzemi pod kontrolou ISIS, ktoré nemajui narok na ob¢ianstvo
v ziadnom S$tate, mohli ziskat azyl prave z dévodu svojej bezstatnosti.'
Hoci ide o mimoriadne zlozité pripady, poukazuju na to, ako vojna a vy-
sidlenie mo6zu viest k vytvaraniu celych generacii deti v situdcii de facto bez
$tatnej prislusnosti.

Aké dosledky ma pre dieta skuto¢nost, ze nemd $tatnu prislusnost?
Jednoducho povedané, bezstatnost stavia dieta do vyrazne znevyhodnenej
pozicie uz od narodenia. Deti bez §tatnej prislusnosti ¢asto nemaju pristup
k zékladnym pravam a verejnym sluzbam - moéze im byt odopreté vzde-
lanie, zdravotna starostlivost alebo socialne davky, ktoré s podmienené
preukdzanim ob¢cianstva. Napriklad v pripade Yean a Bosico diev¢atam
nebolo umoznené ziskat rodné listy a jednej z nich bol odmietnuty zapis
do skoly vylu¢ne z dévodu jej bezstatnosti. Podobne deti komunity Nubij-
cov v Keni mali preukazatelne obmedzeny pristup k vzdelaniu, zdravotne;j
starostlivosti a dokonca aj k zakladnej hygiene, ¢o ich odstivalo do chudob-
nych a zanedbanych oblasti bez sluzieb.

Bezstitnost je Casto sprevadzana diskrimindciou a socidlnym vylace-
nim - deti bez dokladov ¢elia stigmatizacii a st zraniteIné voci vykoristo-
vaniu, detskej praci ¢i obchodovaniu s ludmi. KedZe im chyba akykolvek
pravny status, ich rodiny Ziji v neustdlom strachu z policajnej kontroly
alebo zadrzania. V kazdodennom Zivote sa tak bez identifika¢nych dokla-
dov stavaju rizikovymi aj bezné ¢innosti, ako je cestovanie ¢i zriadenie
bankového tctu.

Mozno najtazsim dosledkom bezstatnosti je viak psychologicky do-
pad na vyvin dietata a jeho vnimanie vlastnej identity. Deti bez $titnej
prislu$nosti ¢asto opisuju svoj zivot ako existenciu v pravnom limbe - vy-
rastaju s vedomim, Ze z pohladu prava neexistuju nikde. Tato strata iden-

'* UNICEF: Uprooted: The growing crisis for refugee and migrant children. New York:
UNICEF, September 2016 [online]. Dostupné na internete: https://data.unicef.org/
wp-content/uploads/2021/04/Uprooted The-Growing-Crisis-for-Refugee-and-Mig-
rant-Children report.pdf [cit. 2025-12-07].

®  LUQUERNA, A.: The Children of ISIS: Statelessness and Eligibility for Asylum un-
der International Law. In: Chicago Journal of International Law, ro¢. 21, 2020, ¢. 1, s.
148-193. ISSN 1529-0816.
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tity a pocitu prislusnosti — pravo ,mat prava“, ako to vystizne pomenovala
Hannah Arendt - moze vdZne ovplyvnit ich sebavedomie a buduce Zivotné
prilezitosti. Africky vybor pre prava a blahobyt dietata (ACERWC) v pri-
pade Nubijcov konstatoval, Ze nejasny stav $tatnej prislusnosti odsudzuje
deti na neistt budicnost a porusuje ich pravo na dostojnost a rozvoj.”

Bezstatne dieta je casto dieta, ktoré zostava spolocensky opomenuté.
Ako to vystizne zhrnul UNICEF: ,,Bezstdtnost brdani detom naplno uplat-
nit ich prava.“'® Odstranenie detskej bezstatnosti pritom nie je neredlny
ciel - ide o problém, ktory mozno riesit jednoduchymi a nenakladnymi
legislativnymi opatreniami. Nasledujice casti sa budd venovat pravnym
ramcom, ktoré existuju na rie$enie tohto problému, a tomu, ako ich sudy
a medzindrodné orgny v praxi uplatiuji - alebo zlyh4vajd pri napliiani
slubu zabezpecit kazdému dietatu $tatnu prislusnost.

3. Medzinarodny pravny ramec - Pravo kazdého dietata na
$tatnu prislusnost

Viacero medzinarodnych nastrojov zakotvuje pravo dietata na nado-
budnutie $tatnej prislusnosti a usiluje sa predchadzat bezstatnosti. Tieto
nastroje spolu vytvaraju siet zavazkov, ktora by — aspon formalne — mala
zabezpecit, ze ziadne dieta sa nenarodi ani nezostane bez $tatnej prislus-
nosti. Tento ramec zahrna univerzélne dohovory, Specializované zmluvy
o bezstatnosti, regionalne dohovory a aj nezavazné normy.

Dohovor z roku 1954 o postaveni 0sdb bez $tatnej prislusnosti bol
prvym globdlnym nastrojom, ktory sa venoval problematike bez$tatnos-
ti.”? Poskytuje klucovu definiciu bezstatnej osoby ako osoby, ktora nie je
povazovana za $tatneho prislusnika ziadnym $tatom podla jeho pravne-
ho poriadku. Okrem toho stanovuje minimalne $tandardy zaobchadzania
s osobami bez $tatnej prislusnosti — v oblastiach ako vzdeldvanie, zamest-
nanie ¢i vydavanie cestovnych dokladov — obdobne ako pri utecencoch.
Pokial ide o deti, vyznam tohto dohovoru spociva v tom, ze zabezpecuje,

7 INSTITUT PRE LUDSKE PRAVA A ROZVOJ V AFRIKE - OPEN SOCIETY JUSTI-
CE INITIATIVE: Children of Nubian Descent in Kenya v. Kenya. Communication
No. 002/Com/002/2009, rozhodnutie African Committee of Experts on the Rights
and Welfare of the Child (ACERWC), 22. marca 2011 [online]. Dostupné na internete:
https://www.justiceinitiative.org/litigation/children-nubian-descent-kenya-v-kenya
[cit. 2025-12-07].

'8 UNICEF: Ending childhood statelessness in Europe [online]. UNICEF, 2019. Dostup-
né na internete: https://www.unicef.org/eca/media/8086/file [cit. 2025-12-07]

¥ DOHOVOR O POSTAVENT OSOB BEZ STATNEJ PRISLUSNOSTIL. OSN, 1954. In:
Urad vysokého komisdra OSN pre utecencov [online]. Dostupné na internete: https://

www.unhcr.org/media/1954-konvencia-o-statuse-osob-bez-statnej-prislusnosti [cit.
2025-12-07].
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aby im bol priznany aspon zakladny pristup k pravam na tzemi, kde sa
nachadzaju.

Dohovor o znizovani poctu 0sdb bez statnej prislusnosti z roku 1961
je kli¢ovy medzinarodny nastroj zamerany na prevenciu vzniku novych
pripadov bez§tatnosti.?’ Staty, ktoré si zmluvnymi stranami, sa zavizuju
prijat konkrétne opatrenia, najmi v suvislosti s detmi. Clénok 1 stanovuje
povinnost priznat $tatnu prislusnost osobam narodenym na tizemi $tétu,
ktoré by inak zostali bez $tatnej prislusnosti — bud automaticky pri naro-
deni, alebo na zéklade ziadosti najneskdr do dosiahnutia plnoletosti. Tato
klauzula v praxi zabezpecuje, aby ius soli fungovalo ako zachranna siet
tam, kde zlyhd ius sanguinis. Clanok 4 sa venuje ndjdencom - teda detom
najdenym bez znameho pdévodu - a predpoklada, ze maja $tatnu prislus-
nost krajiny, v ktorej boli njdené, aby sa predislo ich bezstdtnosti. Dalsie
ustanovenia zakazuju zbavenie $tatneho ob¢ianstva, ak by to viedlo k bez-
$tatnosti, s vynimkou uzkych vynimiek, ako je podvod. Dohovor taktiez
chrani deti pred stratou ob¢ianstva v dosledku konania rodicov a pozaduje
zachovanie $tatnej prislu$nosti, pokial je to mozné. Pouc¢enim z minulych
krivd je aj ¢lanok 9, ktory vyslovne zakazuje zdkony odopierajice $tatnu
prislusnost z dévodu rasy, etnického pévodu, ndbozenstva alebo politic-
kého presvedcenia — ako reakciu na pripady denacionalizacie (napr. pocas
apartheidu alebo vo¢i mensinam). K roku 2025 dohovor ratifikovalo 82
§tatov, ¢o obmedzuje jeho dosah. Napriek tomu sa jeho ustanovenia ¢asto
povazuju za najlepsiu prax aj mimo okruh signatarov.

Takmer univerzalna ratifikicia Dohovoru o pravach dietata (s vy-
nimkou jediného §tatu) robi z tejto zmluvy zékladny pilier v oblasti prav
deti, vratane prava na $tatnu prislugnost.” Clénok 7 CRC vyslovne stano-
vuje, Ze ,,Kazdé dieta je registrované ihned po narodeni a md od narodenia
prdvo na meno, pravo na Statnu prislusnost, a pokial to je mozné, prdvo
poznat svojich rodicov a pravo na ich starostlivost.“ Zaroven zavizuje $ta-
ty zabezpecit realizaciu tychto prav najmi v pripadoch, ked by dieta inak
zostalo bez $tatnej prislusnosti. Tato formuldcia jednoznacne usmernuje
$taty k tomu, aby kladli déraz na prevenciu bez§tatnosti pri narodeni. Da-
lej ¢clanok 8 CRC chrani pravo dietata zachovat si svoju identitu - vratane
$tatnej prislusnosti - a zavazuje $taty poskytnut pomoc a ochranu v pripa-
doch, ked bolo dieta protipravne zbavené niektorého z prvkov svojej iden-

2 DOHOVOR O ZNIZOVANI POCTU OSOB BEZ STATNE] PRISLUSNOSTI. OSN,
1961. In: Urad vysokého komisira OSN pre utecencov [online]. Dostupné na inter-
nete: https://www.unhcr.org/media/1961-dohovor-o-znizovani-poctu-osob-bez-stat-
nej-prislusnosti [cit. 2025-12-07].

2 ORGANIZACIA SPOJENYCH NARODOV: Dohovor o pravach dietata. Prijaty Val-
nym zhromazdenim OSN 20. novembra 1989. New York: OSN, 1989 [online]. Dostup-
né na internete: https://www.ohchr.org/en/instruments-mechanisms/instruments/
convention-rights-child [cit. 2025-12-07].
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tity. VSetky tieto ustanovenia st posilnené principom najlepsieho zaujmu
dietata, zakotvenym v ¢lanku 3 CRC, ktory pozaduje, aby najlepsi zaujem
dietata bol prvoradym hladiskom pri v$etkych rozhodnutiach tykajtcich
sa deti. Tento princip podporuje vyklad, podla ktorého priznanie $tatnej
prislusnosti — alebo zabranenie bezstatnosti - je vzdy v najlepSom zaujme
dietata. Spolocne tieto ¢lanky vytvaraju silny normativny ramec: deti maju
pravo na Statnu prislusnost a $taty si povinné konat tak, aby toto pravo
zabezpecili, najma prostrednictvom prevencie bez$tatnosti od narodenia.

Dalim $iroko ratifikovanym ndstrojom, ktory zakotvuje pravo die-
tata na $tatnu prislusnost, je Medzinarodny pakt o obcianskych a poli-
tickych pravach. Clanok 24 ods. 3 ICCPR ustanovuje, ze ,,kazdé dieta md
pravo nadobudnit statnu prislusnost“.** Ide o pravne zavazny zavizok pre
zmluvné $taty. Pakt sice vyslovne neurcuje, ktory $tat ma obcianstvo pri-
znat — ponechéva tuto otazku vnutrostatnej tprave — no Vybor OSN pre
[udské prava (organ monitorujuici plnenie paktu) vo svojej vykladovej praxi
opakovane zdoraznil, ze ¢lanok 24 zavizuje $taty prijat pozitivne opatrenia
na predchadzanie bezstatnosti. Prelomovym rozhodnutim v tejto oblasti
bol pripad D.Z. proti Holandsku z roku 2021, v ktorom Vybor prvykrat
v praxi uplatnil ¢lanok 24 ods. 3 v konkrétnom pripade dietata bez $tatnej
prislusnosti.”? Holandsko podIa Vyboru porusilo pravo dietata na ziskanie
$tatnej prislusnosti tym, Ze neposkytovalo Ziadny pravny mechanizmus na
uznanie bezstatnosti ani na nasledné udelenie obcianstva. Vybor zaroven
konstatoval, Ze $taty nesmu klast na deti neprimerant dokaznu povinnost,
pokial ide o preukazovanie bezstatnosti, a Ze samotna absencia postupu,
ktory by umoznil bezstitnemu dietatu nadobudnut $tatnu prisludnost,
predstavuje porusenie prav podla paktu. Toto rozhodnutie - historicky
prvé svojho druhu podla ¢lanku 24 - potvrdzuje, Ze pravo na $tatnu pris-
lu$nost mozno uplatiovat a presadzovat aj v ramci medzindrodného sys-
tému ochrany Iudskych prav. Zaroven kladie déraz na povinnost $tatov
odstranit legislativne a administrativne nedostatky, ktoré udrziavaju deti
v stave bez $tatnej prislugnosti.

Okrem zékladnych néstrojov v oblasti bezstatnosti existuje viacero
dalsich medzinarodnych zmluav, ktoré sice priamo neustanovuji komplex-
né rieSenia statelessness, no nepriamo posiliiuji pravo dietata na Statnu
prislusnost a pravnu identitu. Spolo¢ne prispievaju k formovaniu medzi-

2 ORGANIZACIA SPOJENYCH NARODOV: Medzinarodny pakt o ob¢ianskych a po-
litickych pravach (International Covenant on Civil and Political Rights — ICCPR).
New York, 19. decembra 1966 (v platnost vstapil 23. marca 1976) 999 UNTS 171

2 HUMAN RIGHTS COMMITTEE: D.Z. v. Netherlands, Communication No. CC-
PR/C/130/D/2918/2016, rozhodnutie z 20. januara 2021. In: United Nations Treaty
Body Jurisprudence Database [online]. Dostupné na internete: https://juris.ohchr.org
[cit. 2025-12-07].
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narodného konsenzu, 7e Ziadne dieta — bez ohladu na pdvod, postavenie
rodicov ¢i zdravotny stav — by nemalo zostat bez obcianstva.

Clanok 9 Dohovoru o odstraneni vietkych foriem diskriminicie
zien (CEDAW) (1979) zavizuje Staty zabezpecit zenam rovnaké prava ako
muzom pri prenose $tatnej prislusnosti na ich deti.* Toto ustanovenie
priamo reaguje na problém rodovo podmienenej bezstatnosti, ktory bol
vy$sie rozobraty — najmi v pripadoch, ked pravny poriadok $tatu neumoz-
nuje matkdam odovzdat ob¢ianstvo ich potomkom. Dohovor tym prispieva
k odstranovaniu zakonov a praktik, ktoré sudne institucie aj ludskopravne
organy opakovane oznacili za diskrimina¢né a nezlucitelné s principom
rovnosti. Clinok 18 Dohovoru o pravach osdb so zdravotnym postih-
nutim (CRPD) (2006) zarucuje, Ze deti so zdravotnym postihnutim maju
pravo na registraciu narodenia a nadobudnutie $tdtnej prislu$nosti na
rovnakom zaklade ako ostatné deti.® Tento zavidzok reflektuje riziko, Ze
deti so zdravotnym postihnutim moézu byt vylicené z evidencie narode-
ni, skryté pred spolocnostou alebo zanedbané - o ich vystavuje riziku de
facto bezstatnosti. Clanok 29 Medzinarodneho dohovoru o ochrane prav
vSetkych migrujicich pracovnikov a ¢lenov ich rodin (1990) priznava
detom migrujucich pracovnikov pravo na meno, registraciu narodenia
a $tatnu prislusnost. Hoci tento dohovor zatial nezaznamenal univerzal-
nu ratifikdciu a viaceré hostitelské krajiny migracie nie st jeho zmluvny-
mi stranami, predstavuje dolezity nastroj na ochranu prav deti Zijicich
v transnaciondlnych, ¢asto pravne neistych situdciach. Tieto dohovory sice
neprindsaju priamy narok na $tatnu prislusnost v kazdom konkrétnom
pripade, no vyznamne prispievaju k normativnej sile myslienky, Ze pravo
na pravnu identitu, vratane $tatnej prislusnosti, je univerzdlne a nesmie
byt podmienené pohlavim rodicov, zdravotnym postihnutim, ¢i migrac-
nym statusom rodiny.

Medzinarodny pravny rdmec jednoznacne potvrdzuje, ze deti maju
pravo na §tatnu prisludnost a Ze $taty su povinné predchadzat detskej
bezstatnosti a znizovat jej vyskyt prostrednictvom réznych opatreni. Te-
oreticky plati, Ze kazdé dieta, ktorému hrozi bez$tatnost, ma pravo ziskat

#  ORGANIZACIA SPOJENYCH NARODOV: Dohovor o odstraneni vietkych foriem
diskriminécie Zien (CEDAW - Convention on the Elimination of All Forms of Discri-
mination Against Women). New York, 18. december 1979

% ORGANIZACIA SPOJENYCH NARODOV: Dohovor o pravach osdb so zdravot-
nym postihnutim (CRPD - Convention on the Rights of Persons with Disabilities).
New York, 13. decembra 2006. In: United Nations Treaty Series, 2515 UNTS 3, 46 ILM
443 (2006)

% ORGANIZACIA SPOJENYCH NARODOV: Medzinirodny dohovor o ochrane prav
vSetkych migrujtcich pracovnikov a ¢lenov ich rodin (International Convention on
the Protection of the Rights of All Migrant Workers and Members of Their Families).
New York, 18. december 1990. In: United Nations Treaty Series, vol. 2220, s. 3 a nasl.
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Statnu prislusnost - ¢i uz zo strany $tatu narodenia, $tatu pévodu rodicov,
alebo za urcitych okolnosti aj tretieho $tatu. Napriek tomu pretrvavajuci
vyskyt deti bez $tatnej prisludnosti poukazuje na zasadnu priepast medzi
pravnou upravou a realitou. V nasledujuicej Casti sa preto pozrieme na to,
ako tieto normy interpretovali a uplatnovali sidy a kvazisudne organy po
celom svete. Ich judikattira odhaluje jednak slubny vyvoj v ochrane prava
na $tatnu prisludnost, no zaroven aj pretrvavajice nedostatky, ktoré brania
tomu, aby sa toto pravo stalo v praxi naplnenou realitou a nie len prazd-
nym vyhlasenim pre deti bez $tatnej prislugnosti.

4. Ako sa sudy vyrovnavaju s detskou bezstatnostou

Medzinarodné a regionalne sudy, ako aj zmluvné organy OSN pre
Tudské prava, sa ¢oraz castejSie zaoberaju pripadmi bezstatnosti - pricom
mnohé z nich sa tykaju prave deti. Takymto sposobom vdychli Zivot pra-
vu na $tatnu prislusnost, ktoré sa z abstraktného principu premiena na
konkrétne vymahatelné pravo. Tato Cast sa zameriava na judikattru, ktora
odréaza, ako stidna prax reaguje na problém deti bez $tatnej prislusnosti.
Tieto pripady ukazujd, ze pravo na $tatnu prislu$nost prestava byt len de-
klarativnym zavdzkom - sudy ho ¢oraz ¢astejsie chapu ako sucast sirsieho
ramca [udskych prav, ktorého nedodrziavanie mé konkrétne pravne na-
sledky pre staty.

Eurdpsky sud pre ludské prava (ESLP) dohliada na dodrziavanie Eu-
répskeho dohovoru o ludskych pravach (EDLP), ktory — na rozdiel od
inych medzindrodnych zmliv - neobsahuje vyslovné pravo na $tatnu pri-
slusnost. Tato absencia spdsobovala, Ze prvé pokusy riesit bez$tatnost deti
prostrednictvom ESLP boli neuspesné. V znamom pripade Karassev proti
Finsku (1999) ruska rodina namietala, Ze odmietnutie udelenia finskeho
ob¢ianstva ich dietatu, narodenému na tuzemi Finska, porusilo Dohovor.
Sud vsak staznost vyhlasil za nepripustnd, kedze EDLP neposkytuje samo-
statné pravo na nadobudnutie Statnej prislusnosti.?’

V poslednych dvoch desatrociach sa v$ak judikatira posunula a ESLP
nasiel nepriamu cestu, ako sa k otdzke §tatnej prislusnosti vyjadrovat - a to
prostrednictvom ¢lanku 8 (pravo na sukromny a rodinny Zivot) a ¢lanku
14 (zékaz diskriminacie). Ak odmietnutie ob¢ianstva zasahuje do identity
jednotlivca alebo je sprevadzané diskrimina¢nym zaobchddzanim, Sud uz
nevaha zasiahnut.

¥  EUROPEAN COURT OF HUMAN RIGHTS: Karassev v. Finland, Application
No. 31414/96, 12. janudr 1999 [online]. In: HUDOC databédza. Dostupné na internete:
https://hudoc.echr.coe.int/eng?i=001-4592 [cit. 2025-12-07].
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Genovese proti Malte (2011) predstavuje prelomové rozhodnutie v ob-
lasti detskej bezstatnosti a Statnej prislusnosti.?® V tomto pripade dieta na-
rodené mimo manzelstva britskej matke a maltskému otcovi nemohlo zis-
kat maltské obcianstvo, pretoze podla vtedajsieho maltského prava mohol
otec preniest obcianstvo len v pripade, ze bol v ¢ase narodenia s matkou
zosobadeny. Vysledkom bola diskrimindcia na zaklade rodinného statusu.
ESLP uznal, Ze hoci ¢lanok 8 negarantuje samostatné pravo na obc¢ianstvo,
otazka pristupu k $tatnej prislusnosti patri do ramca ,,sikromného zivota®,
kedze priamo ovplyvnuje socialnu identitu jednotlivca. Std zaroven skon-
Statoval porusenie ¢lanku 14 v spojeni s ¢lankom 8 z dovodu diskrimi-
nacie na zaklade povodu narodenia (v manzelskom alebo nemanzelskom
zvazku). Rozsudok vyslal jasny signdl: ak $tat udeluje obc¢ianstvo urcitym
skupinam deti, nemoze ho bez objektivneho a rozumného odévodnenia
odopriet inej skupine deti len z dévodu ich rodinného postavenia. Tento
pripad sa stal prvym v histérii, v ktorom ESLP vyslovne uznal, ze diskri-
minacné odopretie obc¢ianstva moze porusovat EDLP.

Hoti proti Chorvdtsku (2018) je dal$im vyznamnym rozhodnutim, hoci
sa tykal dospelého muza, ktory Zzil ako bezstatny v Chorvatsku takmer Sty-
ridsat rokov.”” V ddsledku pravnych prekazok nemohol ziskat ani pobyto-
vé opravnenie, ani zZiadny status, ktory by mu umoznil legélny Zivot. ESLP
rozhodol, Ze takyto stav pravnej neistoty a dlhodobého vylticenia porusil
jeho pravo na sukromny Zivot podla ¢lanku 8. Sud uznal, Ze bez$tatnost
a absencia dokumentov vytvaraju ,,stav neustdlej neistoty a socidlnej izold-
cie®, ktory priamo narusa osobnu identitu jednotlivca a jeho moznost bu-
dovat si vztahy a zdzemie. Tento precedens je osobitne dolezity aj pre deti
- pretoze ak takyto zdsah do identity dospelého jednotlivca predstavuje
porusenie Dohovoru, o to va¢Smi moze byt bezpravne pravne vakuum ne-
udrzatelné v pripade dietata, ktoré zostava v limbe bez dokladov a ochrany.
Staty st tak povinné aktivne konat a neniest deti v situdcii prdvnej neistoty.

Jeden z najvyznamnejsich nedavnych rozsudkov Eurépskeho stidu pre
fudské prava tykajuci sa detskej bezstatnosti predstavuje pripad Hashemi
a ini proti Azerbajdzanu z roku 2022.%° I$lo o skupinu utecencov pocha-

# EUROPEAN COURT OF HUMAN RIGHTS: Genovese v. Malta, Application
No. 53124/09, rozsudok 11. oktébra 2011, nadobudol pravoplatnost 11. januara 2012.
In: HUDOC database [online]. Dostupné na internete: https://hudoc.echr.coe.int/en-
g2i=001-106785 [cit. 2025-12-07]

»  EUROPEANCOURTOFHUMANRIGHTS: Hotiv. Croatia, Application No. 63311/14,
26. aprila 2018. In: HUDOC-databdza [online]. Dostupné na internete: https://hudoc.
echr.coe.int/fre#{%22itemid%22:[%22001-182448%22]} [cit. 2025-12-07].

% EUROPEAN COURT OF HUMAN RIGHTS: Hashemi and Others v. Azerba-
ijan, nos. 1480/16 and 6 others, judgment 13 January 2022. In: HUDOC data-

base [online]. Dostupné na internete: https://hudoc.echr.coe.int/eng#{%22ite-
mid%22:[%22001-215076%22]} [cit. 2025-12-07].

108


https://hudoc.echr.coe.int/eng?i=001-106785
https://hudoc.echr.coe.int/eng?i=001-106785

dzajtcich z Afganistanu a Pakistanu, ktorych deti sa narodili na tzemi
Azerbajdzanu. V ¢ase ich narodenia platil v Azerbajdzane zdkon, podla
ktorého kazda osoba narodend na dzemi $tatu nadobuda $tatnu prislus-
nost (ius soli). Pravny narok tychto deti na azerbajdzanské obcianstvo bol
teda jasne zakotveny v platnom prave. Napriek tomu miestne rady od-
mietli detom vydat rodné listy a doklady totoznosti - vylu¢ne z doévodu,
ze ich rodicia boli cudzinci. Tym im fakticky odopreli uznanie ob¢ianstva,
ktoré im podla zdkona prinalezalo. Domace study tento postup potvrdili
bez toho, aby sa opierali o akykolvek vyslovny zakonny zaklad. Eurépsky
sud konstatoval, Ze Azerbajdzan svojvolne odmietol tymto detom ob¢ian-
stvo, ¢im porusil ich pravo na sikromny zivot podla ¢lanku 8 Dohovoru.
Zdoraznil, Ze samotny vnutro§tatny pravny predpis jasne priznaval §tatnu
prislusnost detom narodenym na tizemi §tatu, a Ze Gradnici svojim postu-
pom konali v rozpore so zdkonom. Nepriznanie ob¢ianstva a nevydanie
dokladov nebolo sprevddzané Ziadnymi procesnymi zdrukami, ¢im islo
o svojvolny zasah do prav deti. Sud priznal stazovatelom nahradu skody
a zaroven fakticky pozadoval, aby Azerbajdzan napravil porusenie tym, ze
detom zabezpeci uznanie obcianstva a vydanie identifika¢nych dokladov.

Medziamericky systém ochrany Iudskych prav patri medzi najprog-
resivnejsie v oblasti uznania prava na $tatnu prislusnost ako zakladného
[udského prava, osobitne v kontexte deti. Americky dohovor o Iudskych
pravach vyslovne chrani pravo na $tatnu prislusnost (¢lanok 20) a zavizuje
$taty predchddzat bezstatnosti osob narodenych na ich izemi. Medziame-
ricky sud pre ludské prava (IACtHR) vyuzil tieto ustanovenia na vydanie
niekolkych prelomovych rozsudkov, ktoré zasadne ovplyvnili pravne mys-
lenie v oblasti bezstatnosti.

Rozsudok Yean a Bosico proti Dominikdnskej republike predstavuje
zasadny obrat v ochrane deti pred bez$tatnostou. Dve diev¢ata — Dilcia
Yean a Violeta Bosico - sa narodili v 90. rokoch v Dominikanskej republi-
ke rodi¢om haitského pévodu s dlhodobym pobytom v krajine. V zmysle
platného zdkona im mal byt priznany dominikdnsky pasivne ob¢iansky
status (ius soli), s vynimkou deti 0sob v tranzite — ¢o sa povodne tykalo
len kratkodobych névstevnikov. Urady vak svojvolne zaradili ich rodi¢ov
medzi osoby v tranzite, a tym dievcatam odmietli vydat rodné listy a uznat
ob¢ianstvo. Jedna z dievcéat nemohla nastupit do $koly, pretoze nemala ofi-
cialny doklad o narodeni. Sidnou cestou sa pripad dostal pred IACtHR,
ktory rozhodol, ze Dominikanska republika porusila ¢lanok 20 (pravo na
$tatnu prislusnost), ¢lanok 18 (pravo na identitu), clanok 24 (rovnost pred
zdkonom), a ¢lanok 1.1 (zdkaz diskrimindcie) Amerického dohovoru. Sud
konstatoval, Ze interpretacia vynimky v tranzite® bola svojvolna a sluzila
na etnické vylucenie osob haitského povodu. Odopretie ob¢ianstva malo
diskriminaény charakter a bolo v rozpore s principom, ze deti narodené na
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uzemi $tatu, ktoré by inak boli bez $ttnej prisludnosti, musia byt uznané
ako obcania. Hoci samotné diev¢atd neskdr dokumenty ziskali, $irsi prob-
lém pretrvaval. V roku 2013 totiz dominikdnsky ustavny sid vydal kon-
troverzné rozhodnutie, ktoré spatne zbavilo obcianstva desattisice 0sob
haitského povodu - ¢o vyvolalo medzindrodné odstdenie. Napriek tomu
zostava pripad Yean a Bosico kli¢ovym precedensom a vystrahou pred
etnicky motivovanou denacionalizaciou deti.

Postoj medziamerického stidu sa opiera o tstavné tradicie viacerych
latinskoamerickych $tatov, ktoré vo velkej miere uplatiuji princip jus soli
a aktivne sa zapojili do kampani na odstranenie bezstatnosti. Napriklad
Kostarika a Brazilia po uvedenych rozsudkoch prijali opatrenia, aby za-
branili tomu, aby deti neznameho pévodu alebo ndjdené deti zostali bez
ob¢ianstva. Rozhodnutia IACtHR, osobitne pripad Yean a Bosico, st dnes
véeobecne uznavané ako autoritativne zdroje v akademickych debatach
o prave na §tatnu prislusnost a su pravidelne citované aj mimo amerického
regionu ako priklad dobrej praxe v oblasti ochrany deti pred bezstatnos-
tou.

Africka charta prav a blaha dietata (ACRWC) predstavuje jeden z naj-
silnejsich regionalnych nastrojov, pokial ide o vyslovné uznanie prava die-
tata na §tatnu prislusnost. Cldnok 6 Charty nielen garantuje toto pravo, ale
zaroven kladie déraz na prevenciu bezstatnosti uz pri narodeni. V kontexte
deti povazuje odmietnutie Statnej prislusnosti za porusenie principu naj-
lepsieho zaujmu dietata a principu nediskriminacie. Pripad IHRDA a OS]I
(v mene nubijskych deti) proti Keni (2011) sa tykal deti z komunity Nu-
bijcov v Keni - skupiny historicky marginalizovanej, pévodne privezenej
do krajiny zo Sudanu pocas kolonidlnej éry.*’ Napriek viac nez storo¢nej
pritomnosti v krajine Nubijci ¢asto nedostavali uznanie Statnej prislu§nos-
ti, a ich deti neboli po narodeni evidované ako ob¢ania. Naopak, museli
¢akat do 18 rokov a nasledne absolvovat zdlhavy a diskriminaény proces
»overovania“ identity, ktory viedol k prietahom alebo odmietnutiam, pri-
¢om mnoho deti zostavalo poc¢as mladosti fakticky bez Statnej prislugnosti.
ACERWC zistil, ze Kena porusila pravo deti na $tatnu prislusnost (¢lanok
6 Charty) a zasadu nediskrimindcie. Analyza Vyboru bola presvedciva:
poukadzal na to, Ze vSetky ostatné kenské deti majui legitimne ocakavanie,
ze ziskaju obcianstvo, zatial ¢o nubijské deti takéto oc¢akavanie nemaju
z dovodu ndro¢ného a zatazujuceho procesu preverovania. Tento rozdiel

31 AFRICAN COMMITTEE OF EXPERTS ON THE RIGHTS AND WELFARE OF
THE CHILD (ACERWC): Institute for Human Rights and Development in Africa
(IHRDA) and Open Society Justice Initiative (on behalf of Children of Nubian Des-
cent in Kenya) v. Kenya, Communication No. Com/002/2009, rozhodnutie z 22. mar-
ca 2011 [online]. Dostupné na internete: https://www.ihrda.org/wp-content/upload-
$/2011/09/002-09-Nubian-children-v-Kenya-Eng.pdf [cit. 2025-12-07].
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bol vyhodnoteny ako diskriminac¢ny a nezlucitelny s najlep$im zdujmom
dietata. Vybor jednozna¢ne konstatoval, Ze bezstatnost je v zdsadnom roz-
pore s najlepsim zaujmom dietata a Ze kenska prax porusila pravo dieta-
ta nadobudnut Statnu prislusnost pri narodeni. Takisto spojil odmietnu-
tie Statnej prisludnosti s porusovanim dal$ich prav - kedze u nubijskych
deti bez $tatnej prislusnosti bolo zdokumentované obmedzené vyuzivanie
vzdelavania, byvania a zdravotnej starostlivosti, bolo porusené ich pravo
na rovnaky pristup k tymto sluzbam.

ACERWC vydal podrobné nédpravné opatrenia: Kena musela zmenit
svoje zakony a postupy tak, aby nubijské deti mohli ziskat $tatnu prislus-
nost pri narodeni, zaviest nediskriminac¢ny systém registracie narodeni
a do Siestich mesiacov podat spravu o vykonavani tychto opatreni. Vybor
dokonca poveril jedného zo svojich ¢lenov monitorovanim plnenia roz-
hodnutia. Takyto doésledny mechanizmus dohladu je v medzinarodnej
justicii pomerne zriedkavy a poukazuje na zavaznost problému. V reakcii
na rozhodnutie Kena podnikla isté kroky (napriklad zvysené vydavanie
dokumentov v nubijskych komunitach a prislub legislativnych reforiem),
hoci podla poslednych sprav niektoré diskre¢né prekazky pretrvavali. Na-
priek tomu rozhodnutie v pripade Nubijskych deti zostava vyznamnym
milnikom: ide o rozhodnutie regiondlneho afrického organu, ktory potvr-
dil pravo na $tatnu prislusnost v praktickej rovine a vyzadoval konkrétne
kroky.

V inych ¢astiach Afriky sa Africkd komisia pre ludské a prava narodov
a novsi Africky sid pre ludské a prava ndrodov zaoberali §tatnou prislus-
nostou v niekolkych pripadoch (napr. v stvislosti so statusom obc¢ianstva
0s0b v Kamerune a Pobrezi Slonoviny) a ¢asto odkazujui na pravo na $tatnu
prislusnost vo vSeobecnej rovine. Africky sud napriklad v pripade Anudo
proti Tanzdnii (2018) riesil situaciu dospelého muza svojvolne zbaveného
tanzanijského obcianstva; Sud uznal pravo na Statnu prislusnost ako ne-
oddelitelnu stcast prava na pravnu subjektivitu a osobnost podla Afric-
kej charty a odsudil vyhostenie osoby do bezstatneho limba.*> Hoci neslo
o detsky pripad, rozsudok potvrdzuje trend, Ze africké instittucie povazuju
neopodstatnené odopretie ob¢ianstva za porusenie fudskych prav.

Africké Tudskopravne organy zdoraznili povinnost predchadzat det-
skej bezstatnosti ako pravny zavizok, opierajic sa o regionalne aj univer-
zalne normy. Ich pristup ¢asto vyslovne integruje zasadu najlepsieho za-
ujmu dietata a aspekty jeho rozvoja. Od Kene po Pobrezie Slonoviny tak

32 AFRICAN COURT ON HUMAN AND PEOPLES’ RIGHTS: Anudo Ochieng Anu-
do v. United Republic of Tanzania, Application No. 012/2015, rozhodnutie 22. marca
2018 [online]. In: African Court on Human and Peoples’ Rights. Dostupné na inter-
nete:  https://www.african-court.org/cpmt/storage/app/uploads/public/5f5/646/ef8/
5f5646ef872cf510171393.pdf [cit. 2025-12-07].
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vidime posun smerom k zostladovaniu vnutrostatnych pravnych uprav
s principom, Ze Ziadne dieta nema zostat bez $tatnej prislusnosti.

Napokon stoji za zmienku, Ze problematikou bez$tatnosti sa zaoberaju
aj vnutrostatne sudy v roznych krajinach, pricom casto cerpaji z medzina-
rodného prava. Napriklad sudy v Bangladési rozhodovali v prospech uzna-
nia $tatnej prislu§nosti pre Bihari komunitu, ktora bola dlhé roky fakticky
bez $tatnej prislusnosti, a sudy v Keni zas priznali ob¢ianstvo osobam bez
$tatnej prislu§nosti, najmé byvalym utecencom, s dérazom na najlepsi za-
ujem dietata a medzinarodné Standardy.

Pozoruhodnym pripadom z posledného obdobia je rozhodnutie $pa-
nielskeho stidu z roku 2022, ktorym bola priznana $panielska statna pri-
slusnost dietatu narodenému pocas presunu medzi krajinami, bez dokla-
dov - vylu¢ne s ciefom zabranit jeho bezstatnosti.** Tento rozsudok vyvolal
velkd pozornost a potvrdzuje, Ze aj narodné sudy coraz Castejsie vnimaju
pravo na §tatnu prislusnost ako zédkladné pravo dietata, a su ochotné vypl-
nit legislativne medzery s cielom ochranit dieta pred pravnym vdkuom. Ju-
dikatura naprie¢ roznymi systémami ukazuje jasny vyvoj smerom k uzna-
niu, Ze bezstatnost je stav, ktory musi pravo napravit, nie akceptovat. Sudy
pritom kreativne vyuzivaju existujice ustanovenia o Iudskych pravach,
aby zabezpecili pravnu identitu pre deti bez ob¢ianstva - ¢i uz formou
priameho prikazu na priznanie $tatnej prislusnosti (ako v pripade medzia-
merickej alebo africkej judikatury), alebo prostrednictvom konstatovania
porusenia prav, ktoré vedie k legislativnym zmendm (ako je to ¢asté v eu-
répskom kontexte alebo v rozhodnutiach Vyboru OSN pre fudské prava).

Zaver

Osud deti bez $tatnej prislusnosti predstavuje hlboku vyzvu pre me-
dzinarodny pravny poriadok aj pre nase svedomie. Medzinarodné pravo
prostrednictvom stiboru zmlav a judikatury jednozna¢ne uznalo, Ze kaz-
dé dieta md pravo na Statnu prislusnost a Ze bezstatnosti deti je potrebné
predchadzat a odstranovat ju. Od globalnych dohovorov az po regionalne
nastroje ochrany Iudskych prav panuje Siroka zhoda o normach, ktoré su
nevyhnutné — normy, ktoré pozaduju, aby ziadne dieta nezostalo bez $tat-
nej prislusnosti, ¢i uz v dosledku kolizie pravnych predpisov alebo v do-
sledku zamernej diskriminac¢nej politiky. Vyvoj sudnej praxe — vratane
rozhodnuti sidov v Eurépe, Amerike, Afrike ¢i organov OSN - tento prin-
cip dalej posilniuje a potvrdzuje, Ze odopretie $tatnej prislusnosti dietatu
moze predstavovat porusenie zékladnych ludskych prav. Tieto sudy ozivili

33 AUDIENCIA PROVINCIAL DE GUIPUZCOA: Sentencia 341/2022 (Appeal no.
2209/2022), 11. méja 2022. In: Court of Appeal of Gipuzkoa [online]. Dostupné na
internete: https://caselaw.statelessness.eu/caselaw/spain-court-appeal-gipuzkoa-ap-
peal-n0-22092022 [cit. 2025-12-07].
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pravne normy a v mnohych pripadoch donutili $taty prijat napravné opat-
renia a priznat defom ob¢ianstvo a identitu, na ktorti maju narok.

Ako vsak tento ¢lanok ukazal, medzi pravom a realitou nadalej pretr-
vava priepastny rozdiel. Kazdy rok sa tisice deti rodia do pravneho vakua
a miliény dalsich ziju bez vyhod a ochrany, ktort $tatna prislusnost prina-
$a. Priciny su roznorodé - od zastaranych pravnych predpisov a adminis-
trativnej necinnosti az po predsudky a politické zanedbanie. Prekonanie
tychto prekazok si vyzaduje viac nez len opakovanie pravnych principov;
vyzaduje si cielené reformy, dosledné presadzovanie prava a predovsetkym
humanitny zavézok k zacleneniu.

Kriticky dolezitd je zmena pohladu: deti by sa nikdy nemali posudzo-
vat cez prizmu migra¢ného statusu, etnického pdvodu ¢i ¢inov ich rodic¢ov
- predovsetkym st to nositelia prav. Pravo dietata na $tatnu prislusnost
je v podstate pravom na miesto vo svete, pravom byt uznany ako niekto,
kto patri do komunity a $tatu. Ked je toto pravo naplnené, otvara sa cesta
k uplatneniu dal$ich prav a zivotnych prilezitosti. Ak je vSak odmietnuté,
dieta zostava pred zavretymi dverami — Casto na okraji spolo¢nosti, bez
uznania a bez perspektivy.

Povzbudzujice trendy vsak davaju dovod na optimizmus. Medzina-
rodné kampane zvysuju povedomie ako nikdy predtym; ¢oraz viac $tatov
novelizuje svoje zakony, aby odstranili pravne medzery; a nové iniciativy
— ako napriklad Globalna aliancia za ukoncenie bezstatnosti do roku 2030
- su pripravené urychlit konkrétne kroky. Narastd aj objem odbornej lite-
ratiry ponukajicej inovativne rieSenia — napriklad koncepcia, Ze $tit na-
rodenia nesie kone¢nu zodpovednost za to, aby Ziadne dieta nezostalo bez
Statnej prislusnosti, ¢o by v pripade véeobecného prijatia mohlo ukoncit
spory o to, kto ma udelit obc¢ianstvo v nejasnych pripadoch. Myslienka,
ze kazdé dieta by malo mat $tatnu prislusnost uz pri narodeni, sa dnes
¢oraz viac vnima nie ako idealisticky ciel, ale ako dosiahnutelny $tandard
spravodlivosti. V tomto kontexte je nevyhnutné formulovat navrhy de lege
ferenda, ktoré by odstranili pretrvavajiice pravne a administrativne nedo-
statky v oblasti uznavania $tatnej prislusnosti deti.

Najpriamej$im rieSenim je, aby kazdy $tat vo svojej pravnej Gprave
o Statnej prislusnosti zakotvil zaruky, ktoré zabrania detskej bezstatnosti.
KIa¢ové je univerzalne uplatiiovanie principu jus soli ako zachrannej siete
pre deti, ktoré by inak zostali bez $tatnej prislusnosti. V praxi to zname-
n4, ze ak sa dieta narodi na izemi $tatu A a pri narodeni neziska ziadnu
inu $tatnu prislunost, $tait A by mu mal priznat svoje obcianstvo - bud
automaticky, alebo prostrednictvom jednoduchého registra¢ného postupu
kratko po narodeni.

Staty by sa mali aktivne usilovat o pristipenie k Dohovorom z roku
1954 a 1961, pretoze takyto krok predstavuje jasny zavazok a spravidla
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vedie k pravnym auditom zabezpecujticim sulad s medzindrodnymi nor-
mami. Pre $taty, ktoré uz k dohovorom pristupili, je dalsim krokom ich
vnutro$tatna implementacia - ¢o moze zahrnat prijatie legislativy, ktord
priamo preberd zmluvné ustanovenia. Napriklad v zakone o §tatnej pris-
lusnosti by sa mohlo uviest, ze ,dieta narodené na uzemi [$tatu], ktoré by
inak bolo bez $tatnej prislunosti, je ob¢anom od narodenia.”

Staty by mali vytvorit formalne postupy na identifikdciu os6b bez $tat-
nej prislusnosti na svojom tzemi - vratane deti — v silade so smernicami
UNHCR. Tieto postupy by mali byt idealne prisposobené detom, napri-
klad prostrednictvom zjednodusenych dékaznych poziadaviek a zohlad-
nenia najlepsieho zaujmu dietata pocas celého procesu. Po oficidlnom
uznani dietata za bez $tatnej prislu$nosti by mal existovat jasny a uskuto¢-
nitelny mechanizmus nadobudnutia ob¢ianstva. Napriklad stat by mohol
umoznit, aby dieta so statusom bez $tatnej prislusnosti poziadalo o ob-
¢ianstvo po kratkom pobyte (vyrazne kratdom nez je standardnd natura-
liza¢na lehota pre dospelych), alebo by mu mohlo byt obcianstvo udelené
automaticky.

Dosiahnutie 100 % registracie narodeni predstavuje zasadné preven-
tivne opatrenie proti detskej bezstdtnosti. Staty by mali odstranit vietky
prekazky, ktoré brania registracii narodenia - napriklad poplatky, sank-
cie za oneskorend registraciu alebo diskrimina¢né poziadavky voci urdi-
tym skupinam obyvatelstva (napr. povinnost preukazovat pravny status
rodicov). Zavedenie mobilnych registra¢nych jednotiek, digitalnych sys-
témov registracie a osvetovych kampani v komunitich moze vyrazne zvy-
§it mieru registracie, najmé v odlahlych alebo socialne znevyhodnenych
oblastiach. Prepojenie registracie narodeni s poskytovanim inych sluzieb
- napriklad zdravotnej starostlivosti — motivuje rodicov registrovat deti uz
v ranom veku. Zaroven musi byt zabezpeceny pristupny a funkény systém
dodato¢nej registracie narodenia pre deti, ktoré neboli zaregistrované pri
narodeni, aby sa predislo ich pravnej neviditelnosti.

V pripade deti, ktoré st de facto bez tatnej prislusnosti alebo ktorych
obciansky status je nejasny, by $taty mali zabezpecit, aby pozivali aspon
také prava a ochranu, aké prinalezia ob¢anom, kym sa ich situacia vyriesi.
To znamena pristup k vzdelaniu, zdravotnej starostlivosti a ochranu pred
vykoristovanim, bez ohladu na ich $tatnu prislusnost. Mnohé prava — ako
napriklad pravo na vzdelanie - si v ramci medzindrodného prava univer-
zalne a nemozno ich odopriet len preto, ze dieta nema ob¢ianstvo.

Normativne navrhy, ktoré boli predstavené — od legislativnych refo-
riem po procesné inovacie — predstavuju praktické kroky na ceste k nulove;j
detskej bezstatnosti. Ich realizdcia si vyZziada odhodlanie, finan¢né a per-
sonalne kapacity, ale niekedy aj odvahu postavit sa zauzivanym postojom.
Medzinarodna spolupraca bude pritom klucovd, pretoze bezstatnost casto
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presahuje hranice jednotlivych $tatov. Odmena je vSak nesmierna: ukon-
¢enie detskej bezstatnosti znamena predist celoZivotnym ujmam a zéro-
venl uvolnit potencial nespoc¢etného mnozstva mladych Iudskych Zivotov.
Predstavovalo by to aj vyznamné vitazstvo v oblasti ludskych prav, dokaz,
ze medzindrodné spolocenstvo dokaze spojit sily a vyriesit problém, ktory
v 21. storo¢i nemd mat miesto.

Na zaver mozno povedat, ze deti bez $tatnej prislusnosti patria medzi
najzranitelnejsich fudi na svete — ale nie s bez nddeje. Pravo a spravodli-
vost stoja ¢oraz viac na ich strane. Hlasy sidov - ¢i uz ide o Eurépsky sud
trvajuci na zékaze svojvole, Medziamericky sud vyzadujuci rovnost, alebo
Africky vybor, ktory zdoraznuje najlepsi zaujem dietata — vSetky posilnuja
tvrdenie, Ze zZiadne dieta by nemalo zostat bez $tatnej prislusnosti. Teraz
je na §tatoch, aby tieto hlasy vypoculi a konali - s podporou medzinarod-
nych organizdcii a ob¢ianskej spolo¢nosti. Svet, v ktorom ma kazdé dieta
ob¢ianstvo, je svetom, ktory od narodenia uznava dostojnost a hodnotu
kazdého cloveka.
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OBCIANSTVO EU UZ NIE JE NA PREDAJ'
EU CITIZENSHIP NO MORE FOR SALE

doc. JUDr. Peter Varga, PhD.?

Abstrakt

Clanok analyzuje schémy ,,zlatych pasov* a ,,zlatych viz, ktoré umoz-
fuju cudzincom ziskat obéianstvo alebo pobyt v ¢lenskych $tatoch EU vy-
menou za investiciu. Autor sa zameriava na rozhodnutie Sidneho dvora vo
veci C-181/23, ktorym bolo udelovanie maltského obcianstva bez skutoc-
ného prepojenia s krajinou vyhlasené za nezdakonné. Rozsudok potvrdzuje,
ze ob¢ianstvo EU nemozno komercializovat. Text poukazuje na potrebu
vacsej transparentnosti, bezpe¢nostnych $tandardov a harmonizacie pra-
vidiel v ramci Eurdpskej unie.

Klucové slova
Ob¢ianstvo EU, §tatne ob&ianstvo, zdsada lojalnej spoluprace, nadobu-

X3

danie $tatneho obcianstva, ,zlaté“ pasy, ,,zlaté“ viza

Abstract

The article analyzes “golden passport” and “golden visa” schemes that
allow foreign nationals to obtain citizenship or residence in EU Member Sta-
tes in exchange for investment. The author focuses on the Court of Justice
ruling in case C-181/23, which declared Malta’s practice of granting citizen-
ship without a genuine link to the country unlawful. The judgment confirms
that EU citizenship cannot be commercialized. The text highlights the need
for greater transparency, stronger security standards, and harmonization of
rules across the European Union.

! Tento ¢lanok bol vypracovany v rdmci grantového projektu VEGA ¢. 1/0635/22, pod
nézvom ,,Statne ob¢ianstvo vo svetle medzinarodnych a eurépskych pravnych princi-
pov a §tandardov®.

doc. JUDr. Peter Varga, PhD., Pravnicka fakulta Trnavskej univerzity v Trnave, Ka-
tedra medzindrodného préava a eurépskeho prava.
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1. Obcianstvo Eurdpskej unie

Koncept obéianstva Eurépskej unie (dalej len ,,EU“) bol zavedeny
v Maastrichtskej zmluve a predstavoval vyznamny krok smerom od ¢isto
hospodérskeho zoskupenia k politickej unii. Ob¢ianstvo EU predstavuje
jeden zo zdkladnych pilierov eurdpskej integracie. Kazdy $tatny prislusnik
&enského §tatu je zdroven ob¢anom EU. Obcianstvo EU doplha $tétne ob-
¢ianstvo a nenahrddza ho. Zo statusu ob¢ana EU priamo vyplyvaju viaceré
prava, ktoré su ekonomického ako aj politického charakteru. Prava eko-
nomického charakteru st spojené s vnutornym trhom a zahfnaju najma
pravo volného pohybu a pobytu, pristup na vnutorny trh. Politické prava
stivisia najma s pravom volit a byt voleny vo volbach do Eurépskeho par-
lamentu a vo volbach do orgdnov samospravy v stite, kde ma obéan EU
pobyt. Kedze podmienky nadobudania a straty $tatneho obcianstva st po-
nechané na vnudtrostatnu pravnu upravu, ich vykon musi byt vzdy v stlade
s prdvom EU a redpektovat jeho zdsady.

1.1. Nadobudanie a strata Statneho obc¢ianstva

Ako potvrdil Sidny dvor Eurdpskej tnie, ¢lenské staty su nadalej vy-
lu¢ne opravnené urcovat podmienky nadobudnutia a straty $tatneho ob-
Cianstva, ¢o ma nésledne vplyv aj na priznavanie obéianstva EU°. K ob-
¢ianstvu EU vydal Sudny dvor viacero rozhodnuti, ktoré potvrdzuju, ze
podla medzinarodného prava je na kazdom ¢lenskom stdte, aby s nale-
zitym zretelom na pravo EU stanovil podmienky nadobudnutia a straty
$tatneho ob¢ianstva, pricom pravna Gprava ¢lenského $tatu nesmie obme-
dzovat t¢inky udelenia $tatneho obcianstva iného ¢lenského Statu tym,
ze stanovi dodato¢nt podmienku na uznanie tohto ob¢ianstva za uc¢elom
vykonu zékladnych slobdd ustanovenych v Zmluve*. Sidny dvor sa vo svo-
jej rozhodovacej ¢innosti nezaoberal iba situaciou nadobidania statneho
obcianstva, ale aj jeho stratou. Obdobne ako v predchadzajicej judikature
zaoberajucou sa podmienkami nadobudania Statneho obcianstva, aj pri
podmienkach straty $tatneho ob¢ianstva zdoraznil zasadu medzinarodné-
ho prava, podla ktorej su ¢lenské §taty EU oprévnené definovat podmienky

> Lantajova D.: Stitna prislugnost fyzickych osob v kontexte sukcesie $titov v priestore
Eurépskej tnie. In: Nova Eurdpa - vyzvy a o¢akdvania. Vyzvy pre medzinarodno-
pravnu a eurdpsku ochranu Iudskych prav v podmienkach novej Eurépy. Dies iuris
Tyrnavienses. Bratislava: Wolters Kluwer, 2016. s. 226-251, ISBN 978-80-8168-560-6.

*  Rozsudok Stdneho dvora zo 7. jula 1992, C-369/90, Mario Vicente Micheletti a ini
proti Delegacion del Gobierno en Cantabria (ECLI:EU:C:1992:295), bod 10.
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nadobudania ako aj straty $tatneho obéianstva. Statne obcianstvo pred-
stavuje vztah medzi $tatom a jeho prislusnikmi charakterizovany lojalitou
medzi $tatnymi prislusnikmi a $titom ako aj reciprotou medzi vzajom-
nymi pravami a povinnostami. Je legitimnym ciefom kazdého $tatu tento
vztah chranit, preto rozhodnutie o odnati §tatneho ob¢ianstva moze byt
viazané na dévody spocivajice vo vieobecnom zaujme, najmé v pripadoch
podvodu. Sudny dvor potvrdzuje legitimitu tohto vztahu ako aj legitimitu
doévodov odnatia §tatneho obéianstva. Zaroven vsak reflektoval, Ze ak oso-
ba strati ob¢ianstvo ¢lenského $tatu, tak automaticky straca aj ob¢ianstvo
EU, ktoré prizndva prava a preto je pritomny aj eurépsky prvok pri posu-
dzovani od6vodnenia straty Statneho ob¢ianstva. Sudny dvor EU pozadu-
je, aby v pripadoch rozhodovania o odnati $tatneho obcianstva bola do-
drzand zdsada proporcionality, pokial ide o dosledky tohto rozhodnutia na
situdciu dotknutej osoby z hladiska prava EU, a to popri skiimani proporcio-
nality tohto rozhodnutia vzhladom na vnitrostdtne prdvo®. Clensky $tat pri
prijimani rozhodnutia o odnati $tatneho ob¢ianstva musi zohladnit pri-
padné dosledky, ktoré toto rozhodnutie ma pre dotknutti osobu a pripadne
pre ¢lenov jeho rodiny, pokial ide o stratu prav, ktoré ma kazdy obc¢an EU,
pri¢om je potrebné najma preverit, ¢i této strata je odé6vodnena vzhladom
na zavaznost porusenia, ktorého sa tato osoba dopustila, na ¢as uplynuty
medzi rozhodnutim o udeleni $tatneho ob¢ianstva a rozhodnutim o jeho
odnati, ako aj na moznost dotknutej osoby nadobudnut spit svoje povodné
$tatne obcianstvo®. Sudny dvor pozaduje, aby instittcia clenského $tatu,
ktora rozhoduje o odnaty $tatneho obcianstva, obligatérne posudila uplat-
nenie zésady proporcionality vo vztahu k poruseniu, ktorého sa dana oso-
ba mala dopustit.

1.2.  Zakaz diskriminacie na zaklade $tatnej prislusnosti

Pre uplatiiovanie prav vyplyvajucich z obcianstva EU sa aplikuje
vSeobecnd zasada zdkazu diskrimindcie na zdklade $tatnej prislusnosti’,
v zmysle ktorej nie je mozné zaobchadzat s ob¢anom iného ¢lenského $tatu
EU rozdielne, $tandardne menej vyhodne, ako so $tatnymi prislusnikmi
domovského ¢lenského $tatu. Tato zasada bola potvrdend a viackrat zdo-
raznend Sudnym dvorom EU, podla ktorého poslanim ustanovenia o ob-
Cianstve Unie ako zdkladného ustanovenia tykajiiceho sa Stdtnych prislus-
nikov ¢lenskych $tdtov je umoznit, aby s obéanmi Unie, ktori sa nachddzajt

* Rozsudok Sudneho dvora z 2. marca 2010, C-135/08, Janko Rottman proti Freistaat
Bayern (ECLI:EU:C:2010:104), bod 55.

¢ Ibid., bod 56.

7V zmysle ¢ldnku 18 ZFEU sa zakazuje akikolvek diskrimindcia na zéklade $titnej
prislu$nosti: V rdmci pésobnosti zmliv a bez toho, aby boli dotknuté ich osobitné usta-
novenia akdkolvek diskrimindcia na zdklade $tatnej prislusnosti je zakdzand.
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v rovnakej situdcii, nezdvisle na ich Statnom obcianstve a v tomto smere
okrem vyslovne stanovenych vynimiek, bolo rovnako zaobchddzané®.

2. Schémy vydavania investorskych pasov a pobytovych viz:
zlaté viza vs. zlaté pasy

Schémy udelovania $tatneho obcianstva pre investorov umoznuj oso-
be zo $tidtu mimo EU nadobudnuit nové $tatne obcianstvo na zdklade vo-
pred stanovenych platieb alebo investicii, a to bez skuto¢ného prepojenia
s krajinou, ktord obcianstvo udeluje (tzv. ,zlaté viza®), ako je napriklad
dlhodoby pobyt. Tieto schémy sa lisia od schém pobytu pre investorov
(tzv. ,zlaté viza“), ktoré umoznuju $tatnym prislusnikom tretich krajin, za
uréitych podmienok, ziskat povolenie na pobyt v krajine EU. Obe formy
schém predstavuju rizika, kedZe z nich mdze vyplynut bezpe¢nostné rizi-
ko, mnohokrat st spojené s pranim $pinavych penazi, danovymi unikmi
a korupciou.

2.1.  Sprava Eurdépskej komisie o rizikach schém obcianstva a poby-
tu pre investorov v EU a kroky na ich riesenie

Eurépska komisia vydala 23. janudra 2019 po prvykrat predstavila
komplexnu spravu o schémach ob¢ianstva a pobytu pre investorov, ktoré
uplatiiuje niekolko ¢lenskych $tatov EUP. Spréva mapuje existujtice prakti-
ky a identifikuje ur¢ité rizika, ktoré tieto schémy predstavujt pre EU, naj-
ma pokial ide o bezpe¢nost, pranie $pinavych penazi, danové uniky a ko-
rupciu. Nedostatok transparentnosti pri ich uplatiiovani a nedostato¢na
spolupraca medzi ¢lenskymi $tatmi tieto rizika este zhorsuja.

2. 1. 1. Schémy ob¢ianstva pre investorov (,,zlaté pasy*)

Eurépska komisia v roku 2019 identifikovala tri ¢lenské $taty (Bulhar-
sko, Cyprus a Malta), ktoré uplatiiuju schémy, ktoré udeluji investorom
$tatne obcianstvo za podmienok, ktoré si menej prisne nez bezné rezimy
naturalizdcie. V tychto troch ¢lenskych Statoch neexistuje povinnost fyzic-
kého pobytu jednotlivca ani poziadavka na skuto¢né prepojenie s krajinou
pred ziskanim ob¢ianstva. Eurdpska komisia upozornuje na stvislost s ob-
&ianstvom EU, ked?e kazd4d osoba, ktord ziska $tdtne obé¢ianstvo ¢lenského
$tatu, zéroveri nadobuda ob¢ianstvo EU, ktoré je spojené najmi s pravom
na volny pohyb a pobyt, pristupom na vnutorny trh EU, ako aj s pravom
volit a byt voleny v eurépskych a miestnych volbach.

8 Rozsudok Sudneho dvora z 20. septembra 2001, C-184/99, Rudy Grzelczyk proti Cen-
tre public d‘aide sociale d‘Ottignies-Louvain-la-Neuve (ECLI:EU:C:2001:458), BOD
31.

°  Spréava je dostupna na webovom sidle Eurdpskej komisie: https://ec.europa.eu/com-
mission/presscorner/detail/en/ip 19 526 (15.9.2025).
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Sprava Eurdpskej komisie identifikovala nasledujice rizika:

«  Bezpecnostné riziko spocivajice v nedostato¢nej kontrole ziadatelov;

o Pranie $pinavych penazi kedZe $taty nedostatocne vykonavaju kontro-
ly na zamedzenie prania $pinavych penazi;

o Danové uniky spojené so zneuzivanim tychto schém na ziskanie vy-
hodnych danovych podmienok;

o Absencia transparentnosti a informovania ohladom uplatnovania da-
nych schém.

2.1.2. Schémy pobytu pre investorov (,,zlaté viza“)

Schémy pobytu pre investorov rovnako predstavuju bezpecnostné rizi-
ké pre ¢lenské staty aj pre EU kedZe platné povolenie na pobyt dava tétne-
mu prislusnikovi tretej krajiny pravo zdrziavat sa v prislusnom ¢lenskom
State, ale aj volne cestovat v schengenskom priestore. Navyse, udelovanie
povoleni na pobyt pre investorov nie je regulované na turovni EU a zosta-
va v pravomoci jednotlivych $tatov. Eurépska komisia identifikovala az 20
¢lenskych $tatov, ktoré takato schému v roku 2019 uplatnovali: Bulharsko,
Cesko, Esténsko, Irsko, Grécko, Spanielsko, Francuzsko, Chorvatsko, Ta-
liansko, Cyprus, Lotyssko, Litva, Luxembursko, Malta, Holandsko, Pol-
sko, Portugalsko, Rumunsko, Slovensko a Spojené kralovstvo.

Sprava Eurdpskej komisie identifikovala nasledujuce rizika:

o Bezpecnostné kontroly su nedostato¢né a chybaju informacie o ich
praktickej realizacii;

o Poziadavka fyzického pobytu je obmedzena alebo Ziadna;

o Nedostatok transparentnosti a dohladu nad tymito schémami, pricom
chybaju statistiky ¢lenskych $tatov.

Eurdpska komisia vyzvala ¢lenské $taty, aby systematicky vykonavali
vSetky povinné hrani¢né a bezpe¢nostné kontroly, riadne dodrziavali po-
ziadavky smernice o povoleni na dlhodoby pobyt a smernice o zlu¢ovani
rodin, zabezpe¢ili riadne dodrZiavania pravidiel EU proti praniu $pina-
vych penazi a vyuzivali néstroje administrativnej spolupréce EU na boj
proti danovym tnikom.

Na spravu Eur6pskej komisie reagoval Eurdpsky parlament, ktory dna
10. jula 2020 prijal uznesenie o komplexnej politike Unie na predchadzanie
praniu $pinavych penazi a financovaniu terorizmu - akénom plane Komi-
sie a dalsom nedavnom vyvoji (2020/2686(RSP)). V uzneseni Eurépsky
parlament vyzyva ¢lenské staty'!, aby ¢o najskor postupne ukondili vetky

12 Uznesenie Eurdpskeho parlamentu je dostupné na webovom sidle Eurépskeho parla-

mentu: https://www.europarl.europa.eu/doceo/document/TA-9-2020-0204 SK.html
(15.9.2025).

" Ibid., bod 31.

123


https://www.europarl.europa.eu/doceo/document/TA-9-2020-0204_SK.html

existujice systémy obcianstva na zaklade investicii alebo pobytu na zak-
lade investicii, najmé v pripade nedostato¢ného overenia a nedostatocnej
transparentnosti, aby sa minimalizovala ¢asto spdjana hrozba prania $pi-
navych penazi, oslabovanie vzdjomnej dovery a integrity schengenského
priestoru, ako aj dalsie politické, hospodarske a bezpecnostné rizika pre
EU a jej ¢lenské staty. Taktiez vyzyva Komisiu, aby ¢o najskor informovala
o opatreniach, ktoré planuje prijat v suvislosti so systémami obcianstva
a pobytu na zaklade investicii, ako aj o vietkych zaveroch svojej expertnej
skupiny vytvorenej na tento tcel a vyzyva Komisiu, aby dalej posudila, ¢i
st splnené predpoklady na zacatie postupov v pripade nesplnenia povin-
nosti proti ¢lenskym §tatom za porusenie ¢lanku 4 ods. 3 ZFEU.

3. Konanie Eurdpskej komisie proti clenskym $tatom

Eurdpska komisia posudzovala schémy zlatych pasov a zlatych viz vo
viacerych c¢lenskych $tatoch. V roku 2020 zacala konanie o poruseni zmlav
voci Cypru pre jeho schému obcianstva pre investorov. Nasledkom inicio-
vania konania zo strany Eurdpskej komisie Cyprus tuto schému pozastavil
a od 1. novembra 2020 prestal prijimat nové ziadosti. Kedze v§ak pokra-
¢oval v spractvani uz podanych zZiadosti, Eurépska komisia zaslala 9. juna
2021 Cypru odovodnené stanovisko. Cyprus ukoncil spracovanie vsetkych
¢akajucich ziadosti v juli 2021.

Komisia mala vdzne namietky voc¢i schéme obcianstva pre investorov,
ktoru uplatiovalo Bulharsko. Nasledkom namietok zo strany Eurdpskej
komisie Bulharsko v roku 2022 tato schému zrusilo.

3.1.  Schéma zlatych maltskych viz

Malta spustila program individudlneho investora ako prva schému
ziskavania obcianstva pre investorov v roku 2014 a odvtedy sa na Malte
naturalizovalo niekolko tisic investorov a ¢lenov ich rodin. V roku 2020
zaviedla novd schému, ktoru nazvalo ,,Maltské ob¢ianstvo naturalizaciou
za vynimocné sluzby prostrednictvom priamej investicie“. Novt schému
zaviedli z dovodu, Ze predchadzajica schéma bola limitovana na 1 800
spesnych hlavnych Ziadatelov a jej kapacita sa zacala napliiat. Nové sché-
ma zachovavala pévodnu $truktiru a umoznovala udelenie $tatneho ob-
¢ianstva vymenou za vopred stanovené platby, bez potreby preukazania
skuto¢ného prepojenia medzi ziadatelom a Maltou. Malta v reakcii na
zalatie vojny zo strany Ruska na Ukrajine v roku 2022 az do odvolania
zacala pozastavovat spracovanie ziadosti od $tatnych prislusnikov Ruske;j
federacie a Bieloruska.
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3.1.1. Podmienky programu maltskych viz

V roku 2020 prijala Malta novelu zakona o ob¢ianstve, ktora umozno-
vala investorom, ktori splnia zoznam finan¢nych poziadaviek, po 12 me-
siacoch pobytu v krajine poziadat o maltské obc¢ianstvo. Medzi poziadavky
naturalizacie patria nasledujuce podmienky:

o poskytnutie prispevku maltskej vlade vo vyske 600 000 eur alebo
750 000 eur,

« nadobudnutie nehnutelnosti urc¢enej na byvanie na Malte v minimal-
nej hodnote 700 000 eur, alebo prenajatie nehnutelnosti urcenej na
byvanie za minimdlne ro¢né ndjomné 16 000 eur na minimdlne pat
rokov,

o poskytnutie daru 10 000 eur registrovanej filantropickej, kultarnej,
$portovej, vedeckej, umeleckej mimovladnej organizacii alebo spo-
lo¢nosti alebo mimovladnej organizacii alebo spolo¢nosti pdsobiace;j
v oblasti dobrych zivotnych podmienok zvierat, alebo organizacii inak
schvalenej orgdnmi verejnej moci,

» pobyt na Malte pocas obdobia 36 mesiacov (platba je 600 000 eur), kto-
ré moze byt skratené na minimalne dvanast mesiacov za predpokladu,
ze sa uskuto¢ni vynimoc¢na priama investicia (platba je 750 000 eur),

o ziadosti m6zu zahrnat aj rodinnych prislusnikov ziadatela, pricom na
tento ucel sa musia vykonat dodato¢né platby vo vyske 50 000 eur na
manzela/manzelku a kazdé dieta.

3.2. Konanie o poruseni zmluv

3.2.1. Napominaci list

Na novelu zakona promptne reagovala Eurépska komisia, ktora 20.
oktoébra 2020 poslala maltskej a cyperskej vlade napominaci list, ¢im ini-
ciovala konanie o poruseni zmlav podla ¢lanku 258 ZFEU. Eurépska ko-
misia obom $tdtom vytykala nesulad programu s prdvom EU, kedZe mala
za to, ze udelovanie $tatneho ob¢ianstva, a tym aj ob¢ianstva EU, vymenou
za vopred stanovenu platbu alebo investiciu, bez skutocného prepojenia
s dotknutymi ¢lenskymi §tatmi, nie je v stlade so zasadou lojalnej spolu-
préce zakotvenou v ¢lanku 4 ods. 3 ZEU". Takéto konanie zéroven nartisa
integritu obcianstva EU, ako je upravené v ¢lanku 20 ZFEU a mala za to,
ze vzhladom na povahu ob¢ianstva EU maju tieto schémy dopad na cela
EU, kedze ak ¢lensky 3tat udeli $tatne obcianstvo, dotyé¢nd osoba sa au-
tomaticky stava obéanom EU a ziskava vietky préva s tym spojené, teda
vSetky ekonomické a politické prava, akymi st pravo volného pohybu os6b

12

Karpat A.: Zasada lojality v prave Eurdpskej tinie. 1. vyd. Praha: rw&w Science & New
Media Passau-Berlin-Prague, 2021, pp. 68-106. ISBN 978-80-87488-41-6
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a pracovnikov alebo volebné pravo v komunalnych volbach a vo volbach
do Eur6pskeho parlamentu. V dosledku toho nie st i¢inky schém ob¢ian-
stva pre investorov obmedzené len na $taty, ktoré ich prevadzkuja, a nie
st ani neutralnym prvkom vo vztahu k ostatnym ¢lenskym $tatom a ce-
lej EU. Eurépska komisia v napominacom liste deklarovala, ze udelovanie
ob¢ianstva EU vymenou za vopred stanovené platby alebo investicie bez
skuto¢ného prepojenia s dotknutymi c¢lenskymi $tatmi narusa samotnu
podstatu ob¢ianstva EU.

3. 2. 2. Dopliujuci napominaci list

Dna 9. juna 2021 Eur6pska komisia rozhodla podniknut dalsie kroky
v ramci konani o poruseni povinnosti vo¢i Cypru a Malte v suvislosti s ich
schémami ob¢ianstva pre investorov. Eurépska komisia nadalej plne res-
pektuje pravomoc oboch §tatov rozhodovat o tom, kto sa moze stat cyper-
skym alebo maltskym ob¢anom, ma vsak za to, Ze tieto aktudlne pravidla
musia byt v stilade s prdvom EU. Cyprus sice svoj program zrusil a od 1.
novembra 2020 prestal prijimat nové Ziadosti, stale vsak spractva tie, ktoré
boli podané predtym. Preto sa Komisia dnes rozhodla postupit v konani
proti Cypru a vydat odévodnené stanovisko, kedZze Cyprus neodstranil
vyhrady Eurdpskej komisie $pecifikované v napominacom liste. Eurépska
komisia podnikla aj dalsie kroky voc¢i Malte kedZe Malta na konci roka
2020 zaviedla novt schému udelovania ob¢ianstva.

Cyprus v reakcii na odévodnené stanovisko Eurdpskej komisie zastavil
spracuvanie ziadosti a k 15. oktébru 2021 zrusil ob¢ianstvo 39 investorom.

3.2.3. Odovodnené stanovisko

Dna 6. aprila 2022 vydala Eurdpska komisia odovodnené stanovisko'
kedze Malta nadalej prevddzkovala program zlatych viz a neprejavila ziad-
ny zamer ho ukoncit, hoci ho pozastavila pre ob¢anov Ruska a Bieloruska
po ruskej invazii na Ukrajinu. Aj napriek tomuto obmedzeniu sa Eur6pska
komisia domnieva, Ze takyto program porusuje zasadu lojélnej spoluprace
(¢ldnok 4 ods. 3 ZEU) a narti$a samotny status ob&ianstva EU. Kedze Mal-
ta v stanovenej lehote dvoch mesiacov nevykonala napravu, Eurépska ko-
misia podala zalobu na Maltu Sidnemu dvoru EU, ktord bola zaloZena na
jedinom zalobnom dévode vychédzajicom z porusenia ¢lanku 20 ZFEU
a ¢ldnku 4 ods. 3 ZEU.

13 Pozri https://ec.europa.eu/commission/presscorner/detail/en/inf 21 2743

" INFR(2020)2301, dostupné na: https://ec.europa.eu/commission/presscorner/detail/
en/ip 22 2068
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3.2.4. Rozsudok Sadneho dvora

Dlho oc¢akéavany rozsudok vo veci C-181/23, Komisia vs. Malta (Citoy-
enneté par investissement) vydal Sidny dvor 29. aprila 2025 (ECLI:EU-
:C:2025:283). Komisia v zaloba zdoraznila, Ze reSpektuje, Ze vymedzenie
podmienok udelovania a straty $tatnej prislusnosti ¢lenského Statu patri
do pravomoci kazdého ¢lenského $tatu, zdoraziuje vsak, Ze tato pravomoc
sa mus{ vykondvat v stilade s prdvom EU aby nedoslo k ohrozeniu podsta-
ty, hodnot a integrity ob¢ianstva EU s cielom zachovat vzéjomnu doveru,
kedze ide o poziadavky vyplyvaju zo zasady lojalnej spoluprace uvedenej
v ¢lanku 4 ods. 3 ZEU a z postavenia ob¢ana EU stanoveného v ¢lanku
20 ZFEU®. Eurdpska komisia nespochybniuje proces naturalizécie osob
ale len rezim udelovania $tatnej prislusnosti ¢lenského $tatu investorom,
ktory tym, Ze meni ob¢ianstvo EU na tovar, ¢o predstavuje obzvlast zévaz-
né porusenie prava EU'. Eurdépska komisia tvrdi, ze program udelovania
Statneho obcianstva investorom za vopred urcené platby alebo investi-
cie a bez poziadavky skutocnej vazby medzi Staitom a Ziadatemi, nartsa
a ohrozuje podstatu a integritu ob¢ianstva EU stanoveného v ¢lénku 20
ZFEU a porusuje zésadu lojélnej spolupréce zakotvenu v ¢ldnku 4 ods. 3
ZEU". Eurépska komisia zdoraziije, Ze institut obéianstva EU sa opiera
o vzajomnu doveru medzi ¢lenskymi $tatmi ktoré automaticky a bezpod-
mienec¢ne rozsirili urcité prava na $tatnych prislusnikov vietkych ostat-
nych clenskych $tatov'. Preto povazuje program udelovania ob¢ianstva
investorom transakcnej povahy spocivajuci v systematickom udelovani
Statnej prislusnosti ¢lenského $tatu za vopred urcené platby alebo investi-
cie za rozporny so samotnou podstatou postavenia ob¢ana EU. Eurépska
komisia napadla ako nedostacujuce, Ze na udelenie obcianstva pozaduje
Malta preukazanie legalneho pobytu, kedze tiato poziadavka nepostacuje
na preukazanie poziadavky skuto¢ného pobytu, dokonca bez potreby pre-
ukdzania fyzickej pritomnosti, a zabezpecenia existencie skuto¢nej vaz-
by s Maltskou republikou. Riziko neexistencie skutocnej vazby spociva aj
v tom, Ze po ziskani obéianstva EU sa obéan moze okamzite prestahovat
do iného ¢lenského $tatu EU.

Stdny dvor odkézal na svoju predchadzajicu judikatiru, v zmysle
ktorej patri vymedzenie podmienok udelenia a straty $tatnej prislusnosti
¢lenského $tatu v sulade s medzinarodnym pravom do pravomoci kazdého

> Rozsudok Sudneho dvora z 29. aprila 2025 vo veci C-181/23, Komisia vs. Malta (Citoy-
enneté par investissement) (ECLI:EU:C:2025:283), bod 42.

¢ Ibid., bod 44.
17 1bid., bod 46.

8 Pozri rozsudok Stidneho dvora zo 7. jula 1992 vo veci C-369/90, Mario Vicente Miche-
letti a ini proti Delegacion del Gobierno en Cantabria (ECLI:EU:C:1992:295).
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¢lenského $tatu. Tuto pravomoc vsak musi clensky stat vykondavat v sulade
s pravom EU". Mal za to, Ze ¢lenské $taty pri udelovani $tdtneho obcian-
stva, kedy vykonavaju svoju pravomoc, nemozno porusit hodnoty a ciele
EU kedze by to znamenalo obmedzenie u¢inkov spojenych s prednostou
prava EU%. Ob¢ania EU majt tak ekonomické ako aj politické prava, pre-
to urcenie podmienok udelenia ich $tatnej prislusnosti ma vplyv na fun-
govanie EU ako spolo¢ného prévneho poriadku?, tieto prava su sucastou
systému préava EU a tvoria neoddelitelnu sucast jej ustavného ramca®, st
prejavom solidarity medzi ¢lenskymi $tdtmi a patri do identity EU. Sudny
dvor argumentoval aj zasadou lojalnej spolupréce, ktora obsahuje povin-
nost ¢lenského $tatu nekonat, ak by mohol ohrozit dosiahnutie cielov EU.
Kedze institut ob¢ianstva EU je zalozeny na spolo¢nych hodnotdch ob-
siahnutych v ¢lédnku 2 ZEU a na vzdjomnej dovere medzi ¢lenskymi $tat-
mi, nemozno pravomoc ¢lenského statu vykonavat sposobom, ktory by bol
zjavne nezluditelny so samotnou povahou ob¢ianstva EU%.

Sudny dvor vychadzal z charakteristiky obéianstva EU, ktoré vyjad-
ruje osobitny vztah solidarity a lojality medzi kazdym ¢lenskym $tdtom
a jeho $tatnymi prislusnikmi, pricom tento vztah je aj zdkladom préav a po-
vinnosti, ktoré Zmluvy vyhradzuji obéanom EU*. Clenské $taty maju $i-
roku mieru volnej uvahy pri vybere kritérii, ktoré mézu uplatnit pre ude-
lenie $tatneho obcianstva, avsak tieto kritéria musia uplatnovat v sulade
s pravom EU. Program naturalizdcie komercionalizovanej povahy, ktory
ma transakénu povahu a podla ktorého sa $tatna prislusnost udeluje vy-
menou za vopred urcené platby alebo investicie zjavne porusuje poziadav-
ku osobitného vztahu solidarity a lojality, ktory sa vyznacuje reciprocitou
prav a povinnosti medzi ¢lenskym $tdtom a jeho Statnymi prislusnikmi,
a nartsa tym vzéjomnu doveru, na ktorej je zalozené ob¢ianstvo EU, ¢im

Pozri rozsudok Stidneho dvora z 2. marca 2010 vo veci C-135/08, Janko Rottman proti
Freistaat Bayern (ECLI:EU:C:2010:104).

% Rozsudok Sudneho dvora z 29. aprila 2025 vo veci C-181/23, Komisia vs. Malta (Citoy-
enneté par investissement) (ECLI:EU:C:2025:283), bod 83.

2 Tbid., bod 89.

22 Stanovisko Siudneho dvora 2/13 z 18. decembra 2014 (ECLI:EU:C:2014:2454), bod 172:
Dosahovanie cielov Unie, ktoré s pripomenuté v ¢lanku 3 ZEU, je zakotvené v sérii
zdkladnych ustanoveni, ako su ustanovenia upravujuce volny pohyb tovaru, sluzieb,
kapitalu a 0s6b, obéianstvo Unie, priestor slobody, bezpe¢nosti a préva, ako aj politiku
hospodarskej stitaze. Tieto ustanovenia, ktoré si suastou systému vlastného Unii, st
$trukturované tak, aby prispievali v rdmci konkrétnej oblasti a jej charakteristickych
znakov k uskuto¢novaniu procesu integracie, ktory je hlavnym zmyslom samotnej
Unie

#  Rozsudok Sudneho dvora z 29. aprila 2025 vo veci C-181/23, Komisia vs. Malta (Citoy-
enneté par investissement) (ECLI:EU:C:2025:283), bod 95.

2 Ibid., Bod 97.
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porusuje ¢ldnok 20 ZFEU a zésadu lojélnej spoluprace zakotvenu v ¢lanku
4 ods. 3 ZEU?. Kedze ¢lenské §taty su povinné uznat ucinky priznaného
$tatneho ob¢éianstva, udelovanie Stditneho ob¢ianstva, ktoré ma transakénu
povahu, je v rozpore so zasadou lojality a nartsa vzéjomnua doveru medzi
¢lenskymi $tatmi, ktora je zaloZena na osobitnom vztahu solidarity a lo-
jality, ktory odévodnuje priznanie prav vyplyvajucich najma z postavenia
ob¢ana EU. Sudny dvor sa vyjadril k jednotlivym podmienkam na udele-
nie $tatneho obcianstva:

« zaplatenie prispevku 600 000 alebo 750 000 eur maltskej vlade,

« nadobudnutie nehnutelnosti urc¢enej na byvanie na Malte v minimal-
nej hodnote 700 000 eur alebo prendjom nehnutelnosti urcenej na by-
vanie na Malte za minimalne ro¢né najomné 16 000 eur na minimalne
5 rokov,

« dar minimalne 10 000 eur registrovanej filantropickej, kultirnej, §por-
tovej, vedeckej, umeleckej mimovladnej organizacii alebo spolo¢nosti
alebo mimovlddnej organizacii alebo spolo¢nosti posobiacej v oblasti
dobrych zivotnych podmienok zvierat, alebo organizacii inak schvale-
nej organmi verejnej moci,

« legalny pobyt na Malte pocas 36 mesiacov, pricom toto obdobie moéze
byt skratené na 12 mesiacov, pokial Ziadatel poskytne dodato¢ny pri-
spevok najmenej 150 000 eur, a

o ziskanie potvrdenia opravnenosti a povolenia podat Ziadost o natura-
lizaciu.

Z vyssie uvedenych prvych troch podmienok vyplyva, ze platby alebo
investicie vo vopred ur¢enych minimalnych sumdach maja v tomto progra-
me rozhodujuce miesto, ¢o naznacuje, ze tento program sa podoba ko-
mercializdcii udelovania $tatneho obcianstva ¢lenského $tatu na zaklade
postupu transakénej povahy?. K poziadavke legdlneho pobytu Sudny dvor
uviedol, Ze tato poziadavka neznamena preukazanie skutocného pobytu
na maltskom tzemi, kedZe fyzicka pritomnost Ziadatela na tomto uizemi sa
vyzaduje len pri ziskavani biometrickych udajov na ucely ziskania povole-
nia na pobyt a na zlozenie slubu vernosti ¢o je velmi obmedzena pritom-
nost na uzemi Malty, rovnako aj poziadavka skratenia legalneho pobytu
z troch rokov na jeden rok dodato¢nou platbou vo vyske 150 000 eur do-
kumentuje jej transak¢nu povahu. To je v rozpore so standardnym postu-
pom naturalizdcie podla maltskych zakonov, ktoré pozaduju vyrazne dlh-
$ie obdobie skuto¢ného pobytu na Malte. Sidny dvor zohladnil aj fakt, ze
Malta verejne predstavila program udelovania ob¢ianstva investorom ako
program naturalizacie, ktory pontka predovsetkym vyhody vyplyvajtce

% Ibid., bod 99.
%6 Tbid., bod 103.
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z obéianstva EU, najmi prdva slobodne sa pohybovat a zdrziavat sa v inych
¢lenskych statoch. Takato propagdacia programu prispieva k preukazaniu,
ze prostrednictvom tohto programu tento c¢lensky $tat zaviedol postup
transak¢nej povahy, ktory sa podoba komercializacii udelenia $tatnej pris-
lugnosti ¢lenského $tatu, pricom na propagéciu tohto postupu vyuzil prava
vyplyvajtce z postavenia ob¢ana EU?. Z vysSie uvedenych dévodov do-
$iel Sudny dvor k zéveru, Ze zavedenim programu udelovania obcianstva
investorom, ktory zavadza transakény postup naturalizdcie vymenou za
vopred urcené platby alebo investicie, a podoba sa tak na komercializaciu
udelovania $tatnej prislusnosti ¢lenského §tatu, a tym aj postavenia obcana
EU, nesplnila povinnosti, ktoré jej vyplyvaji z ¢ldnku 20 ZFEU a ¢lanku
4 ods. 3 ZEU*.

Zaver

Rozhodnutie Sudneho dvora vo veci C-181/23 predstavuje zasadny
milnik v pravnom posudzovani schém ob¢ianstva na zaklade investicie.
Vyhlédsenim maltskych ,zlatych pasov® za nezakonné potvrdil, Ze ob¢ian-
stvo EU nie je obchodovatelnym artiklom, ale prévnym statusom, ktory si
vyzaduje skuto¢né prepojenie s ¢lenskym statom. Tento rozsudok zaroven
vysiela jasny signal ostatnym clenskym $tatom, Ze podobné praktiky su
v rozpore s principmi lojalnej spoluprace a ohrozuju doveru medzi statmi
Eurdpskej unie.

V kontexte rastucich bezpecnostnych rizik, nedostato¢nej transpa-
rentnosti a potencidlu na obchddzanie pravidiel proti praniu Spinavych
pefiazi ¢i danovym unikom, je nevyhnutné, aby EU pristupila k harmoni-
zacii pravidiel udelovania ob¢ianstva a pobytu. Len tak mozno zabezpecit
integritu ob¢ianstva EU, ochranu verejného zdujmu a rovnovéhu medzi
ndrodnymi kompetenciami a spolo¢nymi hodnotami EU.
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JUDIKATURA NASTUPNICKYCH STATOV SFRJ VO
VECIACH STATNEHO OBCIANSTVA (PRIPAD BOSNY
A HERCEGOVINY)

CASE LAW ON CITIZENSHIP IN THE SUCCESSOR
STATES OF THE SFRY: THE CASE OF BOSNIA AND
HERZEGOVINA

JUDr. Lubica Masarova, PhD.!

Abstrakt

Prispevok analyzuje postoj Ustavného siidu Bosny a Hercegoviny k otdz-
ke dvojitého obcianstva. TaZiskom skimania je jeho rozhodnutie U-9/11 zo
dra 23. septembra 2011, v ktorom tistavny sud posudzoval siilad zdkonnej
upravy straty obcianstva v désledku nadobudnutia obcianstva iného sta-
tu s ustavnymi garanciami vyplyvajiicimi z Ustavy Bosny a Hercegoviny.
Cielom clanku je poukdzat na tistavné vychodiskd, argumentacné postupy
a zavery sudu, ako aj na ich vyznam pre pravne postavenie obcanov Bosny
a Hercegoviny, z ktorych mnohi ziskali druhé obcianstvo este pred prijatim
zdkona o obcianstve z roku 1997.

Klucové slova
dvojité obéianstvo, Ustavny stid Bosny a Hercegoviny, strata obcian-
stva, uteCenci, vysidlené osoby

Abstract

This article examines the approach of the Constitutional Court of Bos-
nia and Herzegovina to the issue of dual citizenship. It focuses on Decision
U-9/11 of 23 September 2011, in which the Court assessed the constitutio-
nality of statutory provisions regulating the loss of citizenship following the
acquisition of a foreign nationality. The analysis highlights the constitutio-

! JUDr. Lubica Masarovd, PhD., posobi ako odborna asistentka na Katedre spravneho

prava, prava zivotného prostredia a finan¢ného prava Pravnickej fakulty Trnavskej
univerzity v Trnave.
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nal premises, the Court’s reasoning, and its principal conclusions, with par-
ticular attention to their implications for the legal status of citizens of Bosnia
and Herzegovina, many of whom acquired a second nationality prior to the
adoption of the 1997 Citizenship Act.

Keywords

dual citizenship, Constitutional Court of Bosnia and Herzegovina,
loss of citizenship, refugees, displaced persons,

Uvod

Zaciatkom 90. rokov 20. storocia zacal rozpad byvalej Socialistickej
federativnej republiky Juhosldvie. Republika Bosna a Hercegovina, ako
jedna z republik federacie vyhlasila nezavislost 3. marca 1992 (na zéklade
referenda z 29. februdra — 1. marca 1992). Prakticky takmer okamzite po
vyhldseni nezavislosti sa novy $tat ocitol v obcianskej vojne, ktord je po-
vazovana za jeden z najkrvavejsich stretov v celom priestore byvalej SFR].

Vojna bola ukoncena podpisom tzv. Daytonskej mierovej zmluvy v de-
cembri 1995 v Parizi, ktora urcila administrativne a politické usporiadanie
krajiny. Implementacia ustanoveni mierovej zmluvy bola zverena novovy-
tvorenej institdcii - Uradu vysokého komiséra pre Bosnu a Hercegovinu.
Priloha IV tejto zmluvy obsahovala znenie su¢asnej Ustavy Bosny a Her-
cegoviny (dalej tiez ,Ustava BaH).

Problematika $tatneho obéianstva je upravend v ¢l. I bod 7 Ustavy
BaH. Obcianstvo je definované ako dvojuroviové, t.j. kazda osoba ma
ob¢ianstvo jednej z entit?, ktoré st suc¢astou Bosny a Hercegoviny (dalej
aj »,BaH®), pricom obc¢an entity je automaticky aj statnym ob¢anom BaH.
Vsetky osoby, ktoré boli obcanmi Republiky Bosna a Hercegovina bez-
prostredne pred nadobudnutim platnosti ustavy, sa v sulade s principom
kontinuity stali ex lege ob¢anmi Bosny a Hercegoviny. Obc¢ianstvo osob,
ktoré boli v§ak naturalizované po 6. aprili 1992 a pred nadobudnutim plat-
nosti ustavy, malo byt upravené Parlamentnym zhromazdenim BaH.

Podla bodu 7 pism. b) a d) ¢lanku I Ustavy BaH ziadnej osobe nemoz-
no svojvolne odnat obcianstvo BaH alebo entity a nemoze byt ani inym
sp6sobom ponechana bez ob¢ianstva. Ziadna osoba nemoéze byt zbavena
ob¢ianstva BaH z akéhokolvek dovodu, ako je pohlavie, rasa, farba pleti,
jazyk, vierovyznanie, politické alebo iné zmyslanie, narodny alebo socidl-
ny povod, prisludnost k narodnostnej mensine, majetok, narodenie alebo
iny status. Obc¢ania BaH mozu mat obcianstvo iného $tatu za predpokla-

2 Bosna a Hercegovina je rozdelend na dve entity, a to Federaciu Bosny a Hercegoviny

a Republiku Srbsku. Na severe krajiny lezi neutralny okres (distrikt) Bréko. Obe entity
maju Sirokd autondémiu a kazda md aj svoje vlastné Statne organy (hlavu $tatu, parla-
ment, vladu).
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du, Ze medzi Bosnou a Hercegovinou a touto krajinou existuje bilateralna
zmluva o dvojitom obcianstve. V sulade s tistavou prijatie pravnej upravy
Statneho obcianstva je v pravomoci Parlamentného zhromazdenia BaH,
musi v8ak re$pektovat poziadavky vyjadrené v tstave.

Z hladiska niz$ie analyzovaného rozhodnutia Ustavného sidu Bos-
ny a Hercegoviny je potrebné poukazat na to, Ze vojna v BaH v rokoch
1992-1995 vyvolala masivnu vlnu ndteného vysidlovania a utecenectva
(vnutorného aj vonkajsieho). Podla UNHCR viac ako 2 miliény os6b bolo
na tteku, ¢o predstavuje skoro polovicu obyvatelstva krajiny.* Zhruba 1,2
milidna 0s6b bolo vysidlenych mimo Bosnu a Hercegovinu a naslo ttocis-
ko v cca 25 $tatoch v zahranici. Hoci po skonéeni konfliktu doslo k navratu
velkej casti utecencov, zhruba milién ob¢anov Bosny a Hercegoviny viak
nadalej zostalo Zit v zahranici, kde si medzi¢asom vytvorili svoje rodinné,
ekonomické a socidlne vdzby. Znacna cast Statnych obcanov BaH prijala
obcianstvo krajiny, do ktorej utiekli, alebo vyuzila moznost poskytnutu
pravnymi dpravami inych nastupnickych statov SFR] ziskat aj ich obcian-
stvo.

Masivne vysidlenie obéanov BaH, ktoré pretrvavalo aj po skonc¢eni voj-
nového konfliktu, resp. pocetnost dvojitého obcianstva aj u ob¢anov, ktori
sa vratili spat do krajiny, sposobili, ze otdzka zachovania pravneho zvazku
medzi Bosnou a Hercegovinou a jej ob¢anmi nadobudla nielen pravny, ale
aj vyrazny politicky a spoloc¢ensky rozmer. Nadobudanie cudzieho ob¢ian-
stva zo strany $tatnych obc¢anov BaH bolo vo velkej miere determinované
existen¢nymi dovodmi, snahou zabezpecit si stabilné pravne postavenie
v hostitelskych $tatoch, do ktorych emigrovali, resp. moznostou ulahcenia
cestovania do inych $tatov, a nie umyslom prerusit vizby k domovskému
Statu.

Vychadzajic z uvedenych historickych, demografickych a tstavnych
vychodisk mozZno povedat, ze sa zdkonodarca pri prijati novej pravne;j
upravy $tatneho obcianstva BaH postavil k otdzke dvojitého obcianstva
pomerne restriktivne. Politickt diskusiu v rokoch 1996 - 2010 vyvolali
najmi ustanovenia, ktoré predpokladali automaticku stratu obcianstva
BaH v pripadoch, ked neexistovala bilateralna zmluva o dvojitom ob¢ian-
stve. Ako uvadza Sarajli¢ vzhladom na nutnost vzdat sa bosnianskeho
obcianstva pri ziskani obcianstva iného $tatu, ktory neumoznuje dvojité
ob¢ianstvo (napriklad Nemecko), viac ako 50 000 [udi sa vzdalo bosnian-
skeho obc¢ianstva a mnohi tvorcovia politik sa obavali, Ze ak sa nezmenia
ustanovenia zakona o obcianstve, mozu sa v buducnosti vyskytnut dalsie

*  Returns to Bosnia and Herzegovina reach 1 million. Briefing Notes. [online] Septem-
ber 2004. UNHCR. [cit.2025-12-02] Dostupné na internete: https://web.archive.org/
web/20130522181745/http://www.unhcr.org/cgi-bin/texis/vtx/search?page=search&-
docid=414ffeb44&query=bosnia
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podobné pripady. Zaroven poukazuje na to, Ze priblizne milién ob¢anov
Bosny a Hercegoviny Zije v zahrani¢i (va¢sinou v Severnej Amerike a Eu-
répe), a uz ziskali ob¢ianstvo hostitelskej krajiny.*

V nadvidznosti na uvedené sa nasledujica cast prispevku zameriava na
pribliZenie pravnej ipravy straty $tatneho obc¢ianstva Bosny a Hercegoviny
v pripade nadobudnutia iného ob¢ianstva, ktord bola obsiahnuta v zdkone
o ob¢ianstve BaH a na analyzu rozhodnutia Ustavného sudu Bosny a Her-
cegoviny U-9/11 z 23. septembra 2011, v ktorom stanovil ustavné limity pre
regulaciu dvojitého ob¢ianstva v pravnom poriadku Bosny a Hercegoviny.

1. Rozhodnutie Ustavného sudu Bosny a Hercegoviny o stilade
pravnej upravy dvojitého obc¢ianstva v zakone o $tatnom
obcianstve Bosny a Hercegoviny s Ustavou BaH

Zakon o obcianstve Bosny a Hercegoviny® vydal svojim rozhodnu-
tim Vysoky komisar pre Bosnu a Hercegovinu v roku 1997°. Nésledne bol
identicky text prijaty Parlamentnym zhromazdenim Bosny a Hercegoviny
v roku 1999.

Vychédzajuc z ¢l. I bod 7 pism. d) Ustavy Bosny a Hercegoviny zékon
v ¢l. 4 stanovil, ze Statni ob¢ania Bosny a Hercegoviny mozu mat obcian-
stvo druhého statu pod podmienkou, ze existuje bilaterdlna zmluva medzi
BaH a tymto $tatom, ktora tuto otazku upravuje, a ktoru schvalilo Parla-
mentné zhromazdenie BaH.

Vo vztahu k dvojitému obcianstvu zdkon v ¢lanku 17 upravil stratu
ob¢ianstva ex lege dobrovolnym nadobudnutim iného ob¢ianstva, pokial
bilateralna zmluva medzi Bosnou a Hercegovinou a tymto §tatom, schva-
lend Parlamentnym zhromazdenim BaH, nestanovi inak.

V ramci prechodnych ustanoveni zakon v ¢l. 39 bod 1 dokonca stano-
vil, Ze aj vSetky osoby, ktoré pred tc¢innostou zdkona dobrovolne ziskali
druhé obcianstva, stratia obc¢ianstvo BaH, ak sa do 15 rokov’ od nado-
budnutia u¢innosti zakona nevzdaji druhého obcianstva, okrem ak je to

*  SARAJLIC, E.: Country report: Bosnia and Herzegovina. [online]. [GLOBALCIT],
EUDO Citizenship Observatory, 2010/33. Country Reports 2013/07. [cit.2025-12-02].
Dostupné na internete: https://hdl.handle.net/1814/19605

> Zakon o drzavljanstvu Bosne i Hercegovine, Sluzbeni glasnik BiH br. 4/97, 13/99,
41/02, 6/03, 14/03, 82/05, 43/09, 76/09 i 87/13.

¢ The High Representative’s Decision on the Law on Citizenship of Bosnia and Herze-
govina No. 01/97. [online] Dostupne na internete : https://www.ohr.int/decision-im-
posing-the-law-on-citizenship-of-bih-3/

7 Povodna zdkonnd lehota bola len 5 rokov, a bola zmenend na 15 rokov az v roku 2002,
a to na zaklade rozhodnutia Vysokého komisdra pre BaH, ktorym sa meni zédkon
o ob¢ianstve BaH. Sluzbeni glasnik Bosne i Hercegovine 41/02 [online]. Dostupné na
internete: https://www.ohr.int/odluka-kojom-se-donosi-zakon-o-izmjeni-zakona-o-
-drzavljanstvu-bosne-i-hercegovine-2/
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inak upravené v bilaterdlnej zmluve. Vzdanie sa ob¢ianstva sa nevyzado-
valo, ak to nebolo dovolené alebo to nebolo mozné rozumne pozadovat.
Zaroven podla bodu 2 tohto ¢lanku Rada ministrov BaH mala predlozit
Predsednictvu BaH uzatvorenie bilaterdlnych zmlav so susednymi $tatmi
v termine do 6 mesiacov od nadobudnutia u¢innosti zdkona.

15-ro¢né obdobie upravené v ¢l. 39 zékona malo uplynut 1. janudra
2013. Do roku 2010 boli bilateralne zmluvy podpisané a ratifikované iba
so Zvazovou republikou Juhoslaviou (t.j. nasledne tdto zmluva bola u¢innd
v Srbsku a Ciernej Hore) a Svédskom. S Chorvatskom bola zmluva o dvoji-
tom obcianstve sice podpisand uz v roku 2007, avsak k jej ratifikacii doslo
az v oktobri 2011.

V maji 2011 podal jeden z ¢lenov Predsednictva Bosny a Hercegoviny
Ustavnému stidu Bosny a Hercegoviny ndvrh na preskiumanie stiladu usta-
noveni ¢lénkov 17 a 39 zékona o ob¢ianstve BaH s Ustavou BaH. V ndvrhu
uviedol, Ze tieto ¢lanky zédkona nie st v sulade s ¢lankom I bod 7, ¢lankom
I1 bod 4 v spojeni s ¢ldnkom II bod 3 pism. f) Ustavy BaH?, a tiez ¢ldnkom
14 Eur6pskeho dohovoru o ludskych pravach v spojeni s clankom 8 a ¢lan-
ku 1 Dodatkového protokol ¢. 12 k tomuto dohovoru. Rozpor s Ustavou
BaH videl navrhovatel v tom, ze namietané zakonné ustanovenia urcuju
automaticku stratu $tatneho obcianstva BaH v pripade, ak nedojde k uza-
tvoreniu bilateralnej zmluvy o dvojitom obcianstve so Statom, ktorého ob-
¢ianstvo osoba ziskala. Domnieval sa tiez, ze tieto ustanovenia porusuju
pravo na vseobecny zdkaz diskrimindcie vo vztahu k pravu na rodinny
zivot tych obcanov Bosny a Hercegoviny, ktori maji obcianstvo iného $ta-
tu, s ktorym nebola uzavreta bilateralna zmluva o dvojitom ob¢ianstve vo
vztahu k osobdm, ktoré su $tatnymi prislusnikmi iného $tatu, s ktorym
takdto zmluva uzavreta bola.

V kontexte posudzovania ustavnosti napadnutych ustanoveni obsiah-
nutych v ¢lanku 17. a 39. zdkona o obcianstve BaH, ustavny sud sice v tvo-
de oddvodnenia svojho rozhodnutia poukazal na niektoré principy medzi-
narodného prava tykajiceho sa ob¢ianstva, neskor sa viak vo vztahu k me-
ritu veci nimi viac nezaoberal. Ako jeden z najddlezitejsich zdrojov vyzdvi-
hol Vieobecnu deklaracia Tudskych prav z roku 1948 (na ktoru odkazuje
aj Preambula Ustavy Bosny a Hercegoviny), podla ¢lanku 15 ktorej ,,kazdy
ma pravo na Statnu prislu§nost a nikto nesmie byt svojvolne zbaveny svo-

8 Clanok IT Ustavy BaH upravuje zakladné prava a slobody. Clankom IT bod 3 pism. f)
je garantované pravo na sukromny a rodinny zivot, domov a kore$pondenciu. Bod 4
tohto ¢lanku znie: ,,UZivanie prav a slobod ustanovenych v tomto ¢lanku alebo v me-
dzindrodnych zmluvach uvedenych v prilohe I tejto ustavy je zarucené vietkym oso-
bam v Bosne a Hercegovine bez diskrimindcie na akomkolvek zéklade, ako je pohla-
vie, rasa, farba pleti, jazyk, vierovyznanie, politické alebo iné zmyslanie, narodnostny
a socidlny pdévod alebo prislusnost k narodnostnej mensine, majetok, rodové alebo iné
postavenie.”
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jej $tatnej prislusnosti, ani prava svoju $tatnu prislugnost zmenit“. Dalej
konstatoval, Ze podla medzinarodnych principov sa otazky ob¢ianstva po-
vazujli za stiéast vnitornej (vylu¢nej) jurisdikcie $tatu. Statne obé&ianstvo
vymedzil ako pravny vztah verejnopravnej povahy medzi fyzickou osobou
a suverénnym §$tatom, na zéklade ktorého ma tato osoba status obcana,
respektive ako pravny vztah, ktory urcitu osoba viaze k ur¢itému $tatu.
Pritom kazdy $tat md pravo svojou ustavou a zakonmi urcit, kto mé pravo
na jeho ob¢ianstvo. Stat si méze slobodne urcit, Ze udeli svoje ob&ianstvo
komu chce a medzindrodné pravo ho v tom neobmedzuje. Z toho vyplyva,
ze kazdy $tat pri rozhodovani, ¢i je urcita osoba jeho $tatnym obc¢anom,
vychadza zo svojich predpisov o ob¢ianstve, a naopak, na zaklade svojich
pravnych pravidiel nemoéze urc¢ovat vztah obcianstva medzi fyzickou oso-
bou a inym $tatom. Podla nazoru ustavného sidu hoci v medzinarodnom
prave nebola prijatd doktrina tzv. nezlomného puta, ktoré by zabranilo sta-
tu zbavit osobu obcianstva proti jej voli, spravidla len vynimocne sa §tatom
pripusta, aby niektorého zo svojich obc¢anov zbavili ob¢ianstvo proti jeho
voli.

Pokial ide o nadobudnutie a stratu $tatneho obcianstva, podla ustav-
ného sidu v tejto otdzke neexistuje jednotna $tatna prax. Napriek tomu
mozno podla neho rozpoznat niektoré zakladné principy, a to: 1) je dis-
kre¢nou pravomocou kazdého Statu urcit kto ma pravo na jeho Statne
obcianstvo; 2) $§tat moze svojimi zakonmi stanovit rozne podmienky pre
prijatie do Statneho ob¢ianstva, a (3) $tat nemdze osobu prepustit z ob-
tianstva proti jej voli. Ustavny sud si v tejto suvislosti tiez viima, Ze nie-
ktoré krajiny, ktoré maju velky pocet emigrantov alebo svojich etnickych
prislusnikov v susednych krajinach, svojimi zakonmi zimerne umoznuja
ziskanie vlastného obcianstva bez povinnosti vzdat sa predchadzajiceho
obcianstvo. Navyse, ako sucast reguldcie vztahov medzi nastupnickymi
§tatmi po rozpade urcitého $tatu, v niektorych pripadoch je dvojité ob-
¢ianstvo niektorych osdb povolené ako politické rieSenie inych problémov.

Rovnako tak ustavny sud konstatoval, Ze berie do uvahy aj Eurépsky
dohovor o obcianstve, ktory krajina podpisala a ratifikovala. Poukazal
najmd na ¢lanok 7 ods. 1 pism. a) uvedeného dohovoru, podla ktorého,
zmluvny $tat nesmie vo svojej vnutrostatnej pravnej iprave ustanovit stra-
ta §tatneho obcianstva ex lege, okrem pripadu dobrovolného nadobudnutia
dalsieho ob¢ianstva. V naslednom od6vodneni svojho rozhodnutia vsak
dalej ani s tymto ustanovenim dohovoru nepracoval, hoci na nim posu-
dzovanu vec priamo dopada.

Ustavny sud nésledne uviedol, ze preskiima kompatibilitu napadnu-
tych ustanoveni zdkona o ob¢ianstve predovsetkym vo vztahu k relevant-
nym ustanoveniam Ustavy Bosny a Hercegoviny vzhladom na svoje tistav-
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né pravomoci, zvlast zdoraznujic prvu vetu ¢lanku VI bod 3 Ustavy BaH,
ktora znie: ,,Ustavny std podpori tdto Gstavu.

Citujuc prvé a druhu veta ¢ldnku I bod 7 pism. b) Ustavy Bosny a Her-
cegoviny, ktoré stanovuju jednak, Ze Ziadna osoba nemdze byt svojvolne
zbavena obcianstva BaH, a tiez dovody, na zéklade ktorych je zakdzané
osobu obc¢ianstva zbavit (pohlavie, rasa, farba pleti, jazyk, vierovyznanie,
politicky alebo iny ndzor, narodnostny alebo socialny p6vod, prislusnost
k ndrodnostnej mensine, narodenie) istavny sud si v§ima, Ze zoznam vys-
$ie uvedenych dévodov nebol taxativne uzavrety, kedze sa predmetna veta
ustavy kon¢i slovnym spojenim ,,alebo akykolvek iny status®. Néasledne sud
cituje aj ¢lanok I bod 7 pism. d) Ustavy Bosny a Hercegoviny, podla ktoré-
ho obcania Bosny a Hercegoviny mo6zu byt $tatnymi obcanom iného $tatu
za predpokladu, Ze existuje bilateralna zmluva medzi Bosnou a Hercego-
vinou a tymto Statom.

Ustavny sud dalej pripomenul, Ze existuje velky pocet obéanov Bosny
a Hercegoviny, ktori maju aj obc¢ianstvo iného $tatu, a to bez ohladu na to,
¢i bola uzavreta bilateralna zmluva o ob¢ianstve. Je podla neho nepopie-
ratelné, ze oblianstvo iného $tatu ziskali, pretoze im to umoznili pravne
predpisy iného $tatu, ¢o je v stilade s medzinarodnymi principmi o ob¢ian-
stve, Ze na zakladne vlastnych pravidiel nie je mozné urcit vztah urcitej
osoby s inym §tatom.

Ustavny sud dalej zdoraznil, Ze napadnutymi ustanoveniami (ked sa
za¢nu uplatnovat od 1. janudra 2013) bude obanom Bosny a Hercegoviny,
ktori majt obc¢ianstvo iného $tatu, dana podmienka, aby sa vzdali druhé-
ho obcianstva, ak si chcti ponechat ob¢ianstvo Bosny a Hercegoviny. Tato
podmienka nebude platit len vtedy, ak s urc¢itym Stadtom bola podpisana
zmluva o dvojitom ob¢ianstve..

Riadiac sa ustavnym principom, podla ktorého ,,ustavny sid podpori
ustavu®, je podla neho nepopieratelné, Ze je v zaujme Bosny a Hercegoviny
udrzat vztah so svojimi ob¢anmi, pre ktorych je Statom tzv. materského
alebo povodného obcianstva. Podla jeho ndzoru st napadnuté ustanovenia
zékona o ob¢ianstve v rozpore s tymto zdujmom. Ustavny sid zdodraznil,
ze Ustava BaH nikde neurcuje, ze ob&ania Bosny a Hercegoviny, ktori maju
obé&ianstvo iného $tatu, sa budd musiet vzdat obéianstvo tohto obéianstva,
ak si chcti ponechat (aj) obc¢ianstvo Bosny a Hercegoviny. Hoci je fakt, ze
ustava stanovuje, ze ob¢ania Bosny a Hercegoviny moze mat obcianstvo
iného Statu za predpokladu, Ze existuje bilateralna zmluva o dvojitom ob-
¢ianstve s urcitou krajinou, avsak zaroven nikde nepredpisuje, Ze ob¢ania
BaH, ktori majui obc¢ianstvo iného §tatu, sa ho budd musiet vzdat, pokial
medzi oboma krajinami nebola uzavreta bilateralna zmluva, ak si chct po-
nechat obcianstvo Bosny a Hercegoviny. KedZe napadnuté zakonné usta-
novenia prave uvedené stanovuju, a tak sa — podmieniovanim existenciou
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bilaterdlnej zmluvy (ak si chct ponechat obcianstvo Bosny a Hercegovi-
ny) - obéanom BaH, ktori maju ob¢ianstvo iného $tatu, kladie podmienka
mimo ich kontroly (napriklad, ak legislativa konkrétnej krajiny neumoz-
nuje uzavretie bilateralnej zmluvy o dvojitom obcianstve, alebo neexistuje
umysel a aktivita prislu§nych organov Bosny a Hercegoviny zodpovednych
za uzavretie bilateralnej zmluvy).

Ustavny sud akcentoval to, ze Ustava Bosny a Hercegoviny bola pri-
jaté v konkrétnych historickych suvislostiach. Prijatie Ustavy BaH (ktord
je jednou z priloh medzinarodnej Vseobecnej ramcovej dohody o mieri
v Bosne a Hercegovine) sa zhoduje s koncom vojny v Bosne a Hercegovi-
ne. Vojna bola hlavnou pri¢inou velkého poctu ute¢encov z BaH do inych
krajin (podla udajov Ministerstva pre ludské prava a utecencov Bosny
a Hercegoviny pocet utecencov, ktori v ¢ase rozhodovania stidu zija mimo
Bosny a Hercegoviny, tvori priblizne jednu tretinu jej predvojnovej popu-
lacie). Je teda nesporné, Ze Bosna a Hercegovina je $tat, ktorého velky pocet
predvojnového obyvatelstva zije v inych krajinach, kam prisli (v najvacsej
¢asti) ako vojnovi utecenci. Faktom je, Ze utecenci z BaH Ziadali o ob¢ian-
stvo krajiny, do ktorej prisli, predovSetkym preto, aby si vyriesili problémy
osobnej a existenc¢nej povahy. Je nepopieratelné, ze uplatnovanie napad-
nutych ustanoveni by mimoriadne stazilo navrat tejto kategdrie utecencov
do Bosny a Hercegoviny, pretoze by im bolo odnaté ob¢ianstvo BaH, ¢o by
z nich urobilo cudzincov v ich domovskej krajine. Ustavny sud ako insti-
tucia, ktord ,,podpori Ustavu®, si je tiplne isty, Ze volou tstavotvorcu nebolo
stazit utecencom navrat do ich vlasti. Preto, podla jeho nazoru, je ¢lanok
I bod 7 Ustava BaH nutné vykladat spolo¢ne s jej ¢l. IT bod 5, ktory stano-
vuje, ze véetci utecenci a vysidlené osoby maju pravo slobodne sa vratit do
svojich domovov v sulade so zarukami prav podla Prilohy 7 VSeobecnej
ramcovej dohody o mieri v Bosne a Hercegovine, ktord, okrem iného, za
ucelom bezpecného a dobrovolného navratu utecencov alebo vysidlenych
0sob, zavizuje zmluvné strany tejto dohody k zruseniu zdkonov a sprav-
nych praktik s diskrimina¢nym ti¢elom a Gi¢inkom (¢lanok 1.3a Priloha 7).

Podla tstavného sudu nebolo volou tstavotvorcu, aby obéanom Bos-
ny a Hercegoviny, ktori maju aj obcianstvo inej krajiny a ktori ziju v BaH
alebo po celom svete, podmienoval zachovanie ob¢ianstva Bosny a Herce-
goviny vzdanim sa obcianstva iného $tatu, alebo existenciou bilaterdlnej
zmluvy medzi BaH a tymto $tdtom. Sud aj v tejto ¢asti opatovne zdoraznil,
Ze je v nepopieratelnom zaujme Bosny a Hercegoviny udrzat si urcity vztah
s osobami, pre ktoré je Statom tzv. materského alebo povodného obcian-
stva. Prave preto nevidel Ziaden dévod, aby ob¢anom BaH, ktori maju ob-
¢ianstvo inej krajiny, napadnuté zakonné ustanovenia ukladali podmien-
ky na zachovanie ob¢ianstva Bosny a Hercegoviny (vo forme vzdania sa
obcianstva inej krajiny alebo existencie bilateralnej zmluvy), vzhladom na
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to, ze takéto podmienky nevyjadruju volu ustavotvorcu, ani nie s stano-
vené relevantnymi ustanoveniami Ustavy Bosny a Hercegoviny.

Ustavny std na zdver poznamenal, Ze Ustava Bosny a Hercegoviny
nepopiera opravnenie prislusnych organy Bosny a Hercegoviny (z ¢lan-
ku I bod 7 Ustavy Bosny a Hercegoviny) uréovat podmienky vo vztahu
k ob¢ianstvu, vratane moznosti odobratia alebo straty obc¢ianstva. Avsak
v tomto pripade tstavny sud povazoval podmienky stanovené napadnu-
tymi zakonnymi ustanoveniami pre zachovanie ob¢ianstva Bosny a Her-
cegoviny (vzdanie sa obcianstvo iného Statu alebo existencia bilaterdlnej
zmluvy) za nestiladné s prislugnymi ustanoveniami Ustavy Bosny a Herce-
goviny z dovodov, ktoré uviedol.

Vzhladom na vyssie uvedené Ustavny stid Bosny a Hercegoviny rozho-
dol, zZe ¢ldnok 17 a ¢ldnok 39 odsek 1 zdkona o obd&ianstve neboli v silade
s ¢lankom 1 bod 7 pism. b) a d) Ustavy Bosny a Hercegoviny. Vzhladom
na uvedeny zaver, sud nepovazoval za potrebné skumat dalej ¢i napadnuté
ustanovenia zakona o obc¢ianstve porusuju princip zakazu diskriminacie
v spojeni s pradvom na rodinny Zivot.

Zaver

Rozpad Socialistickej federativnej republiky Juhoslavie bol v niekto-
rych nastupnickych $tatoch sprevadzany vojenskymi konfliktmi, ktoré
mali za nésledok velky pocet ute¢encov a vysidlenych osdb. Sucastou prav-
neho ramca, ktory museli riesit vSetky nastupnicke staty bola aj regulacia
otazky $tatneho obcianstva. Urcenie okruhu $tatnych obcanov, pravidiel
nadobudania a straty obcianstva, ako aj pravne postavenie 0sob s viacna-
sobnou §tatnou prislusnostou sa stali témou nielen normotvorby, ale aj na-
slednej judikatury.

Problematika dvojitého obcianstva sa v jednotlivych statoch vyvijala
rozdielne v zavislosti od historického kontextu, rozsahu vysidlenia obyva-
telstva, vztahu k diaspére a politickych priorit zakonodarcu.

Rozhodnutie Ustavného stidu Bosny a Hercegoviny U-9/11 zo dia 23.
septembra ma dolezity vyznam pre vyklad ustavnych limitov $tatneho
obcianstva, kedze explicitne reflektuje postkonfliktné okolnosti, rozsah
diaspdry a ustavnd ochranu obcianstva ako zdkladného pravneho puta
medzi jednotlivcom a Statom.

Ustava Bosny a Hercegoviny v ¢lénku I bode 7 chrdni nadobudnuté
ob¢ianstvo a zakazuje jeho svojvolné odnatie. Zaroven v$ak umoznuje
viacnasobné obcianstvo len v pripade existencie bilaterdlnej zmluvy o dvo-
jitom ob¢ianstve. Pravna uprava dvojitého obcianstva obsiahnuta v zékone
o ob¢ianstve, hrozbou straty obc¢ianstva Bosny a Hercegoviny, nttila oso-
by, ktoré nadobudli $tdtne obcianstvo iného $tatu, aby sa ho vzdali.
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Rozhodnutie Ustavného sudu Bosny a Hercegoviny U-9/11 z 23.
septembra 2011 sa sustredilo na preskiimanie tejto zdkonnej povojnove;j
upravy z hladiska jej suladu s Gstavnymi vychodiskami. Vyplyva z neho
jej ustavna neudrzatelnost z dovodu, ze zdkonodarca pristupil k regula-
cii dvojitého ob¢ianstva bez dostato¢ného zohladnenia postkonfliktnych
okolnosti a rozsahu diaspory. Rozhodnutie umoznuje lepsie pochopit, ako
Ustavny sud Bosny a Hercegoviny chdpe vyznam ob¢ianstva a hranice z4-
konodarnej diskrécie pri jeho obmedzovani.
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SLOBODA POHYBU OBCANOV UNIE V JUDIKATURE
SUDNEHO DVORA EUROPSKEJ UNIE

FREEDOM OF MOVEMENT FOR EU CITIZENS IN
THE CASE LAW OF THE COURT OF JUSTICE OF THE
EUROPEAN UNION

Mgr. et Mgr. Miroslav Cellar, PhD.!

Abstrakt

Prispevok sa zameriava na analyzu rozsudku Suidneho dvora Eurdp-
skej tinie vo veci C-673/16 Coman a jeho vyznam pre vykon slobody pohy-
bu a pobytu osob v kontexte manZelstiev 0sob rovnakého pohlavia. Pozor-
nost sa venuje vykladu pojmu ,manZelsky partner®, vztahu medzi pravom
Unie a vnutrostatnym pravom, ako aj otdzkam, ktoré rozsudok ponechal
nezodpovedané. Osobitne sa skiima reflexia rozsudku v pravnom poriadku
Slovenskej republiky v zakone o pobyte cudzincov. Cielom prispevku je po-
ukdzat na praktické dosledky judikatiry pre pobytové prava a prekdzky jej
uplatiiovania v praxi.

KTlucové slova
sloboda pohybu a pobytu, C-673/16 Coman, manzelstva os6b rovna-
kého pohlavia, zakon o pobyte cudzincov

Abstract

The paper focuses on the analysis of the judgment of the Court of Jus-
tice of the European Union in Case C-673/16 Coman and its significance
for the exercise of the freedom of movement and residence in the context of
same-sex marriages. Attention is paid to the interpretation of the concept
of “spouse”, the relationship between EU law and national law, as well as to
the issues left unanswered by the judgment. Particular emphasis is placed
on the reflection of the judgment in the legal order of the Slovak Republic,

' Mgr. et Mgr. Miroslav Cellar, PhD., Pravnickd fakulta Univerzity Mateja Bela v Ban-
skej Bystrici, Katedra tistavného prava a tedrie prava, odborny asistent.
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especially in the Act on the Residence of Foreigners. The aim of the paper is to
highlight the practical consequences of the case law for residence rights and
the obstacles to its application in practice.

Keywords

freedom of movement and residence, Case C-673/16 Coman, same-sex
marriages, Act on the Residence of Foreigners

Uvod

Sloboda pohybu a pobytu predstavuje jeden z najzasadnejsich pilie-
rov Eurépskej tnie a sucasne jednu z najprepracovanejsich kategérii eu-
répskeho pravneho poriadku. Pravidld, ktoré na unijnej urovni upravuju
podmienky vstupu a zotrvania fyzickych os6b na uzemi ¢lenskych $tatov,
presli za viac ako sedemdesiat rokov eurépskej integracie znacnym vy-
vojom, ako z hladiska ich obsahu, tak z hladiska okruhu oséb, na ktoré
sa vztahuju. Povod slobody pohybu siaha do koncepcie spolo¢ného trhu
uhlia a ocele, kde mala primarne ekonomicky charakter a sluzila vyluc-
ne na zabezpecenie mobility pracovnej sily v izko definovanom odvetvi
priemyslu. Toto obmedzenie odstranili uz Rimske zmluvy, ktoré v ramci
Eurdpskeho hospodarskeho spolo¢enstva umoznili volny pohyb pracovnej
sily bez sektorovych obmedzeni.? Novinkou bol navyse volny pohyb osob
poskytujucich sluzby a rozsirenie prava pohybu pracovnej sily o pravo na
pobyt v hostitelskej krajine. Prijatim Nariadenia Rady (EHS) ¢. 1612/68
z 15. oktdbra 1968 o slobode pohybu pracovnikov v ramci spolocenstva
bolo pravo na slobodu pohybu rozsirené aj na ich rodinnych prislusnikov.?

Postupom casu vs$ak sloboda pohybu a pobytu nadobudla vyrazny
Gstavnopravny rozmer, ktory prehlbil jej posobnost a transformoval ju na
ndstroj ochrany zékladného statusu ob¢ianstva Unie. Sloboda pohybu tak
dnes predstavuje zdkladné pravo, ktoré umoznuje obéanom Unie vyuzivat
vyhody spolo¢ného hospodérskeho priestoru. Je to zaroven sloboda, kto-
ra je neoddelitelne spojend s principom zakazu diskrimindcie na zéklade
$tatnej prisludnosti a s poziadavkou reSpektovat rovnaké zaobchadzanie
s obéanmi ¢lenskych $tdtov pri vykone prav priznanych pravom Unie.

2 BALDONL E.: The Free Movement of Persons in the European Union: A Legal-histo-
rical Overview. [online]. Pioneur Working Paper No. 2, July 2003, 19 s. Dostupné na
internete: https://www.academia.edu/21816300/The_Free_Movement_of_Persons_
in_the_European_Union_A_Legal historical Overview. [cit. 2025-12-07]

*  Podla¢l. 10 ods. 1 Nariadenia mali bez ohladu na svoju §tatnu prislusnost pravo usadit
sa manzel alebo manzelka pracovnika a potomkovia, ak maji menej ako 21 rokov
alebo st zavislymi osobami, ako aj zavisli pribuzni pracovnika/pracovnicky a jeho
manzelky/manzela vo vzostupnej linii.
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Vyznam slobody pohybu je zarovenn umocneny rozsiahlou judikatu-
rou Sudneho dvora Eurépskej unie (SDEU), ktory v priebehu niekolkych
desatroci zohral kluc¢ovu rolu pri jej interpretdcii a vyvoji. Relativizaciou
poziadavky ekonomickej aktivity SDEU postupne vytvoril komplexny ra-
mec, ktory prekrocil povodné normativne limity a otvoril cestu pre kon-
cep¢nu premenu volného pohybu pracovnikov z tizko ekonomického na
$§iroko definovany ustavny institut volného pohybu 0sob a ich rodinnych
prislusnikov v ramci eurépskeho obcianstva.*

1. Normativne zaklady slobody pohybu

Normativny rdmec slobody pohybu je zakotveny predovsetkym
v Zmluve o Eurépskej tnii (ZEU) a Zmluve o fungovani Eurépskej tnie
(ZFEU). Vychodiskovym bodom je ¢ldnok 9 ZEU, na zéklade ktorej ob-
¢anom Unie je kazd4 osoba, ktord mé $tdtnu prislugnost ¢lenského $ta-
tu. Clanok 20 ZFEU, ktory potvrdzuje ob¢ianstvo Unie ako autonémny
pravny status nadvazujici na Statnu prislusnost ¢lenskych $tatov, definuje
pravo na slobodny pohyb a pobyt ob&ana Unie na uzemi ¢lenskych §ta-
tov. Cldnok 21 ZFEU nésledne poskytuje kazdému obé&anovi pravo volne
sa pohybovat a zdrziavat na tizemi ¢lenskych Statov, pricom vykon tohto
prava podmienuje reSpektovanim obmedzeni a podmienok stanovenych
zmluvami a sekunddrnym pravom. Délezitu tlohu zohrava aj Charta za-
kladnych prav EU (Charta), ktorej ¢lanok 45 zakotvuje préavo na volny po-
hyb a pobyt, ¢im mu dava aj astavny charakter. Charta predstavuje normu
najvy$Sej pravnej sily v hierarchii préva Unie a jej sulad s prdvom ¢len-
skych $tatov je zabezpeceny prostrednictvom aplika¢nej prednosti.

Najvyznamnej$im sekundarnym pravnym aktom v oblasti mobility je
smernica 2004/38/ES o prave obcanov a ich rodinnych prislusnikov vol-
ne sa pohybovat a zdrziavat na uzemi ¢lenskych statov. Smernica rekodi-
fikovala predchadzajiucu normotvorbu v oblasti volného pohybu, ako aj
prisludnt judikatiru SDEU a stanovila jednotny prévny rdmec pre vietky
kategdrie ob¢anov. Podla smernice privo ob¢anov Unie volne sa pohy-
bovat a zdrZiavat sa v rdmci Uzemia ¢lenskych $tatov by sa malo udelit
tiez ich rodinnym prislu§nikom bez ohladu na ich $tatnu prislusnost. Na
ucely tejto smernice by definicia ,rodinného prislusnika“ mala zahrnovat
okrem ,manzelského partnera“ aj ,,registrovaného partnera®, s ktorym ob-
¢an Unie uzavrel registrované partnerstvo na zdklade legislativy ¢lenské-
ho $tatu, ak legislativa hostitelského ¢lenského Statu povazuje registrované
partnerstva za rovnocenné s manzelstvom, a v sulade s podmienkami sta-
novenymi v prislusnej legislative hostitelského c¢lenského $tatu. Smernica
okrem kategérie obéan Unie a rodinny prislusnik ob¢ana Unie zavadza

4 VLACIL, J.: Prdvo na vstup a pobyt na iizemi ¢lenskych §tatov Eurépskej unie. Praha:

Univerzita Karlova, Pravnicka fakulta, 2016. s. 11.
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tieZ pojem opravnenej osoby.’ Hostitelsky clensky $tat podla smernice
v sulade so svojou vnutrostatnou legislativou umozni vstup a pobyt aj pre
»partnera“, s ktorym ma obc¢an Unie trvaly vztah riadne osved¢eny. Hos-
titelsky clensky $tat md pravo vykonat rozsiahle preskiimanie osobnych
okolnosti a zd6vodni akékolvek odmietnutie vstupu alebo pobytu takymto
osobam.

Podla smernice majt vSetci obéania Unie pravo pobytu na tizemi iné-
ho ¢lenského $tatu pocas obdobia dlhsieho ako tri mesiace, ak su v tomto
State ako pracovnici alebo samostatne zarobkovo ¢inné osoby, alebo ak
maju dostatocné zdroje pre samych seba a svojich rodinnych prislugnikov,
aby sa nestali zdtazou pre systém socialnej pomoci hostitelského ¢lenského
$tatu pocas obdobia ich pobytu, a ak maji komplexné krytie nemocen-
ského poistenia v hostitelskom ¢lenskom $tate. Ak ob¢an Unie spliia tieto
podmienky, pravo pobytu sa rozdiruje aj na jeho rodinnych prislugnikov,
ktori nie su $tatnymi prislusnikmi ¢lenského Statu a sprevadzaju alebo sa
pripéjaju k obanovi Unie v hostitelskom ¢lenskom $téte. Hoci sa smernica
vztahuje na situdcie, v ktorej ob&an Unie uplatiiuje slobodu pohybu v inom
¢lenskom Stéte, ako v $tate, ktorého je Statnym prislusnikom, smernica ma
zasadny vyznam pri jej analogickej aplikacii.

2. Rozhodnutie SD EU v pripade Coman

V judikature SD EU asi neexistuje zdsadnejsie rozhodnutie tykajuce sa
obsahu slobody pohybu a pobytu vo vztahu ku zvizkom 0s6b rovnakého
pohlavia ako pripad Coman®. Pripad je obzvlast zaujimavy v slovenskych
podmienkach, z dovodu podobnosti slovenskej a rumunskej pravnej tpra-
vy rodinnych vztahov.

Pan Coman, rumunsky obc¢an a zaroven obc¢an Spojenych $tatov ame-
rickych, sa spoznal s panom Hamiltonom, ob¢anom Spojenych statov
americkych, v New Yorku v juni 2002 a v tomto meste byvali v spolo¢nej
domacnosti od maja 2005 do méja 2009. Nasledne sa pan Coman usadil
v Bruseli (Belgicko), kde pracoval ako asistent poslanca v Eurépskom par-
lamente, zatial co pan Hamilton ostal zit v New Yorku. Dna 5. novembra
2010 uzavreli v Bruseli manzelstvo.

V decembri 2012 sa pani Coman a Hamilton obratili na rumunsky
in$pektorat, aby im oznamil postup a podmienky, za akych pan Hamilton,
ktory nie je ob¢anom Unie, moze ako rodinny prislugnik pana Comana
ziskat pravo legélne sa zdrziavat v Rumunsku pocas obdobia dlhsieho ako

5

Blizsie pozri ¢l. 3 Smernice Eurdpskeho parlamentu a Rady 2004/38/ES z 29. aprila
2004 o préve obéanov Unie a ich rodinnych prislugnikov volne sa pohybovat a zdrzia-
vat sa v ramci uzemia ¢lenskych §tatov.

¢ Stdny dvor Eurépskej inie. Rozsudok z 5. 6. 2018, C-673/16, Relu Adrian Coman a i.
proti Inspectoratul General pentru Imigrari.
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tri mesiace. In§pektorat ich informoval, Ze pain Hamilton ma pravo len
na trojmesacny pobyt, pretoze v pripade osob rovnakého pohlavia man-
zelstvo rumunské pravo neuznéva a preto predizenie prava na prechodny
pobyt pana Hamiltona v Rumunsku z dévodu zlic¢enia rodiny nemozno
priznat.

Pripad sa dostal az pred rumunsky ustavny sid, ktory uviedol, zZe
prejednavand vec sa tyka uznania manzelstva, ktoré v sulade so zakonom
uzavreli v zahrani¢i ob¢an Unie a jeho manzelsky partner rovnakého po-
hlavia, ktory je §tatnym prislusnikom tretieho $tatu, so zretefom na pravo
na rodinny Zivot a pravo na volny pohyb, posudzované z hladiska zakazu
diskrimindacie z dévodu sexudlnej orientdcie. V tejto suvislosti mal astavny
sud pochybnosti, ako sa majt vykladat viaceré pojmy pouzité v relevant-
nych ustanoveniach smernice 2004/38/ES v spojeni s Chartou zakladnych
prav EU a judikattrou Stidneho dvora a Eurépskeho sudu pre ludské préva.

Ustavny sud sa rozhodol polozit Stdnemu dvoru tieto prejudicialne
otazky (zjednodusené):

1. Vztahuje sa pojem ,,manzelsky partner v zmysle smernice 2004/38/
ES na $tatneho prislusnika neclenského statu Eurdpskej tnie rovnakého
pohlavia ako ob¢an Eurépskej tinie, s ktorym tento ob¢an uzatvoril man-
zelstvo v stlade so zakonom, a to na zaklade prava iného ¢lenského $tatu,
ako je hostitelsky $tat?’

2.V pripade kladnej odpovede, vyzaduje dana smernica, aby hostitel-
sky clensky $tat priznal manzelskému partnerovi obcana Eurdpskej tinie
rovnakého pohlavia pravo na pobyt na svojom tzemi na obdobie dlhsie
ako tri mesiace?

Sudny dvor EU v konani pripomenul, Ze smernica 2004/38/ES upravu-
je len podmienky vstupu a pobytu ob¢ana Unie v inych ¢lenskych §tatoch
ako v c¢lenskom $tate, ktorého je $tatnym prislusnikom, a Ze neumoziuje
zalozit odvodené pravo na pobyt v prospech statnych prislusnikov tretich
$tatov, ktori su rodinnymi prislusnikmi obc¢ana Unie, v ¢lenskom $tate,

7 Podla navrhovatelov, holandskej vlady a Komisie sa ¢lanku 2 ods. 2 pism. a) smernice
2004/38/ES musi dat jednotny a autonémny vyklad. Podla tohto vykladu je $tatny pri-
slusnik tretej krajiny rovnakého pohlavia, ktory je riadne zosob4seny s ob¢anom Unie
v stulade s pravom ¢lenského $tatu, zahrnuty pod pojem ,,manzel/manzelka“. Naopak,
rumunskd, loty§skd, madarska a polskd vlada tvrdili, Ze pojem ,manzel/manzelka®
nespadéd do posobnosti prava EU, ale musi byt definovany podla prava hostitelské-
ho ¢lenského §tatu. In: KOCHENOV, D. a kol.: Same-Sex Spouses: More Free Move-
ment, but What About Marriage? Coman Case C-673/16, Coman et al. v Inspectoratul
General pentru Imigrari - Judgment of the Court of Justice (Grand Chamber) of 5
June 2018. [online]. SSRN / ResearchGate, 2020 Dostupné na internete: https://www.
researchgate.net/.../Same-Sex-Spouses-More-Free-Movement-but-What-About-Mar-
riage-Coman-Case-C-673-16-Coman-et-al-v-Inspectoratul-General-Pentru-Imigra-
ri-Judgement-of-the-Court-of-Justice-Grand-Chamber-of-5-June-2018-E.pdf ~ [cit.
2025-12-07].
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ktorého je tento obcan $tatnym prislusnikom. Nakolko sa pani Coman
a Hamilton zaujimali o pravo na pobyt v Rumunsku, t. j. ¢lenskom §ta-
te, ktorého je pan Coman statnym prislusnikom, z toho vyplyva, zZe dana
smernica neumoznuje zalozit odvodené pravo na pobyt pre pana Hamil-
tona, ¢o viak podla SD EU nevyluuje priznat takéto pravo na zdklade
¢lanku 21 ods. 1 ZFEU.

Stdny dvor totiz uz v minulosti totiz rozhodol, ze pokial sa pri prilezi-
tosti stileho pobytu ob¢ana Unie v inom ¢lenskom v §téte, nez ktorého je
$tatnym prislusnikom, podla podmienok stanovenych smernicou 2004/38/
ES a v stilade s nimi rozvinul alebo zacal v tomto ¢lenskom $tate rodinny
zivot, potrebny ucinok prév, ktoré dotknuty obcan Unie vyuziva na zkla-
de ¢lanku 21 ods. 1 ZFEU, vyzaduje, aby rodinny Zivot, ktory viedol tento
obc¢an v uvedenom ¢lenskom §tate, mohol pokracovat po jeho navrate do
¢lenského $tatu, ktorého je Statnym prislusnikom, priznanim odvodené-
ho prava na pobyt dotknutému rodinnému prislusnikovi, ktory je Statnym
prislusnikom tretieho §tatu. Neexistencia takéhoto odvodeného prava na
pobyt by totiz mohla dotknutého ob¢ana Unie odradit od odchodu z ¢len-
ského $tatu, ktorého je Statnym prislusnikom, s cielom vyuzit svoje pravo
na pobyt v inom ¢lenskom $téte podla ¢lanku 21 ods. 1 ZFEU, z dovodu
neistoty, ¢i bude mdct v ¢lenskom $tate povodu pokracovat v rodinnom zi-
vote, ktory sa takto rozvinul alebo zacal v hostitelskom ¢lenskom state. Po-
kial ide o podmienky priznania tohto odvodeného prava na pobyt Sudny
dvor zdoraznil, Ze tieto podmienky nemdzu byt prisnejsie ako podmienky
stanovené smernicou, ktora sa musi pouzit analogicky.

Podla pravneho nazoru Stidneho dvora sa svojou prvou otazkou vnut-
rodtatny sud v podstate pytal, &i v situdcii, v ktorej ob&an Unie vyuzil svoje
pravo volného pohybu tak, Ze sa prestahoval a skuto¢ne zdrziaval v inom
¢lenskom S$tate nez v $tate, ktorého je Statnym prislusnikom, a pri tejto
prilezitosti rozvinul alebo zacal rodinny Zivot so $tatnym prislusnikom
tretieho §tatu rovnakého pohlavia, s ktorym pravoplatne uzavrel manzel-
stvo v hostitelskom ¢lenskom §tate, ¢lanok 21 ods. 1 ZFEU sa ma vykla-
dat v tom zmysle, Ze brani tomu, aby prislu§né organy clenského $tatu,
ktorého je ob¢an Unie §tatnym prislugnikom, odmietli priznat prévo na
pobyt na Gzemi tohto ¢lenského $tatu uvedenému prislusnikovi tretieho
$tatu z dovodu, Ze pravo daného ¢lenského $tatu neupravuje manzelstva
medzi osobami rovnakého pohlavia. Smernica 2004/38/ES, ktora sa mala
v tomto pripade uplatnit analogicky, pouziva pojem ,manzelsky partner®
ako ,rodinny prislusnik®. Pojem ,manzelsky partner®, uvedeny v tomto
ustanoveni oznacuje osobu spojend s inou osobou manzelskym zvizkom,
je podla Sudneho dvora rodovo neutralny, a moze teda zahfnat manzelské-
ho partnera rovnakého pohlavia, ako je dotknuty ob&an Unie. Z toho vy-
plyva, ze ¢lensky $tat sa nemdze odvolavat na svoje vnudtrostatne pravo, aby
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tak odmietol uznat na svojom tizemi, len na ucely priznania odvodeného
prava na pobyt $tatnemu prislusnikovi tretieho $tatu, manzelstvo uzavreté
s obéanom Unie rovnakého pohlavia v inom ¢lenskom $téte v stilade s pra-
vom tohto iného ¢lenského $tatu.

Stdny dvor v konani pripomenul, Ze osobny stav jednotlivcov, pod
ktory spadaju pravidla tykajuce sa manzelstva, patri do pravomoci ¢len-
skych §tatov a pravo Unie do tejto pravomoci nezasahuje. Clenské $taty sa
teda mozu slobodne rozhodnut pre upravenie alebo neupravenie manzel-
stva pre osoby rovnakého pohlavia. Z ustélenej judikatury vak vyplyva,
ze pri vykone tejto prdvomoci musia ¢lenské $taty dodrziavat pravo Unie,
a predovs$etkym ustanovenia Zmluvy, ktoré priznavaji kazdému obc¢anovi
Unie pravo volne sa pohybovat a zdrZiavat sa na tizemi ¢lenskych stétov.
V sulade s ustalenou judikatirou obmedzenie volného pohybu 0s6b moéze
byt opodstatnené len vtedy, ak vychadza z objektivnych dévodov vieobec-
ného zdujmu a je primerané cielu, ktory legitimne sleduje vnutrostatne
pravo.®

Stdny dvor v tejto suvislosti pripomenul, Ze v stlade s ¢lankom 4 ods.
2 ZEU Unia respektuje ndrodnt identitu ¢lenskych $tatov obsiahnuta vich
zakladnych politickych a ustavnych systémoch. Povinnost ¢lenského $ta-
tu uznat manzelstva osdb rovnakého pohlavia uzavreté v inom ¢lenskom
State len na ucely priznania odvodeného prava na pobyt Statnemu pris-
lugnikovi tretieho $tatu, sa ale nedotyka institticie manzelstva definovanej
vnutro$tatnym pravom. Z tejto povinnosti uznania nevyplyva, Ze uvedeny
¢lensky $tat musi upravit vo svojom vnutro$tdtnom prave institiciu man-
zelstva medzi osobami rovnakého pohlavia. Obmedzuje sa len na povin-
nost uznat takéto manzelstva na ucely uplatnenia prav, ktoré tymto oso-
bém vyplyvaju z prava Unie. Takédto povinnost uznania vylu¢ne na ucely
priznania odvodeného prava na pobyt §tatnemu prislusnikovi tretieho sta-
tu neporusuje narodnu identitu ani neohrozuje verejny poriadok dotknu-
tého clenského $tatu.

Sudny dvor v danej veci judikoval, Ze v situacii, v ktorej obéan Unie
vyuzil svoje pravo volného pohybu tak, Ze sa prestahoval a skutoc¢ne zdr-
ziaval v silade s podmienkami stanovenymi v smernici 2004/38/ES vinom
¢lenskom State nez v $tate, ktorého je Statnym prislusnikom, a pri tejto

8 Viaceré vlady, ktoré predlozili Sidnemu dvoru v danom konani pripomienky, totiz
poukazali v tejto stvislosti na zakladnu povahu institicie manzelstva a snahu via-
cerych ¢lenskych §tatov zachovat chépanie tejto institucie ako zvizku medzi muzom
a Zenou, ktory je chraneny v niektorych ¢lenskych §tatoch pravnymi normami s tstav-
nou pravnou silou. Loty$skd vlada v tejto stvislosti na pojednavani uviedla, Ze aj keby
odmietnutie, za okolnosti ako st tie vo veci samej, uznania manzelstiev medzi osoba-
mi rovnakého pohlavia uzavretych v inom ¢lenskom $téte predstavovalo obmedzenie
¢lanku 21 ZFEU, také obmedzenie je zalozené na dévodoch vztahujucich sa na verejny
poriadok a narodnd identitu v zmysle ¢linku 4 ods. 2 ZEU.
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prilezitosti rozvinul alebo zacal rodinny Zivot so $tatnym prislusnikom
tretieho §tatu rovnakého pohlavia, s ktorym pravoplatne uzavrel manzel-
stvo v hostitelskom ¢lenskom $tate, ¢ldnok 21 ods. 1 ZFEU sa méa vykladat
v tom zmysle, Ze brani tomu, aby prislu$né organy clenského $tatu, ktorého
je ob&an Unie $titnym prislugnikom, odmietli priznat pravo na pobyt na
uzemi tohto ¢lenského $tatu uvedenému prislusnikovi tretieho $tatu z do-
vodu, ze pravo daného ¢lenského $tatu neupravuje manzelstva medzi oso-
bami rovnakého pohlavia.

So zretelom na predchadzajice Givahy na druhu otazku odpovedal, ze
¢lanok 21 ods. 1 ZFEU sa mé vykladat v tom zmysle, ze za takychto okol-
nosti Statny prislusnik tretieho $tdtu rovnakého pohlavia ako ob&an Unie,
s ktorym bolo uzavreté manzelstvo v niektorom ¢lenskom §tate v sulade
s pravom daného $tatu, md pravo na pobyt dlhsi ako tri mesiace na uzemi
¢lenského statu, ktorého je obéan Unie $tatnym prislusnikom.

3. Reflexie pripadu Coman v Slovenskej republike

Stdny dvor v konani o prejudicialnej otazke podava vyklad primar-
neho a sekunddrneho préva Unie zdviznym sposobom. Pripad Coman je
prikladom situacie, ked vykon pravomoci ¢lenského $tatu v oblasti rodin-
ného prava moze viest k poruseniu prava EU. V tomto pripade Rumunsko
zakazalo manzelstva osdb rovnakého pohlavia na svojom tzemi. Z hladis-
ka prava EU to nie je problematické, kedZe ¢lenské $taty mozu sami roz-
hodnut, ¢i na svojom tzemi umoznia manzelstva osob rovnakého pohla-
via. Rozhodnutie Rumunska odmietnut uznat manzelstva osdb rovnakého
pohlavia uzavreté vinom ¢lenskom §téate viak viedlo k poruseniu prava EU
v situdcidch, ked obéan EU pochddzajici z iného ¢lenského §tatu ziadal
o uplatnenie prava na zlucenie rodiny na jeho tzemi. Stid si v tomto pri-
pade vybral tu najopatrnej$iu cestu — oprel sa o slobodu pohybu, nie o za-
kladné prava definované cez Chartu, pravdepodobne aby zdsadnejsie ,,ne-
udrel do kultarnych konfliktov.’ Blizkost slovenskej a rumunskej pravne;j
upravy robi pripad Coman v nasich podmienkach obzvlast vyznamnym.

Podla Ustavy Slovenskej republiky je Slovenské republika zvrchova-
ny, demokraticky a pravny $tat, ktory sa neviaze na ziadnu ideoldgiu ani
nabozenstvo. Zaroven Slovenska republika uznava a dodrziava véeobecné
pravidla medzindrodného prava, medzinarodné zmluvy, ktorymi je viaza-
nd, a svoje dal$ie medzinarodné zavazky. Posledna novela tstavy ¢l. 7 do-
plnila o ustanovenia, na zaklade ktorych si Slovenska republika zachovéva
zvrchovanost predovsetkym vo veciach narodnej identity tvorenej najma
zakladnymi kultirno-etickymi otdzkami, ktoré sa tykaju ochrany Zivota

®  RIJPMA, J. J.: You Gotta Let Love Move: ECJ 5 June 2018, Case C-673/16, Coman,
Hamilton, Accept v Inspectoratul General pentru Imigrari. European Constitutional
Law Review, 2019, ro¢. 15, ISSN 1574-0196, s. 324-339.
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a ludskej dostojnosti, sikromného a rodinného Zzivota, manzelstva, rodi-
¢ovstva a rodiny, verejnej moralky, osobného stavu, kultiry a jazyka, ako
aj rozhodovania o veciach s tym stvisiacich v oblasti zdravotnictva, vedy,
vychovy, vzdelavania, osobného stavu a dedenia. Zaroven tstava obsahuje
definiciu manzelstva, ako jedine¢ného zvizku medzi muzom a Zenou.

Pravna uprava, ktord transponuje ustanovenia smernice 2004/38/ES
o volnom pohybe 0s6b, je v Slovenskej republike vyjadrena v zédkone ¢.
404/2011 Z. z. o pobyte cudzincov a o zmene a doplneni niektorych zako-
nov v zneni neskorsich predpisov. Zakon definuje rodinného prislusnika
obc¢ana Unie ako $tatneho prislusnika tretej krajiny, ktory je jeho man-
zel, dieta, zavisly priamy pribuzny v zostupnej alebo vzostupnej linii, ale
taktiez jeho partner, s ktorym mé ob¢an Unie trvaly, riadne osvedceny
vztah." Ide o uplnu transpoziciu ¢l. 3 ods. 2 pism. b) smernice 2004/38/ES.
Slovenska republika nevyuzila moznost prebratia ¢l. 2 ods. 2 pism. b) uve-
denej smernice tykajuci sa registrovaného partnerstva, vzhladom k tomu,
ze slovensky pravny poriadok nepovazuje registrované partnerstva za
rovnocenné s manzelstvom. Partner ob¢ana Eurdpskej unie preukaze ro-
dinny vztah k ob¢anovi Eurdpskej inie dokladom potvrdzujicim, Ze ich
vztah trva, je trvalého charakteru a je riadne osvedceny alebo méze tito
skuto¢nost dokazat akymkolvek vhodnym spésobom. Moze ist napriklad
o uradne osvedcené vztahy (druh-druzka), ktoré vSak nemaju charakter
manzelstva (Francuzsko)."

Policajny utvar podla zdkona o pobyte cudzincov udeli trvaly pobyt
na pat rokov, ak nie st dovody na zamietnutie Ziadosti podla § 48 ods. 2,
$tatnemu prislusnikovi tretej krajiny, ktory je manzelom $tatneho obc¢ana
Slovenskej republiky s trvalym pobytom na tzemi Slovenskej republiky.
Tuto skuto¢nost véak musi prislusnik tretej krajiny preukazat matricnym
dokladom."” Udelenie trvalého pobytu na pét rokov je v tomto pripade
nevyhnutnym predpokladom udelenia trvalého pobytu na neobmedzeny

10 Blizsie pozri §2 ods. 5 zakona ¢. 404/2011 Z. z. o pobyte cudzincov a o zmene a dopl-
neni niektorych zakonov.

Dévodova sprava. Vladny navrh zdkona o kontrole hranic a pobyte cudzincova o zme-
ne a doplneni niektorych zakonov. [online]. Narodna rada Slovenskej republiky. 2011.
Dostupné na internete: https://www.nrsr.sk/web/Dynamic/DocumentPreview.aspx?-
DocID=358760 [cit. 2025-12-07].

Manzelstvo uzavreté v inom §tate, v sulade s pravom tohto $tatu, sa do matriky zapi-
suje podla zdkona ¢. 154/1994 Z. z. o matrikdch. Do matriky v$ak nemozno zapisat
uzavretie manzelstva, ktoré je v rozpore s pravnym poriadkom Slovenskej republi-
ky. Takyto zapis je neplatny dilom jeho vykonania. Navyse, podla zakona ¢. 97/1963
Zb. o medzindrodnom prave sukromnom a procesnom v zneni neskorsich predpisov,
manzelstvo, ktoré v cudzine uzavrel slovensky ob¢an pred inym organom ako pred
organom Slovenskej republiky na to splnomocnenym, je platné v Slovenskej republike,
ak je platné v $tate, pred organom ktorého sa uzavrelo, a ak neexistovala Ziadna okol-
nost vylucujuca uzavretie manzelstva podla slovenského hmotného prava. Uzavretie
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¢as. Policajny ttvar v§ak zamietne Ziadost o udelenie trvalého pobytu, ak
manzelstvo nebolo uzavreté podla osobitného predpisu, ktorym je zdkon
¢. 36/2005 Z. z. o rodine a o zmene a doplneni niektorych zakonov v zne-
ni neskorsich predpisov, podla ktorého mozno uzavriet len manzelstvo
medzi muZom a Zenou, nie medzi dvoma osobami rovnakého pohlavia.
Vysledkom teda je, Ze cudzinec - $tatny prislusnik tretej krajiny, ktory tvo-
ri manzelsky par rovnakého pohlavia so slovenskym $taitnym obc¢anom
uzavretym v zahranic¢i, nema zakonny narok na udelenie trvalého pobytu
na tzemi Slovenskej republiky.

Ziadne zo spomenutych ustanoveni slovenského pravneho poriadku
sa pravdepodobne nedostiava do kolizie s ustavou, ani ZEU ¢i ZFEU, ba
dokonca ani s Dohovorom o ochrane Iudskych prav a zakladnych slobod
Rady Eurdpy (RE). Staty majt v rdmci svojich pravnych poriadkov pré-
vo na re$pektovanie svojej narodnej identity (EU), pripadne Sirokej miery
volnej uvahy (RE), ¢i indtitut manzelstva ponechaju iba pre pary opa¢ného
pohlavia, alebo umoznia uzatvarat manzelstvo aj pirom rovnakého pohla-
via. Pripad zakona o pobyte cudzincov je v§ak odlisny. Netyka sa vieobec-
ného uznania manzelskych zvazkov os6b rovnakého pohlavia pre tucely
plného vyuzivania z toho im plynucich prav totoznych s pravami podla
prava $tatu, v ktorom manzelstvo uzavreli, ale slizi len na praktickd rea-
lizaciu slobody pohybu v zmysle prava Unie v sulade s rozsudkom SDEU
vo veci Coman.

Prave tieto okolnosti viedli verejni ochrankynu prav v marci 2022
k ndvrhu na zalatie konania o stilade prévnych predpisov na Ustavhom
sude SR, v ktorom namietala nestlad prislusnych ustanoveni zdkona o po-
byte cudzincov. Dna 29. jina 2022 prijal ndvrh tstavny std na dalsie kona-
nie.® K decembru 2025 vo veci rozhodnuté nebolo. Mozno sa domnievat,
Ze toto je prave jeden z tych dvoch pripadov, o ktorych hovoril predseda
ustavného siidu v pléne Narodnej rady SR v decembri tohto roku, v ktorom
nevie plénum ustavného sudu prijat meritdrne rozhodnutie, kvoli chybaju-
cemu jednému sudcovi, pri rovnosti hlasov 6 za a 6 proti.

Zaver

Rozsudok vo veci Coman ma svojich privrzencov, aj odporcov. Jed-
ni ho chapu ako zna¢ny posun v chapani ndrodnej identity a vyluénych
kompetencii ¢lenskych Statov v oblasti rodinného prava, ini ako sudny
aktivizmus a prekracovanie pravomoci zverenych Unii. Pre Kochenova
a Belavusaua je pripad Coman vysledkom zlyhania institucionalneho pre-

manzelstva medzi dvomi osobami rovnakého pohlavia v8ak bez pochybnosti je okol-
nostou vylu¢ujicou uzavretie manzelstva podla slovenského hmotného prava.

3 Nalez z 12. oktobra 2022, sp. zn. PL. US 9/2022. Zbierka nélezov a uzneseni Ustavného
sudu SR, ro¢. 32,2022, &. 73.
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sadzovania préva EU, nie prejavom jeho funkénosti. Kladu si otazku, ¢i
zlyhala Eurépska komisia ako ,,strazkyna zmlav“ a preco viac nez 10 rokov
netrestala ¢lenské staty ako Rumunsko, Polsko, Madarsko, ¢i Slovensko,
ktoré vedome porusovali smernicu 2004/38/ES voc¢i manzelom rovnaké-
ho pohlavia. Kritici sa zdroven pytaju, ¢i je akceptovatelné, ze $tat uzna
manzelstvo osdb rovnakého pohlavia len pre tucely slobody pohybu, ale
nie pre ucely dedenia, pristupu k zdravotnym informdciam, rodic¢ovstvu,
¢i dochodkom.™

Rozsudok vo veci Coman obsahuje jedno zasadné obmedzenie, na kto-
ré je potrebné upozornit, ktoré vsak nebolo vytvorené osobitne pre pripady
parov rovnakého pohlavia, kedze ide o zasadu stanovenu uz v predcha-
dzajucej judikature a ktort Sudny dvor v tomto pripade len zopakoval.
Ide o z4sadu, podla ktorej mdze obéan Unie uplatiiovat pravo na zlucenie
rodiny pri navrate do svojho domovského clenského $tatu len vtedy, ak
pocas skuto¢ného pobytu na izemi iného c¢lenského statu skutocne byval
a pocas tohto skuto¢ného pobytu si tam vytvoril alebo upevnil rodinny Zi-
vot. V predchadzajuicej judikatire Stdny dvor spresnil, Ze takyto skuto¢ny
pobyt moze existovat len vtedy, ak sa ob¢an Unie usadil v inom ¢lenskom
$tate aspon na tri mesiace."

Rozsudok vo veci Coman otvoril viacero otdzok, ktoré budud musiet
byt v budicnosti zodpovedané. Sidny dvor vo svojom rozsudku napriklad
opakovane odkazuje na manzelstva, ktoré boli uzavreté v ¢lenskom $tate
v sulade s pravom tohto $tatu, alebo pouziva obdobné formulacie. Zname-
na to, Ze ak by sa pan Hamilton a pan Coman vzali v New Yorku namiesto
v Bruseli, Sidny dvor EU by rozhodol, Ze Rumunsko nie je povinné uznat
ich ako manzelov? Taktiez treba zddraznit, Ze tento rozsudok sa uplatnuje
len na cezhrani¢né situdcie, a preto nemoze pomoct zosobasenym parom
rovnakého pohlavia, ktoré sa nachadzaju v Cisto vnutro$tatnej situdcii,
teda v situdcii bez akejkolvek vizby na pravo EU. Napriklad, ak by sa pan
Coman prestahoval z Rumunska len do USA, tam by uzavrel manzelstvo

4 KOCHENOV, D. V. - BELAVUSAU, U.: After the Celebration: Marriage Equality in
EU Law post-Coman in Eight Questions and Some Further Thoughts. Maastricht
Journal of European and Comparative Law, 2020, ro¢. 27, €. 5, s. 549-572. ISSN 1023-
263X.

> Uplatnenie tohto obmedzenia v tomto konkrétnom kontexte moéze slizit ako me-
chanizmus na upokojenie tych ¢lenskych §tatov, ktoré neumoznili uzatvaranie man-
7elstiev osobdm rovnakého pohlavia, kedze zabezpeluje, ze ob&ania Unie, ktori Zijt
v takomto ¢lenskom §tate, nemdzu obchadzat jeho pravne predpisy tym, Ze by sa so
svojim partnerom presunuli do iného ¢lenského $tatu vylu¢ne za Gcelom uzavretia
manzelstva a potom sa okamzite vratili spat a domdhali sa uznania svojho manzelstva
na zaklade rozsudku Coman. Bliz$ie pozri: TRYFONIDOU, A.: The EU Top Court
Rules that Married Same-Sex Couples Can Move Freely Between EU Member States as
‘Spouses’. [online] Feminist Legal Studies, 2019, 27(2), s. 211-221. Dostupné na inter-
nete: https://link.springer.com/article/10.1007/s10691-019-09397-z. [cit. 2025-12-07].
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s panom Hamiltonom a nasledne by sa vratil priamo z USA do Rumunska,
takato situdcia by sa z pohladu préva EU povazovala za &isto vnutro$tat-
nu (kedze by nedoslo k vykonu voIného pohybu medzi ¢lenskymi $tatmi
EU), a preto by sa pan Coman pravdepodobne nemohol dovolévat prava
EU, aby printtil Rumunsko ich manzelstvo uznat. Zaroven, tento pripad
sa tyka vylu¢ne ob¢anov Unie a ich préva na volny pohyb. Neposkytuje
teda odpoved na otdzku, ¢i pojem ,manzel“ zahfna aj manzela rovnakého
pohlavia v kontexte Smernice Rady 2003/86/ES o prave na zlticenie rodiny,
ktora urcuje podmienky, za ktorych moézu $tatni prislusnici tretich krajin,
ktori sa opravnene zdrziavaju na uzemi ¢lenskych statov, uplatnovat pravo
na zlucenie rodiny.

Odporucania pre Slovensku republiku vo vztahu k rozsudku Coman
by sme smerovali najma k nevyhnutnej uprave zakona o pobyte cudzincov
- odstranenie prekazky udelenia povolenia na pobyt ak manzelstvo nebolo
uzatvorené v sulade so zdkonom o rodine a umoznit manzelom rovnaké-
ho pohlavia skuto¢nost uzavretia manzelstva v zahrani¢i preukazat spdso-
bom odlisnym od matri¢ného zdznamu.
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MA NOTTEBOHM ESTE MIESTO V
MEDZINARODNOM PRAVE?

DOES NOTTEBOHM STILL HAVE A PLACE IN
INTERNATIONAL LAW?

Mgr. Tereza Uhalova'

Abstrakt

Tento cldnok sa venuje pripadu Nottebohm a skima jeho vyznam a
kontroverzie v medzinarodnom prave. Najprv analyzuje kritiku rozhod-
nutia Medzinarodného sudneho dvora, zameriava sa na teériu ,,skutoc-
nej vizby“, ktord bola rozhodujiica pre odmietnutie diplomatickej ochrany
vdanom spore. Autorka skiima ndzorové prudy, ktoré rozsudok vyvolal. Zd-
roveri opisuje jeho potencidlne vyuZitia a jeho dosledky pre koncepciu stitnej
ochrany a obcianstva. Autorka sa v clanku zamysla nad tym, ako méze byt
pripad Nottebohm relevantny dnes v dobe globalizdcie a coraz castejsieho
nadobiidania viacerych obcianstiev. V zdvere clanku autorka reflektuje naj-
vhodnejsi sposob aplikdcie pripadu na otdzky obcianstva a medzindrodnej
ochrany a navrhuje budiici postup v danej problematike.

Klucové slova
Statne obéianstvo, $tdtna prislugnost, diplomatickd ochrana, dvojaké
obdianstvo, viacpocetné obcianstvo

Abstract

This article focuses on the Nottebohm case and examines its significance
and the controversies it has generated in international law. It first analy-
zes the criticism of the International Court of Justice’s decision, with par-
ticular attention to the theory of the “genuine link,” which was decisive for
the refusal of diplomatic protection in the dispute. The author explores the
different doctrinal approaches triggered by the judgment, while also descri-

' Mgr. Tereza Uhalovd, $tudentka Advanced LL.M. na KU Leuven, Belgicko, KU Leu-
ven, Fakulta prava a kriminoldgie, Belgicko.
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bing its potential applications and its implications for the concept of State
protection and nationality. The article further reflects on the contemporary
relevance of the Nottebohm case in an era of globalization and the increa-
sing prevalence of multiple nationality. In its concluding part, the author
considers the most appropriate way of applying the Nottebohm case to issues
of nationality and international protection and proposes a possible future
approach to this area.

Keywords

nationality, citizenship, diplomatic protection, dual nationality, mul-
tiple nationality

1. Pripad na pomedzi suverenity a mobility

Rozsudok Medzinarodného sudneho Dvoru (dalej ako ,MSD“) Not-
tebohm?* uz v ¢ase jeho vydania Celil extenzivnej kritike. Napriek tomu ale
jeho prvky sledujeme byt aplikované aj dnes na medzinarodnej scéne. Pri-
pad sa tykal diplomatickej ochrany, av§ak ¢asom doslo k otazke jeho uplat-
nenia v pripadoch absolutne sa netykajucich viacnasobného ob¢ianstva ¢i
spominanej diplomatickej ochrany. V stcasnosti vidime potrebu znovu sa
k nemu vratit a analyzovat ¢o presne MSD zamyglal v jeho rozhodnuti,
vzhladom na objavenie sa nového relevantného pripadu pred MSD, cita-
ciu rozsudku Eurépskou komisiou pri kritike Malty v stvislosti s ob¢ian-
stvom ziskanym investiciou, ako aj zneuzivanie odoberania a udelovania
Statnej prislusnosti - viditelné na medzindrodnej scéne prostrednictvom
dlhoro¢nej praxe Ruska v oblasti vydavania pasov, ktord je oznacena ako
»pasovd politika“? Sucasny svet je globalizovany, poc¢et medzindrodnych
migrantov sa pohybuje okolo 281 miliénov (3,6% celosvetovej populacie).*
Jednotlivci st ¢astokrat nositelmi viac ako jedného obc¢ianstva, osoby mig-
ruju, mnohondrodné spolo¢nosti zakladaju pobocky v $tatoch po celom
svete. Migracia je kazdodennou zalezitostou a prave preto sa javi, Ze Not-
tebohm uz miesto v medzindrodnom prave nema a po dlhsi ¢as ani nemal.

2 Nottebohm Case, Liechtenstein v Guatemala, (second phase), Judgment of 6 April
1955, 1.C.].

*  Bescotti, E., Burkhardt,F., Rabinovych, M., Wittke, C. 2022. “Passportization: Rus-
sia’s ‘humanitarian’ tool for foreign policy, extra-territorial governance, and military
intervention.” In Verfassungsblog. 23 March 2022. [online]. [cit. 2025-12-03]. Dostup-
né na internete: <https://verfassungsblog.de/passportization/>

*  Mlynarczyk, J. 2024. “Reassessing Nottebohm in an Era of Global Mobility.” In LSE
Law Review Blog, 25 September 2024. [online]. [cit. 2025-12-03]. Dostupné na interne-
te: <https://blog.Iselawreview.com/2024/09/25/reassessing-nottebohm-in-an-era-of-
-global-mobility/>
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1.1.  Skutkové okolnosti pripadu Nottebohm z roku 1955

Friedrich Nottebohm, nemecky obc¢an narodeny v roku 1881, sa pre-
stahoval do Guatemaly v roku 1905. V Guatemale si zalozil obchodnu spo-
lo¢nost a zahdjil rozsiahle obchodné aktivity so svojimi bratmi. Obcas sa
vratil do Nemecka z obchodnych a rodinnych dévodov, ale natrvalo bol
usadeny v Guatemale. Jeho pobyt v Guatemale trval 34 rokov, ale napriek
tomu nikdy neziskal ob¢ianstvo krajiny. V roku 1939 odcestoval do Lich-
tenstajnska a nachadzal sa tam v ¢ase kedy Nemecko napadlo Polsko. Not-
tebohm Poziadal Lichtenstajnsko o nadobudnutie ob¢ianstva, ktoré v roku
1939 aj ziskal. V Lichtenstajnsku ale nikdy Nottebohm nezil, nemal tam
pobyt, nemal ziadne iné vazby s touto krajinou okrem faktu, Ze tam preby-
val jeho brat a Nottebohm bol ntteny na ziskanie tohto ob¢ianstva zaplatit
poplatky vo vyske 40.500 $vaj¢iarskych frankov a zalohu vo vyske 30.000
frankov. Zaroven Nottebohm obcianstvo Lichtenstajnska ziskal po 11
dnoch od podania jeho ziadosti, ¢o predstavovalo velmi urychlené schva-
lenie Ziadosti o naturalizaciu. Friedrichovi Nottebohmovi bola odpustena
povinnost predchadzajiceho 3-ro¢ného pobytu na ziskanie Statneho ob-
¢ianstva s tym, ze sa musel podrobit podmienke zaplatenia spominané-
ho naturaliza¢ného poplatku a kazdoro¢nej dane a podmienke stratenia
nemeckého obcianstva. Vzhladom na to, Ze Nottebohm nadobudol lich-
tenstajnské obcianstvo, podla vtedajsich predpisov Nemecka mal nemecké
ob¢ianstvo stratit. Poziadal o viza na zaklade jeho lichtenstajnského pasu
s ciefom navratu do Guatemaly. Po jeho navrate pokracoval v jeho obchod-
nych ¢innostiach a zabezpecil aby organy verejnej moci v Guatemale o tej-
to zmene mali vedomost, pricom ju aj schvalili. Napriek tomuto Friedricha
v Guatemale zadrzali ako nepriatelského cudzinca a spenazili jeho maje-
tok. Odovzdali ho do vizby Spojenym Statom americkym. Lichtenstajnsko
malo zdujem poskytnit svojmu obcanovi Friedrichovi Nottebohmovi dip-
lomatickd ochranu, vzhladom na to, zZe jeho zadrzanie a internovanie bolo
podla nazoru Lichtenstajnska v rozpore s medzinarodnym pravom, kedze
Nottebohm bol ob¢anom §tatu s neutralnym statusom. Po skonceni vojny
mu névrat do Guatemaly nebol umozneny a preto odcestoval do Lichten-
Stajnska, ktoré podalo zalobu na MSD v roku 1951.

1.2. Rozsudok MSD

Rozsudok MSD bol ¢iasto¢ne nepochopeny medzinarodnou komuni-
tou. V tomto pripade neslo o otazku ¢i MSD uznéva alebo neuznava na-
dobudnutie lichtenstajnského obcianstva zo strany Nottebohma, v o¢iach
stidu nebolo jeho ob¢ianstvo spochybnované. Islo o otazku ¢i je Guatemala
povinna uznat takto nadobudnuté $tatne obcianstvo pre potreby aplika-
cie diplomatickej ochrany. Odpoved Stidu bola jednoznac¢nd — Guatemala
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nie je povinna uznat jeho lichtenstajnsku $tatnu prislusnost. MSD potvrdil
oby¢ajové pravidlo, Ze je v pravomoci $tatov rozhodnit komu a pod akymi
podmienkami udelia svoje obcianstvo.” V skutocnosti doslo k obmedze-
niu medzinarodnych t¢inkov lichtenstajnského obcianstva, pretoze Lich-
tenstajnsko nebolo opravnené uplatnit diplomaticku ochranu voci svojmu
obcanovi, ktory vycerpal véetky vnutrostatne prostriedky napravy v USA.
Std sa nevyjadril k podmienkam naturalizacie nachadzajucich sa vo vnut-
ro$tatnom pravnom poriadku.

K rozsudku pripojili svoje nestthlasné stanoviska sudcovia MSD Helge
Kleestad,® John Erskine Read’ a Paul Guggenheim.® Guggenheim suhla-
sil s faktom, Ze rozsudok sa tykal len problematiky moznosti limitovania
uc¢inkov obcianstva na medzinarodnej scéne, a to konkrétne, ¢i Gc¢inok
diplomatickej ochrany moéze byt oddeleny od platne udelenej tatnej pri-
slusnosti. Sudca uviedol, Ze podla jeho ndzoru moéze k tomuto dojst len
v pripadoch viacnasobného ob¢ianstva, ¢o vsamotnom pripade Nottebohm
nebolo splnené, vzhladom na to, Ze Nottebohm stratil ob¢ianstvo Nemecka
nadobudnutim ob¢ianstva Lichtenstajnska. Postoj sudkyne Kiestad spoci-
val v tom, ze MSD dostato¢ne preukazal, Ze ob¢ianstvo nebolo nadobud-
nuté podvodom. Read nesthlasil s rozsudkom v bode ohladom neuznania
ob¢ianstva, pretoze podla jeho nazoru Guatemala nedostato¢ne preuka-
zala obvinenie voci Lichtenstajnsku.” Hlavnym problémom sa ukdzala
skutoc¢nost, ze Nottebohm nebol osobou s viac ako jednym obcianstvom
v ¢ase vzniku tohto sporu. Nottebohm mal jedine lichtenstajnské obcian-
stvo, nemecké ob¢ianstvo stratil podla vnatrostatnych pravidiel Nemecka
v Case jeho naturalizcie v inom $tate. Nottebohm mal de jure len jednu
$tatnu prislusnost.”

> Pravidlo je moZné najst kodifikované: Convention on Certain Questions Relating to
the Conflict of Nationality Law, League of Nations, 13 April 1930, The Hague, Treaty
Series, vol. 179, p. 89, No. 4137, ¢l. 1.

Nottebohm Case, Liechtenstein v Guatemala, (second phase), Dissenting opinion by
Judge Klaestad, Judgment of 6 April 1955, 1.C.]J.

7 Nottebohm Case, Liechtenstein v Guatemala, (second phase), Dissenting opinion by
Judge Read, Judgment of 6 April 1955, I.C.J.

8 Nottebohm Case, Liechtenstein v Guatemala, (second phase), Dissenting opinion of
M. Guggenheim, Judgment of 6 April 1955, I.C.].

®  Worster, W. T. 2023. “Reining in the Nottebohm Case”. In Boston University Interna-

tional Law Journal. [online]. [cit. 2025-12-03]. Dostupné na internete: <https://www.
bu.edu/ilj/files/2023/11/Worster.pdf>.

10 Spiro, J. P. 2019. Nottebohm and ‘Genuine Link™ Anatomy of a Jurisprudential Illu-
sion. In Investment migration working paper. [online]. 2019, IMC-RP, 2019/1, 10 s. [cit.
2025-12-03]. Dostupné na internete: <https://investmentmigration.org/wp-content/
uploads/2020/10/IMC-RP-2019-1-Peter-Spiro.pdf>. ISSN 2504-1541.
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1.3.  Skutocné puto obcianstva

V rozsudku MSD vyslovil teériu ,,skutocného puta“ (dalej aj ako ,,sku-
toc¢nd vizba“ alebo angl. ,genuine link) a Statnu prislusnost definoval ako
»..2dkonné puto, ktorého zdkladom je socidlny fakt pripiitanosti, pravé spo-
jenie existencie, zdujmov a citov, spolu s existenciou vzdjomnych prdv a po-
vinnosti.“!! Do ivahy zobral r6zne faktory ako obvyklé bydlisko jednotliv-
ca, centrum jeho zaujmov, rodinné vézby, Gcast vo verejnom Zivote, pripu-
tanost, ktoru prejavuje ku krajine a vitepuje svojim detom, a iné. Tento test
bol vytvoreny zo strany MSD, ani jedna zo stran nenavrhla jeho pouzitie.
MSD dospel ku zaveru, ze Nottebohm vo vztahu k Lichtenstajnsku tieto
podmienky nespliial, ale nadobudol obéianstvo s jedinym cielom ziskat
ochranu Lichtenstajnska. Skutocné puto malo byt to, ¢o urcuje ku ktorej
krajine ma osoba bliZ$ie spojenie — avSak nie je tu Ziadny naznak, zZe silné
spojenie s inym $tatom by opravnovalo diplomatickt ochranu v pripade
absencie Statneho ob¢ianstva.'? Tak ako vyslovil aj sudca Read, Ziadne pra-
vidlo v pozitivhom prave neupravovalo situdciu, ktord sa ocitla pred MSD.
Vo svojom stanovisku uviedol, Ze v pripade ak by diplomatickd ochrana
0s0b s dvojakym alebo viacndsobnym ob¢ianstvom bola upravena v me-
dzinarodnom prave, $taty by nemali dovod medzi sebou uzatvarat zmluvy
v danej oblasti.”” Sud bol taktiez skepticky ohladom zameru nadobudnut
ob¢ianstvo v danom pripade, ale sudca Read nesthlasil s relevanciou tohto
faktoru. Nottebohm sa po vojne prestahoval do Lichtenstajnska a bol rezi-
dentom po dobu takmer desiatich rokov, teda aj v ¢ase vydania predmet-
ného rozhodnutia." Sudca Guggenheim podotkol, Ze Statne obcianstvo sa
¢oraz viac vzdaluje od trvalého pobytu.”® Dnes tomu nie je inak, praveze
naopak, tvrdenie sudcu je znacne trefnejsie v roku 2025. Napriek tomuto
vSetkému, MSD zdoraznil citlivost na kontext pripadu, akékolvek rozhod-
nutie o uznani U¢inkov $tatnej prislusnosti na medzinarodnej urovni si
vyzaduje posudenie konkrétnych okolnosti daného pripadu.

I Nottebohm Case, Liechtenstein v Guatemala, (second phase), Judgment of 6 April
1955,1.C.].,, 23 s.

2 Worster, W. T. 2023. “Reining in the Nottebohm Case”. In Boston University Interna-
tional Law Journal. [online]. [cit. 2025-12-03]. Dostupné na internete: <https://www.
bu.edu/ilj/files/2023/11/Worster.pdf>.

3 Nottebohm Case, Liechtenstein v Guatemala, (second phase), Judgment of 6 April
1955,1.C.]., 41 s.

4 Spiro, J. P. 2019. Nottebohm and ‘Genuine Link™ Anatomy of a Jurisprudential Illu-
sion. In Investment migration working paper. [online]. 2019, IMC-RP, 2019/1. 9 s. [cit.
2025-12-04]. Dostupné na internete: <https://investmentmigration.org/wp-content/
uploads/2020/10/IMC-RP-2019-1-Peter-Spiro.pdf>. ISSN 2504-1541.

> Nottebohm Case, Liechtenstein v Guatemala, (second phase), Dissenting opinion of
M. Guggenheim, Judgment of 6 April 1955, I.C.J., 57 s.
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2. Kritika pripadu Nottebohm - obstal Nottebohm v tedrii

a praxi?

Niektori akademici'® st nazoru, Ze rozhodnutie MSD bolo plné kon-
tradikcif a bolo zamerané na problém, ktory nebol predmetom sporu me-
dzi Guatemalou a Lichtenstajnskom. Tedria skutoc¢nej vazby, ktoru vyvi-
nul MSD, sa stala tercom kritiky, kedZe podla nej krajina ku ktorej mal mat
Nottebohm najblizsie spojenie bola Guatemala, krajina ktorej obc¢ianstva
ani nebol nositel. AvSak najzavaznejsi dosledok, ktory MSD spdsobil, bol
fakt, ze Nottebohm sa prakticky stal osobou bez $tatnej prislusnosti, kedze
podla nemeckého prava mal nemecké obéianstvo stratit, a MSD lichten-
$tajnské obcianstvo urobil fakticky net¢innym. Takto nemal Ziadny prav-
ny sposob ochrany proti Guatemale. Test by fungoval len v pripade, ak
by osoba bola nositelom viac ako jedného obcianstva, a aj vtedy je jeho
aplikacia otazna.

Je potrebné zdoraznit, Ze rozhodnutie Nottebohm je velmi nejed-
nozna¢né — ¢o presne znamend skuto¢na vazba? Rozne §taty, kultury ¢i
jurisdikcie mozu chépat tieto kritéria odli$ne. Zaroven sa javi, ze zave-
denie tohto kritéria moze byt vnimané ako zasah do suverenity $tatov —
naturaliza¢né pravidla patria do ich kompetencie, a odoberanie u¢inkov
§tatnym obcianstvam je de facto obmedzovanie suverénneho prava $ta-
tu — kedZze $tat ma pravo udelit obcianstvo so vSetkymi i¢inkami s nim
spojenymi. Odborna literatira sa napriek roznym interpretdciam zhoduje
v dvoch bodoch - tedria skuto¢ného puta nespliia poziadavky oby¢ajo-
vého prava v medzinarodnom prave.”” MSD definoval $tatnu prislusnost
takym sposobom, ktory nemohol a nemoze byt potvrdeny $tatnou pra-
xou prijatou ako zavdzné pravo. V sticasnosti neexistuje jednoznacny list
pripustnych dévodov na udelenie $tatnej prislusnosti, pokial staty konaju
v sulade s pravidlami medzinarodného prava, moézu volne rozhodnut kto
je ich obcanom. Rozsudok MSD ur¢il jedine dovody ktoré mozu byt pou-
zité na odobranie Gc¢inku ob¢ianstva na medzinarodnej irovni, ale ziadne
obmedzenia na udelenie ob¢ianstva ako takého. ** Podla ¢l. 1 Haagskeho
dohovoru z 12. aprila 1930, ktory nasiel vyjadrenie prostrednictvom Rady
Eurépy v Eurépskom dohovore o ob¢ianstve, v ¢l. 3 ods. 1, 2: ,,Kazdy stdt
vo svojom prdavnom poriadku ustanovi, kto sii jeho obcania. Tiito pravnu
normu ostatné $tdaty akceptujui, ak je v sulade s platnymi medzindrodnymi
dohovormi, obyéajovym medzindrodnym pravom a vieobecne uzndvanymi

1 Vid pozn. ¢. 309-313.

17 Spieker, L. D., Weber, F. 2024. “Bonds without belonging? The genuine link in inter-
national, union, and nationality law.” In Yearbook of European Law, Vol. 43, p. 56-94.
doi:10.1093/yel/yeae007. [online]. [cit. 2025-12-05]. Dostupné na: <https://academic.
oup.com/yel/article/doi/10.1093/yel/yeae007/7984434>.

18 Tamtiez.
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principmi prava tykajiicimi sa obcianstva.“’* Napriek tomu sa medzinarod-
na komunita zhoduje, Ze urcité spojenie k statu obcianstva je potrebné, nie
je vhodné, aby $tat udeloval obcianstvo osobam, ktoré so $titom nespdja
ani jedno kritérium, avsak otazka, ¢o predstavuje tieto kritérid, zostava
nezodpovedana. 2

2.1. Nazor akademikov

Akademik a autor, ktory ostro kritizuje rozsudok MSD je Peter J. Spi-
ro,* ktory tvrdi Ze ide o nespravny rozsudok a poukazuje na jeho limitova-
nu aplikaciu. Medzi dal$ich kritikov zaradujeme Dimitry Kochenov,”> Paul
Weis,” Robert Sloane,** a dalsich.”” Vo vysledku tvrdia, Ze Nottebohm pred-
stavuje spravne rozhodnutie len ak ide o situdciu limitovant na aplikaciu
diplomatickej ochrany pri osobach s viacpoc¢etnym obcianstvom v zamere
aby sa predislo zneuzitiu prav. Preto je tedria skuto¢ného puta relevantna
len v pripade ak $tat chce vykonavat vlastné pravo, a nie ako vSeobecné
pravidlo $tdtneho obcianstva.”® Toto je badatelné aj na zaklade Navrhov
¢lankov o diplomatickej ochrane vytvorenymi Komisiou pre medzinarod-
né pravo.”’ Uznavany odbornik na medzinarodné pravo Malcolm Shaw
s tymto tvrdenim v jeho literatire nesthlasi a uvadza, ze ide aj o pravidlo
pri udelovani ob¢ianstva. Uznavany lan Brownlie, na druhu stranu, v jeho

¥ Eurdpsky dohovor o ob¢ianstve z 6.11.1997, Strasburg (ozndmenie MZV SR ¢&. 418/2000
Z.2.).

20 Spieker, Weber, Supra pozn. ¢. 304.

2 Spiro, J. P. 2019. Nottebohm and ‘Genuine Link’ Anatomy of a Jurisprudential Illu-
sion. In Investment migration working paper. [online]. 2019, IMC-RP, 2019/1. 2 s. [cit.
2025-12-03]. Dostupné na internete: <https://investmentmigration.org/wp-content/
uploads/2020/10/IMC-RP-2019-1-Peter-Spiro.pdf>. ISSN 2504-1541.

Kochenov, D. 2012. Two Sovereign States vs. A Human Being: ECJ as a Guardian of
Arbitrariness in Citizenship Matters, in Globalisation, Migration, and the Future of
Europe, contribution in: EUI EUDO Citizenship Forum debate on the Case C-135/08
Rottmann [2010], forthcoming in Shaw, Jo (ed.), ,Has the European Court of Justice
Challenged the Member State Sovereignty in Nationality Law?‘, EUI Robert Schuman
Centre for Advanced Studies Paper, 2010.

KOCHENOV, D. 2010. Citizenship Without Respect: The EU’s Troubled Equality Ideal, In Jean Monnet Paper No. 8/10, NYU Law

22

School.
2 Spiro, supra 297, str. 4, citujuc Weis, P., 1979, Nationality and Statelessness in Interna-
tional Law 101, 2d ed.

2 Sloane, D. R. 2009. Breaking the Genuine Link: The Contemporary International Le-
gal Regulation of Nationality, In 50 Harvard International Law Journal 1, 16, 2009.

% Vid Spiro, supra pozn. 301, str. 11.

% Worster, W. T. 2023. “Reining in the Nottebohm Case”. In Boston University Interna-
tional Law Journal. [online]. [cit. 2025-12-03]. Dostupné na internete: <https://www.
bu.eduy/ilj/files/2023/11/Worster.pdf>.

¥ Navrhy ¢lankov o diplomatickej ochrane, Komisia pre medzinarodné pravo, 2006.

161



odbornej literature jedine poukazuje na mozné pouzitie pripadu s cielom
spochybnit platnost $tatnej prislusnosti s ohladom na diplomaticku ochra-
nu. Upozornuje, ze tribunaly by mali test skuto¢ného puta aplikovat libe-
ralnym spdsobom, a teda nevnimat ho ako striktny test. **

V oblasti obcianstva sa medzindrodné pravo vzdy snazilo o ¢o naj-
priaznivejiu interpretaciu kvoli ochrane prav jednotlivcov - pripad Not-
tebohm sa od tejto praktiky odklana a zavadza restriktivnu interpreticiu
platnosti $tatneho obc¢ianstva. Je pozoruhodné, ze prave MSD by vytvoril
test, ktory v kone¢nom vysledku moéze viest k nemoznosti ochrany svojich
prav jednotlivcom, a teda v skuto¢nosti sa osoba stava osobou bez statneho
obcianstva. Prévo na obcianstvo je uz dnes chranené viacerymi dohovor-
mi,a zaroven je kodifikované aj pravidlo prevencie proti vzniku situdcii
kedy sa osoby ocitnu bez akéhokolvek obcianstva.

2.2.  (Ne)uplatnenie v praxi?

Pred MSD sa objavil pripad Katar proti Spojenym arabskym emira-
tom (dalej ,SAE“)* vo veci tidajnych poruseni Medzinarodného dohovoru
o odstraneni vietkych foriem rasovej diskrimindacie. Katar tvrdil, Ze SAE
prijali a uplatnili sériu diskrimina¢nych opatreni namierenych proti Katar-
¢anom na zéklade ich narodného povodu. Pripad je relevantny vzhladom
na to, ze MSD sa takmer vobec nezaoberal Nottebohmon, napriek tomu Ze
ho citoval: ,,Stdtna prislusnost je pravny atribiit, ktory patri do volnej vivahy
Stdtu a moze sa pocas Zivota osoby menit*® Prekvapivy zaver, vzhladom
na to, ze pripad Nottebohm sa zaoberal prave odmietnutim uznat zme-
nenu prislusnost. Tymto spésobom MSD potvrdil, Ze Nottebohm nebol
pripad odmietnutia uznat platnost $tatneho obcianstva, ale odmietnutia
uc¢inku jedného z benefitov platného $tatneho obcianstva — a to diploma-
tickej ochrany. Sudca Robinson v predmetnom rozhodnuti kritizoval pou-
zitie pripadu Nottebohm — argumentoval, Ze pripad bol rozhodnuty v roku
1955, a ze pripad odraza historicky pohlad na medzinarodné pravo, ktory
uz dnes vzhladom na ochranu ludskych prav nie je spravny. Stat nie je
schopny odobrat obcianstvo osobe ak by takto osoba v dosledku zostala
bez akéhokolvek ob¢ianstva. Aj samotna Komisia pre medzinarodné pravo
uviedla, Ze ak by sa poziadavka skuto¢ného puta prisne uplatiovala, vyla-
¢ila by miliény 0sob z moznosti vyuzivat diplomatickd ochranu.*

# Worster, supra 296, str. 313.

»  Application of the international convention on the elimination of all forms of racial
discrimination, Qatar v United Arab Emirates, Judgement of 4 February 2021, in Re-
ports of judgements, advisory opinions and orders of the ICJ.

30 Tamtiez, str. 98.

' Spieker, supra 304.
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Relevancia rozsudku nabera na dolezitosti jeho citaciou Komisiou
v oblasti sporu vo¢i Malte* - Komisia sa opierala o jednu tstrednu uvahu,
a to ze pravo Unie vyzaduje skuto¢nu vizbu medzi ¢lenskymi $tdtmi a ich
$tatnymi prislusnikmi. Odborna literattra ale hrubo kritizuje tato argu-
mentéciu, a jej vysledok je uz zndmy - Sudny dvor EU ju odmietol. Malta
nebude mat pravo nadalej ponukat investi¢ne ziskané ob¢ianstvo, ale nie
kvoli absencii skutoc¢nej vézby, ale kvoli poruseniu zdkladnych principov
medzi ¢lenskymi §tatmi v prave EU.

Spomenutia hodnym je aj pripad pred Sidnym dvorom EU Michelet-
ti,* v ktorom std tiez odmietol aplikaciu skuto¢ného puta pri posudzovani
ob¢ianstva EU podla préva EU. Nottebohm teda Celil a éeli kritike - ale ne-
mozno opomenut uvedenie samotného MSD, ze ide o limitované situacie
na ktoré sa moze pripad aplikovat.

3. V prospech Nottebohma

Napriek tomu, Ze sa autori zhoduju, ze Nottebohm nepredstavuje me-
dzinarodnu obycaj, niektori ho povazuju za vieobecnt zasadu medzina-
rodného préava, a to vysoko uznavani odbornici na medzinarodné pravo
ako Phillip C. Jessup, James Crawford, Ian Brownlie, Peter Tomka.** St na-
zoru, ze MSD sa pokusal zamedzit zneuzitiu prav na medzinarodnej scéne
zo strany §tatu ¢i jednotlivca, a teda Ze udelenie obcianstva bude uznané
na tucel diplomatickej ochrany len v pripade ak tak nie je urobené v zlej
viere.*

Odkaz na Nottebohma mozno néjst napriklad v nedavnom rozhodnuti
Vyboru OSN pre fudské prava tykajucom sa udelenia ruského obcianstva
pri anexii Krymu.*® Okrem toho na skuto¢né puto a jeho pouzitie odka-
zuju aj Medziamericky sud pre ludské prava,” Eur6psky sud pre Iudské

32 Rozsudok Sudneho dvora (velka komora) z 29.04.2025, Eurépska komisia proti Malt-
skej republike, C-181/23, ECLI:EU:C:2025:283.

3 Micheletti and others v Delegacion del Gobierno en Cantabria, Case C-369/90, Opi-
nion of AG Tesauro in 1992, ECLI:EU:C:1992:295.

3 Tamtiez.

» International Law Commission, First report on diplomatic protection, JR Dugard,
Special Rapporteur, A/CN.4/506, Add. 1, para 120.

% Bratsylo and others v Russian Federation, 23 May 2024, CCPR/C/140/D/3022/2017,
para 8.10.

% TACtHR, Ser A, No 4 (1984), Advisory Opinion OC-4/84, 19 January 1984, paras 36—
38. Proposed Amendments to the Naturalization Provisions of the Constitution of Costa
Rica, para 37.
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prava,* Eurépsky dohovor o ob¢ianstve.*” Aj ked su tieto jednotlivé inter-
pretacie pripadu zasadené do Specifickych kontextov, spaja ich spolo¢ny
prvok: pri respektovani vnutrostatnych kompetencii zaroven formuluju
limity pre uznavanie $tatnych prislusnosti.** Okrem pripadov ako je ziska-
nie obcianstva investiciou, $taty neudeluji obc¢ianstvo osobam bez urcité-
ho spojenia ku krajine samotnej. Na pripad Nottebohm sa teda vieme po-
zriet aj z druhej strany - a to, Ze ma zamedzovat svojvolnému zneuzivaniu
prav ¢i podvodu, a zaroven, ze ak ide o $tat ktory sa pokusa rozsirit svoju
moc prostrednictvom vydavania pasov a udelovania ob¢ianstiev osobam,
s ktorymi ich ni¢ nespéja, tak Nottebohm predstavuje vhodni moznost ako
sa s tymto zasahom vysporiadat.

4. Medzinarodny odkaz

Niektori autori ako Luke Dimitrios Spieker ¢i Ferdinand Weber uva-
dzaju, Ze sticasnd kritika prehana rizikd vyplyvajuce z poziadavky skutoc-
ného puta. Chapu skuto¢né puto ako veobecnu zasadu medzinarodného
prava, ktora sa snazi zabranit zneuzivaniu udelovania §tatneho ob¢ianstva.
Neharmonizuje pravo $tatov, ale skorej funguje ako negativne kritérium,
prejav zakazu zneuzitia prava pri zjavne neprimeranom udeleni $tatneho
ob¢ianstva. Kazdy pripad musi byt zohladneny osobitne. V pripade, ak sa
$tatne obcianstvo udeli bez existencie skuto¢ného puta, ddsledkom je ne-
uznanie na medzinarodnej Grovni. Medzinarodné pravo preto nie je bez-
mocné pokial ide o cezhrani¢né Gc¢inky udelovania $tatneho ob¢ianstva,
a napriklad prave urcité ruské praktiky je mozné riesit tymto spésobom.*

Toto je ale len jeden z nazorovych prudov vychadzajucich z kontro-
verzného rozsudku Nottebohm. Druhy nazorovy prud nie je fanusikom
tohto rozsudku, a poukazuje na to, Ze Nottebohm sa v praxi neuplatnil.
V pripade Flegenheimer*? ¢i Micheletti*® bola teéria skutocného puta od-
mietnutd, azda jedinym vyznamnym sudnym sporom, v ktorom bol pripad
Nottebohm akceptovany ako rozhodovacie pravidlo bol pripad A/18 pred
Irdnsko-americkym tribundlom,* ale to v pozitivnom svetle - extenzivne,
aby jednotlivci mohli mat pristup k pravam. Rozhodcovské tribundly zria-

8 Petrapavlovskis v Latvia, No 44230/06, 13 January 2015, para 84.

*®  Explanatory Report to the European Convention on Nationality, Strasbourg,

6.X1.1997, Council of Europe European Treaty Series — No. 166, art. 2, art. 7(1), art.
18(2).
0 Spieker, supra 304.
4 Tamtiez.

42 Flegenheimer Case, United States v Italy, Decision of 20 September 1958, No. 182, 14
R.ILA.A. 327.
* supra 320.

44

Spiro, supra 297, str. 13.
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dené podla Dohovoru ICSID odmietli zasadu skuto¢ného puta s cielom
uznat primat vnuatrostatnych pravidiel o $tatnej prislusnosti. V suvislosti
s vyssie uvadzanym, ani samotna Komisia pre medzinarodné pravo Notte-
bohma neprijala. Komentdre ku navrhu ¢lankov o diplomatickej ochrane
povazuju za vhodné ,,obmedzit Nottebohma na skutkové okolnosti daného
pripadu” s tym, ze MSD ,,nemal v timysle formulovat vSeobecné pravidlo.
Komisia pre medzinarodné pravo uviedla, ze dokazné bremeno by mal
niest kazdy $tat, ktory spochybnuje $tatnu prislusnost osoby, kedZe ,,stdtu
udelujiicemu stdtne obcianstvo musi byt poskytnuty urcity priestor na volné
uvdzenie pri rozhodovani o jeho udeleni a existuje prezumpcia v prospech
platnosti udelenia Stdtneho obcianstva Statom®.*

4.1.  Vyzvy budicnosti

Najvhodnejsie sa teda javi uplatnit Nottebohma na pripady tykajtce sa
jedine osob s viacpocetnym obcianstvom a sucasného problému diploma-
tickej ochrany. Toto chépanie je v stlade aj s ¢l. 7 Navrhov ¢lankov o dip-
lomatickej ochrane Komisie pre medzinarodné pravo, ktora uvadza: LStdt,
ktorého je osoba Statnym prislusnikom, nemoéze vykondvat diplomatickii
ochranu voci statu, ktorého je tdto osoba tiez statnym prislusnikom, pokial
Stdtna prislusnost prvého stitu nie je prevaZujiica — a to v case vzniku ujmy
aj v case oficidlneho predloZenia ndroku.“*® Rozhodnut ¢o znamena preva-
zujuca - uz bude na posudeni konkrétneho tribunalu. Do budiicna by bolo
vhodné na medzinarodnej scéne formulovat urcité, aj ked nezavazné pra-
vidla, ktoré by mali moznost stat sa obyc¢ajovym pravom alebo byt sformu-
lované do medzinarodného dohovoru. Takto by nedochddzalo k rozsiah-
lym diskusiam o uplatnovani pripadu Nottebohm a teérie skutocnej vézby.
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OTAZKA OBCIANSTVA V JUDIKATURE
REGIONALNYCH sUDOV!

THE ISSUE OF CITIZENSHIP IN THE CASE LAW OF
REGIONAL COURTS

doc. JUDr. Dagmar Lantajova, PhD.?

Abstrakt

Clanok sa zameriava na analyzu judikatiiry regiondlnych sidov v ob-
lasti Statneho obcianstva ako klticového prvku pravneho postavenia jednot-
livea. Pozornost je venovand najmd rozhodovacej praxi Eurdpskeho suidu
pre ludské prava a vybranych regiondlnych ludskopravnych mechanizmov
v Amerike a Afrike. Cielom cldanku je identifikovat hlavné principy, ktoré
tieto sudy uplatiiujii pri posudzovani otdzok nadobudania, straty a dosled-
kov statneho obcianstva, najmd vo vztahu k zdkazu svojvolnej denaciona-
lizacie, ochrane pred apatriditou a respektovaniu prava na sikromny a ro-
dinny Zivot. Prispevok poukazuje na postupny posun od striktne suverén-
neho chdpania obcianstva k pristupu zaloZzenému na ochrane zdikladnych
prav jednotlivca a zdoraziiuje vyznam judikatiry regiondlnych stidov pre
harmonizdciu standardov v tejto oblasti.

KIucové slova:
$tatne obcianstvo, $tatna prisludnost, regionalne sudy, ludské prava,
apatridita, denacionalizdcia, judikatira

Abstract

This article focuses on the analysis of the case law of regional courts
concerning nationality as a key element of an individual’s legal status. Parti-
cular attention is paid to the jurisprudence of the European Court of Human

! Prispevok bol vypracovany v rdmci rieSenia projektu VEGA 1/0635/22 Statne ob¢ian-
stvo vo svetle medzindrodnych a eurépskych pravnych principov.

2 doc.JUDr. Dagmar Lantajova, PhD., Pravnicka fakulta Trnavskej univerzity v Trnave,
Katedra medzinarodného prava a eurdpskeho prava.
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Rights, the Court of Justice of the European Union, and selected regional hu-
man rights mechanisms in the Americas and Africa. The aim of the article is
to identify the main principles applied by these courts when assessing issues
related to the acquisition, loss, and legal consequences of nationality, espe-
cially with regard to the prohibition of arbitrary deprivation of nationality,
the prevention of statelessness, and the protection of private and family life.
The contribution highlights a gradual shift from a strictly sovereignty-based
understanding of nationality towards an approach grounded in the protec-
tion of fundamental rights and underlines the importance of regional courts’
case law for the harmonisation of standards in this field.

Keywords

nationality, citizenship, regional courts, human rights, statelessness,
denationalisation, case law

Uvod

Otazka $tatneho obcianstva predstavuje jednu z tradicne najcitlivej-
$ich oblasti vztahu medzi jednotlivcom a $tatom. V klasickom ponima-
ni medzindrodného prava bola uprava nadobtidania a straty $tatnej pri-
slunosti povazovana za prejav vylucnej suverenity Statu, a teda za oblast
len okrajovo dotknutu medzindrodnopravnou regulaciou. Tento pristup
sa vSak v poslednych desatrociach postupne oslabuje v dosledku rozvoja
medzindrodnej ochrany fudskych prav, najma prostrednictvom judikatury
regionalnych sadnych organov.

Regionalne systémy ochrany ludskych prav — eurépsky, interamericky
a africky - zohravaju klu¢ovu ulohu pri redefinovani pravnej povahy $tat-
neho ob¢ianstva. Hoci jednotlivé regiondlne dohovory zaujimaji k otazke
obcianstva odli$né normativne vychodiska, spolo¢nym menovatelom ich
judikatury je postupné presuvanie Statneho ob¢ianstva z roviny ¢isto vnut-
ro$tatnej pravomoci do roviny pravnej identity jednotlivca chranenej me-
dzinarodnym pravom.’ Eurépsky sud pre ludské prava (ESLP) sice vyslov-
ne neuznava subjektivne pravo na $tatnu prislusnost, no prostrednictvom
¢lanku 8 Eurépskeho dohovoru o Tudskych pravach vyklada obcianstvo
ako vyznamny aspekt sikromného a rodinného Zivota.* Interamericky
sud pre ludské prava ide este dalej, kedze Americky dohovor o Iudskych
pravach vyslovne garantuje pravo na S$tatne obcianstvo a zakazuje jeho

®  WEISS, A.: Nationality and Statelessness in International Law. 2nd ed. Leiden: Brill,
2015, s. 45-60.

4 Genovese v. Malta, ESI'P, rozsudok z 11. oktdbra 2011, § 30-36; Ghoumid and Others v.
France, ESLP, rozsudok z 25. jina 2020.
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svojvolné odnatie.> Africky systém ochrany fudskych prav, napriek absen-
cii explicitného zakotvenia prdva na obcianstvo v Africkej charte, vyvinul
prostrednictvom judikatiry Afrického sidu a Africkej komisie implicitna
ochranu §titnej prislusnosti ako sucasti pravnej identity, Tudskej dostoj-
nosti a pravneho $tatu.¢

Cielom tohto prispevku je analyzovat, ako regionalne siidne organy
koncipuju a chrania Statne obcianstvo v ramci svojich linii judikatary
a identifikovat spolo¢né a rozdielne prvky jednotlivych pristupov. Osobit-
na pozornost je venovana otazke, do akej miery regiondlne sidy obme-
dzuju volnu uvahu $tatov pri Gprave obcianstva a aké kritéria pouzivaju
pri posudzovani pripustnosti zasahov do ob¢ianskeho statusu jednotlivca.

1. Eurdpsky dohovor o Iudskych pravach a Europsky sud pre

Tudské prava

Eurépsky dohovor o ochrane Iudskych prav a zakladnych slobdd (da-
lej len ,,Dohovor®)” z roku 1950, ktory bol prijaty na pode Rady Eurdpy,
najstar$ej medzinarodnej politickej organizacie eurépskych $tatov®, pred-
stavuje zakladny regionalny Iudskopravny nastroj Rady Eurdpy, ktorého
cielom je zabezpecit u¢innu a jednotnu ochranu zakladnych prav a slo-
bdd jednotlivca. Osobitné postavenie Dohovoru spociva v tom, Ze nejde
len o deklarativny medzinarodny dokument, ale o zivy pravny ndstroj,
ktorého uplatiovanie a vyklad je zvereny nezavislému medzinarodnému
stdnemu organu - Eurépskemu sudu pre fudské prava (dalej len ,,ESLP®).
Prave existencia tohto sidu odlisuje Dohovor od va¢siny ostatnych medzi-
narodnych ludskopravnych zmlav.

ESLP zabezpecuje dodrziavanie zavazkov vyplyvajucich z Dohovoru
prostrednictvom individualnych a medzistatnych staznosti podanych pro-
ti zmluvnym $tatom. Jeho pravomoc je zaloZena na ¢lanku 19 Dohovoru,
ktory mu ukladd ulohu ,zabezpecovat dodrziavanie zavazkov, ktoré pre
Vysoké zmluvné strany vyplyvajti z Dohovoru a jeho protokolov®. Rozhod-
nutia ESLP st pre zmluvné $taty pravne zavazné a ich vykonavanie pod-
lieha dohladu Vyboru ministrov Rady Eurdpy, ¢im sa zabezpecuje nielen
normativna, ale aj praktickd uc¢innost Dohovoru. Napriek tomu, ze $taty
judikatdru uznavaju a spravidla aj re§pektujt, problémy s odstranovanim

> American Convention on Human Rights, 1969, ¢l. 20; Yean and Bosico Children v.
Dominican Republic, IACtHR, rozsudok z 8. septembra 2005.

¢ Anudo Ochieng Anudo v. United Republic of Tanzania, African Court on Human and
Peoples’ Rights, rozsudok z 22. marca 2018; African Commission on Human and Pe-
oples’ Rights, Modise v. Botswana, Comm. No. 97/93.

7 Publikovany v Zbierke zékonov pod ¢. 209/1992 Zb.

8 STRAZNICKA, V. a kol.: Medzindrodna a eurdpska ochrana fudskych prév, Bratisla-
va, EUROKODEX, s.r.0., 2013 560 s., s.128
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nedostatkov vo svojich vnutrostatnych pravnych poriadkoch stdle existu-
ju’?

Zaroven ESLP pri vykone svojej pravomoci reSpektuje princip subsi-
diarity, podla ktorého primarna zodpovednost za ochranu prav garantova-
nych Dohovorom spociva na vnutro$tatnych organoch zmluvnych $tatov.
Tento princip sa premieta do doktriny voInej uvahy $tatu (margin of ap-
preciation), ktora umoznuje $tatom urcity priestor na uvazenie pri uplat-
novani Dohovoru, najmé v oblastiach citlivych z hladiska kultarnych, mo-
ralnych alebo sociélnych rozdielov. Ulohou ESLP je v tomto ramci posudit,
¢i $tat neprekrocil hranice svojej volnej uvahy a ¢i dosiahol spravodliva
rovnovdhu medzi verejnym zaujmom a ochranou prav jednotlivca.

Eurdpsky dohovor o Tudskych pravach a Eurdpsky sid pre Iudské
prava tak vytvaraju integrovany systém ochrany Iudskych prav, v ktorom
normativny text Dohovoru a jeho judikatérny vyklad tvoria neoddelitelny
celok. Prave vdaka tejto symbioze sa Dohovor stal jednym z najucinnejsich
mechanizmov medzinarodnej ochrany ludskych prav a vyznamne ovplyv-
nil vyvoj vnutrostatnych pravnych poriadkov v Eurépe.

Vztah medzi Dohovorom a ESLP je charakteristicky dynamickym vy-
kladom jeho ustanoveni. Sud opakovane zdoraznuje, Ze Dohovor je prav-
nym nastrojom, ktory musi byt vykladany vo svetle si¢asnych spolocen-
skych podmienok a vyvoja eurdpskych $tandardov ochrany ludskych prav.
Prostrednictvom judikatury ESLP tak dochddza k postupnému rozsiro-
vaniu obsahu a dosahu jednotlivych prav, vratane prav, ktoré nie st v Do-
hovore vyslovne upravené, avsak st implicitne chranené prostrednictvom
jeho ustanoveni, najma ¢lanku 8.

1.1. Otazka Statneho obc¢ianstva a Dohovor

Dohovor predstavuje zdkladny regiondlny ludskopravny nastroj Rady
Eurépy, ktorého cielom je zabezpecit u¢innu ochranu zakladnych prav
jednotlivca. Hoci Dohovor vyslovne nezakotvuje subjektivne pravo na
$tatnu prislusnost, judikatira Eurépskeho sudu pre ludské prava (dalej len
~ESLP“) potvrdzuje, Ze otazky nadobudania, straty a dosledkov statneho
ob¢ianstva mozu spadat do rozsahu ochrany Dohovoru, najmi prostred-
nictvom c¢lanku 8, ktory garantuje pravo na respektovanie sukromného
a rodinného Zivota."

Podla ustalenej judikatiry ESLP moze $tatna prislusnost predstavovat
vyznamny aspekt osobnej identity jednotlivca, a preto rozhodnutia orga-
nov verejnej moci v tejto oblasti moézu zasiahnut do prava na sikromny

°  Ibid, s.131

1 Dohovor o ochrane fudskych prav a zakladnych slobod (Rim, 4.11.1950), publikovany
v Zbierke zakonov SR pod ¢. 209/1992 Zb.
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zivot v zmysle ¢lanku 8 Dohovoru." Sud opakovane zdéraznil, Ze hoci $ta-
ty disponuju Sirokou mierou volnej Gvahy pri Gprave otazok obcianstva,
vykon tejto pravomoci musi byt v stlade s principmi zdkonnosti, propor-
cionality a zakazu svojvole."

Clanok 8 Dohovoru chréni nielen rodinné vztahy, ale aj sirsie aspekty
osobnej identity, medzi ktoré patri aj pravny status jednotlivca v spolo¢nos-
ti. V pripadoch, ked strata alebo odmietnutie udelenia $tatnej prislusnosti
vedie k naruseniu rodinného Zivota, k riziku apatridity alebo k zasahu do
socidlnych vizieb osoby, moze dojst k poruseniu ¢lanku 8. ESLP v tejto
stvislosti zdoraznuje, ze zasahy do sukromného a rodinného Zivota musia
sledovat legitimny ciel a byt nevyhnutné v demokratickej spolo¢nosti.'*

Osobitny vyznam ma judikatura ESLP v pripadoch denacionalizicie,
kde Sud poukazal na to, Ze svojvolné alebo neprimerané odnatie $tétnej
prislusnosti moze predstavovat zasah do prava na re$pektovanie sikrom-
ného zivota, najma ak ma vazne dosledky pre pravne a socialne postavenie
dotknutej osoby.”

Z uvedeného vyplyva, Ze hoci Dohovor neobsahuje explicitné ustano-
venie o prave na $tatnu prislusnost, prostrednictvom ¢lanku 8 poskytuje
nepriamu, aviak vyznamnu ochranu jednotlivcom v otdzkach tykajicich
sa obcianstva, najma v situaciach, kde su dotknuté zakladné aspekty osob-
nej identity, rodinnych vztahov a socidlnej integracie.

1. 1. 1. Otazka osobnej identity a pravneho statusu jednotlivca

S otazkou osobnej identity sa Sud zaoberal vo viacerych pripadoch.
V pripade Genovese v. Malta Eurépsky sud pre ludské prava posudzoval,
¢i odmietnutie priznania maltského $tatneho obcianstva dietatu narode-
nému mimo manzelstva porusilo ¢lanok 14 Dohovoru v spojeni s ¢lan-
kom 8. ESLP konstatoval, Ze hoci Dohovor nezarucuje subjektivne pravo
na $tatne obcianstvo, $tatna prisludnost patri medzi vyznamné aspekty
osobnej identity jednotlivca, a preto rozhodnutia v tejto oblasti spadaju
do rozsahu ochrany ¢lanku 8. Sud zdoraznil, Ze rozdielne zaobchddzanie
zalozené na postaveni dietata narodeného mimo manzelstva nema objek-
tivne a rozumné oddvodnenie a predstavuje diskriminaciu. Rozhodnutie
predstavuje prelom v judikature ESLP, ked po prvykrat vyslovne uznalo
prepojenie medzi §tatnou prislusnostou a ochranou sukromného zivota.'s

1 Genovese v. Malta, ¢. 53124/09, rozsudok ESLP z 11. oktébra 2011, § 30-33.

2 Karassev v. Finland, ¢. 31414/96, rozhodnutie ESLP z 12. janudra 1999, § 1 b).
3 Slivenko v. Latvia, ¢. 48321/99, rozsudok ESLP z 9. oktébra 2003.

' Pretty v. the United Kingdom, ¢. 2346/02, rozsudok ESLP z 29. aprila 2002.

> Ramadan v. Malta, ¢. 76136/12, rozsudok ESLP z 21. jiina 2016.

.
¢. 53124/09, rozsudok ESLP z 11. oktdbra 2011, najmé § 30-36,

16 Genovese v. Malta,
43-45.
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Taktiez v pripade G. T. B. v. Spanielsko ESLP konstatoval porugenie
¢lanku 8 Dohovoru v dosledku necinnosti $tatnych organov pri zabezpe-
¢eni zapisu narodenia zranitelného maloletého, ¢im bola dotknuta jeho
pravna identita. Sid zdoraznil, Ze pravna identita, vratane moznosti na-
dobudnut $tatnu prislusnost, je integrdlnou stucastou suikromného Zzivo-
ta a zaklada pozitivne povinnosti $tatu konat aktivne. Riziko apatridity
vyznamne zvy$uje intenzitu ochrany vyplyvajucej z ¢lanku 8, najma vo
vztahu k detom. Rozhodnutie zapada do linie judikatury, ktora posilnuje
ochranu identity jednotlivca v situaciach, kde absencia formalneho statusu
vedie k faktickému vyluceniu z pravneho poriadku.”

V pripade Ramadan v. Malta Eurépsky sud pre ludské prava posu-
dzoval, & odnatie maltského $tadtneho obc&ianstva osobe, ktord ho nado-
budla naturalizaciou, bolo v sulade s ¢lankom 8 Eurdpskeho dohovoru
o Tudskych pravach. ESLP konstatoval, Ze $tatna prislusnost predstavuje
vyznamny aspekt osobnej identity, a preto jej odnatie spadd do rozsahu
ochrany sakromného Zivota. Sud vsak dospel k zaveru, Ze v danom pri-
pade nedoslo k poruseniu ¢lanku 8, kedZze zasah bol zakonny, sledoval le-
gitimny ciel ochrany integrity naturaliza¢ného procesu a nebol svojvolny.
Rozhodujtci vyznam malo individualne posudenie pripadu a skuto¢nost,
ze stazovatel nebol vystaveny riziku apatridity. Rozsudok potvrdzuje, Ze
Dohovor nezarucuje pravo na $tatne obc¢ianstvo, aviak jeho odnatie musi
re$pektovat principy zdkonnosti a proporcionality. Podobne rozhodol aj
v pripade Ghoumid a ini v. Franctzsko, kde dospel k zaveru, ze odnatie
francuzskeho $tatneho obcianstva stazovatelom, ktori mali dvojité obcian-
stvo a boli pravoplatne odstideni za teroristické trestné ¢iny, bolo zlucitelné
s Dohovorom. Sud uznal, Ze ide o zasah do suikromného Zivota, avsak po-
vazoval ho za zdkonny, primerany a sledujuci legitimny ciel ochrany na-
rodnej bezpec¢nosti. Rozhodujuce bolo, ze opatrenie neviedlo k apatridite
a bolo vysledkom individudlneho posudenia'®

Judikatdra Eurépskeho sudu pre Tudské prava dlhodobo potvrdzuje, ze
hoci Eurépsky dohovor o Iudskych pravach vyslovne nezakotvuje subjek-
tivne pravo na §tatnu prislusnost, otazky nadobudania, straty a dosledkov
Statneho obcianstva mozu spadat do rozsahu ochrany ¢lanku 8 Dohovoru,
pokial sa dotykaju zakladnych aspektov osobnej identity jednotlivca. Sud
opakovane zdéraznil, ze $tatna prislusnost predstavuje vyznamny prvok
socidlnej a pravnej identity, a preto zasahy do nej nemozno povazovat za
vylu¢ne otazku vnutrostatnej jurisdikcie $tatu, ale podliehaji preskiima-
niu z hladiska ochrany sikromného a rodinného Zivota (Genovese v. Mal-
ta, Ramadan v. Malta, Ghoumid a ini v. Franctizsko).

7 G. T. B. v. Spain, ¢. 30416/20, rozsudok ESLP z 22. jiina 2023
'8 Ghoumid and Others v. France, ¢. 52273/16 a i., rozsudok ESLP z 25. juna 2020, § 46-67
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V tejto linii judikatiry ESLP rozliuje medzi negativnymi a pozitiv-
nymi zédvizkami $tatu. Na jednej strane Sud pripusta moznost odnatia
$tatneho obcianstva, najma v kontexte ochrany narodnej bezpecnosti, za
predpokladu, Ze opatrenie je zakonné, sleduje legitimny ciel, je primerané
a nevedie k apatridite (Ghoumid a ini v. Franciizsko, K2 v. Spojené krd-
lovstvo). Na druhej strane v$ak judikatura ¢oraz vyraznejdie zdoraziuje
pozitivne povinnosti §tatu konat aktivne tam, kde absencia pravneho sta-
tusu alebo identity vedie k faktickému vyluceniu jednotlivca z pravneho
poriadku. Tento pristup sa osobitne prejavuje v pripadoch tykajucich sa
deti a zranitelnych osob, kde riziko apatridity zvysSuje intenzitu ochrany
vyplyvajucej z clénku 8 Dohovoru (G. T. B. v. Spanielsko).

Sud zaroven judikatérne rozsiril obsah pojmu ,,sikromny zivot® tak,
ze zahfna nielen rodinné vizby, ale aj pravnu identitu jednotlivca, vrata-
ne jeho mena, obcianskeho statusu a moznosti nadobudnut $tatnu pris-
lugnost. Necinnost §tatu pri zabezpeceni registracie narodenia alebo pri
vytvérani u¢inného mechanizmu na nadobudnutie pravnej identity moze
sama osebe predstavovat porusenie Dohovoru. Judikatura ESLP tak na-
znacuje postupny posun od striktne suverénneho chapania $tatnej pris-
lugnosti k pristupu zalozenému na ochrane Iudskej dostojnosti, identity
a socidlnej integracie jednotlivca.

Z uvedeného vyplyva, Ze ¢lanok 8 Dohovoru sa stal kli¢ovym norma-
tivnym ramcom, prostrednictvom ktorého ESLP nepriamo, no efektivne,
poskytuje ochranu v otdzkach $tatnej prislusnosti. Tato ochrana sa uplat-
nuje najmé v situdciach, kde rozhodnutia $tditu maji zasadny dopad na
osobnu identitu, rodinny zivot alebo vedu k riziku apatridity, ¢im sa judi-
kattra ESLCP vyznamne pribliZuje medzinarodnym $tandardom ochrany
prava na pravnu identitu jednotlivca.

1. 1. 2. Otazka denacionalizacie a diskriminacie

Judikatura Eurdpskeho sudu pre fudské prava v oblasti denacionaliza-
cie a diskriminacie v otazkach $tatnej prislusnosti poukazuje na postup-
né formovanie normativnych hranic $tatnej suverenity prostrednictvom
¢lankov 8 a 14 Eurdpskeho dohovoru o ludskych pravach. Pripady Ghou-
mid a ini v. Franciizsko, Biao v. Ddnsko a Genovese v. Malta predstavuja tri
odlisné, no vzéjomne prepojené linie judikatury, prostrednictvom ktorych
ESLP vyvazuje ochranu osobnej identity jednotlivca s legitimnymi zauj-
mami $tatu.

Vo vyssie spomenutom pripade Ghoumid a ini v. Franctizsko ESLP
posudzoval odnatie $tatneho ob¢ianstva osobam s dvojitym obcianstvom
odsudenym za teroristické trestné ¢iny. Sid okrem aspektu osobnej iden-
tity konstatoval, Ze odnatie $tatnej prislusnosti spada do rozsahu ochrany
¢lanku 8 Dohovoru. Dospel aj k zaveru, Ze v danom pripade k poruseniu
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Dohovoru nedoslo, kedZe opatrenie bolo zdkonné, sledovalo legitimny ciel
ochrany narodnej bezpecnosti, bolo vysledkom individualneho postidenia
a neviedlo k apatridite. Tento pristup potvrdzuje, Ze ESLP priptsta dena-
cionalizaciu ako vynimo¢ny zasah, pokial je obmedzeny prisnymi materi-
alnymi a procesnymi zdrukami.”

Naopak, v pripade Biao v. Ddnsko Std odmietol legitimizovat rozdiel-
ne zaobchédzanie v oblasti rodinného zlu¢ovania zalozené na dlzke trva-
nia $tatneho obcianstva, kedze toto kritérium v praxi viedlo k nepriame-
mu znevyhodnovaniu naturalizovanych ob¢anov cudzieho pévodu. ESLP
konstatoval porusenie ¢lanku 14 v spojeni s ¢lankom 8 a zdoraznil, Ze roz-
liSovanie uzko spité s etnickym pévodom si vyzaduje existenciu velmi za-
vaznych dovodov, ktoré v danom pripade neboli preukazané. I ked v tomto
pripade neslo o formalne odnatie obcianstva, judikatira poukazuje na to,
ze aj nepriame obmedzenia prav spojenych so §tatnou prislusnostou mozu
mat diskrimina¢ny charakter a podliehaji prisnemu sidnemu preskima-
niu.*

Este vyraznejsi posun smerom k ochrane osobnej identity predstavuje
rozsudok Genovese v. Malta, kde ako je vyssie uvedené Std konstatoval, Ze
odmietnutie priznania ob¢ianstva dietatu narodenému mimo manzelstva
predstavovalo diskrimindaciu na zéklade narodenia v rozpore s ¢lankom
14 Dohovoru. Tento rozsudok vytvoril zdklad pre neskor$iu judikatdru,
v ktorej ESLP systematicky chdpe $tatnu prislusnost ako integralnu stcast
osobnej identity jednotlivca, a to aj v pripadoch, kde Dohovor vyslovne
pravo na ob¢ianstvo nezarucuje.’

Komparacia tychto rozhodnuti ukazuje, Ze ESLP uplatnuje diferen-
covany pristup k denacionalizacii. Zatial ¢o v pripadoch ohrozujucich
zakladné bezpecnostné zdujmy $tatu prizndva $tatom Siroku mieru vol-
nej uvahy (Ghoumid), v situdciach, kde zasahy do $tatnej prislusnosti
vedu k diskriminacii alebo podkopavaju pravnu identitu jednotlivca, Sud
uplatniuje zvy$ent mieru preskimania (Biao, Genovese). Denacionalizacia
a s nou spojené opatrenia tak podla judikatiry ESLP predstavuju legitim-
ny nastroj len vtedy, ak si vynimoc¢né, nevedu k apatridite a respektuja
zasadu rovnosti a ochrany osobnej identity.

1. 1. 3. Odnatie obcianstva

I ked Dohovor vyslovne nezakotvuje subjektivne pravo na $tatne ob-
¢ianstvo ani zdkaz jeho odnatia, judikatira ESLP postupne vytvorila nor-
mativny ramec, prostrednictvom ktorého je odnatie Statneho obcianstva
preskimatelné z hladiska Dohovoru, najmé prostrednictvom ¢lanku 8

1 Ghoumid and Others v. France, ¢. 52273/16 a i., rozsudok ESLP z 25. juna 2020, § 46—
67.

2 Biao v. Denmark [GC], ¢. 38590/10, rozsudok ESLP z 24. méja 2016, § 103-114.
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(ochrana sikromného a rodinného Zivota) a ¢lanku 14 (zdkaz diskrimina-
cie).”» ESLP tymto sposobom obmedzuje absolitnu povahu statnej suvere-
nity v oblasti ob¢ianstva a podmienuje vykon tejto pravomoci re$pektova-
nim zékladnych prav jednotlivca.?

Zakladnym vychodiskom judikatary ESLP v otdzke $tatnej prislus-
nosti je konstatovanie v rozsudku Genovese v. Malta, ze predstavuje vy-
znamny aspekt osobnej identity jednotlivca. I ked v tomto pripade neslo
o odnatie obcianstva v pravom zmysle slova, judikatura polozila zaklad
pre neskorsie preskiimavanie zasahov do ob¢ianskeho statusu jednotlivca
z hladiska ochrany sukromného Zivota a zakazu diskriminacie.

Na tuto liniu nadvédzuje rozsudok Ramadan v. Malta, v ktorom Sud
potvrdil, Ze odnatie ob¢ianstva predstavuje zasah do prava na sikromny
zivot, avSak zdroven zdoraznil, Ze Dohovor nezarucuje pravo na zacho-
vanie konkrétneho ob¢ianskeho statusu. K poruseniu ¢lanku 8 nedoslo,
kedZe opatrenie bolo zakonné, sledovalo legitimny ciel ochrany integrity
naturaliza¢ného procesu a nebolo svojvolné. Rozhodnutie poukazuje na
to, ze ESLP priptsta odnatie ob¢ianstva za splnenia prisnych materialnych
a procesnych podmienok.

Osobitne vyznamnu judikatirnu kategériu predstavuju pripady de-
nacionalizacie z dovodov narodnej bezpecnosti, kde napr. vo vyssie uve-
denom rozsudku Ghoumid a ini v. Francuzsko Sud uznal, Ze ide o zdsah
do ¢lanku 8 Dohovoru, ale Francuzsko neprekrocilo hranice svojej volnej
uvahy. Rozhodujuci vyznam mala skutoc¢nost, Ze opatrenie bolo vysled-
kom individualneho posudenia, neviedlo k apatridite a sledovalo legitim-
ny ciel ochrany narodnej bezpecnosti. Tento rozsudok potvrdzuje, ze ESLP
povazuje prevenciu apatridity za jednu z kli¢ovych materidlnych hranic
pripustnej denacionalizacie.

Judikatira ESLP zaroven naznacuje, Ze zasahy do prav spojenych so
$tatnou prislu§nostou moézu byt problematické aj vtedy, ak nejde o formal-
ne odnatie obcianstva. V pripade Biao v. Ddnsko Sud konstatoval poruse-
nie ¢lanku 14 v spojeni s ¢lankom 8, ked rozdielne zaobchddzanie zaloZené
na dlzke trvania $tatneho obéianstva viedlo k nepriamemu znevyhodiio-
vaniu naturalizovanych obc¢anov cudzieho povodu.

Z analyzovanej judikattry vyplyva, ze Sid zdsadne odmieta svojvol-
né alebo diskriminac¢né zasahy do obcianskeho statusu jednotlivca, ako aj
opatrenia veduce k apatridite. Na druhej strane v$ak pripusta odnatie ob-
¢ianstva ako vynimoc¢ny nastroj, pokial je zdkonny, primerany, individu-
dlne odovodneny a sleduje legitimny ciel, najmi v oblasti ochrany verejné-
ho poriadku a narodnej bezpe¢nosti. Odnatie ob¢ianstva tak v judikature

2 Pozrinapr. Karassev v. Finland (dec.), &. 31414/96, ESLP, 12. janudra 1999.

2 SHAW, M. N.: International Law. 8th ed. Cambridge: Cambridge University Press,
2017, s. 672-676.
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ESLP nie je zakdzané, ale tento krok zo strany $tatov podlieha prisnemu
fudskopravnemu testu. Klu¢ovymi limitmi vykonu §tatnej suverenity su
ochrana osobnej identity, zdkaz diskrimindcie a prevencia apatridity. ESLP
tak prostrednictvom ¢lanku 8 Dohovoru vytvoril funkény ramec ochrany
jednotlivca v oblasti, ktora bola tradi¢ne povazovana za vyluéni doménu
Statu.

2. Americky dohovor o Iudskych pravach a Medziamericky sad
pre ludské prava

Americky dohovor o [udskych pravach z roku 1969 (dalej len ,, Americ-
ky dohovor® alebo ,,ACHR®) predstavuje zakladny regionalny ludskoprav-
ny nastroj systému Organizacie americkych statov (OAS).”* Vzhladom na
to, ze tento dohovor neratifikovali okrem inych aj USA a Kanada, jeho po-
sobnost je zamerand na §taty Strednej a Juznej Ameriky. Na rozdiel od Eu-
répskeho dohovoru o ludskych pravach je Americky dohovor koncipovany
nielen ako ochranny, ale aj vyslovne normotvorny dokument, ktory v nie-
ktorych oblastiach poskytuje $irsi a explicitnejsi rozsah ochrany zaklad-
nych prav jednotlivca. Osobitnym znakom amerického systému ochrany
[udskych prav je vyslovné zakotvenie prava na $tdtne obc¢ianstvo, ¢im sa
tento systém zasadne odlisuje od eurdpskeho modelu.

Americky dohovor vytvara dvojstupniovy mechanizmus ochrany
Tudskych prav, pozostavajici z Medziamerickej komisie pre ludské prava
a Amerického sudu pre ludské prava. Medziamericky sad pre ludské pra-
va (dalej len ,JACtHR®)** predstavuje autondmny a zavazny sudny organ
v sulade s ¢l. 52 a nasl Amerického dohovoru, ktorého pravomoc zahrna
nielen rozhodovanie individudlnych sporov, ale aj vydavanie poradnych
stanovisk s vyznamnym normativnym a interpreta¢nym dosahom.” Roz-
hodnutia TACtHR maju pre zmluvné §taty zavazny charakter a vyrazne
ovplyvnuju vnutrostatne pravne poriadky v Latinskej Amerike, ¢astokrat
je potrebné vykonat legislativne, ¢i ustavné zmeny.*®

2.1.  Otazka statneho obcianstva a Americky dohovor

Medziamericky sud pre ludské prava povazuje $tatnu prislusnost za
zakladné Tudské pravo a pravne puto, ktoré spdja jednotlivca so $tatom

#  American Convention on Human Rights, San José, 22 November 1969, OAS Treaty
Series No. 36.

2 PASQUALUCCIL J. M.: The Practice and Procedure of the Inter-American Court of Hu-
man Rights. 2nd ed. Cambridge: Cambridge University Press, 2013, s. 1-15.

25 Cl. 62 a 64 Amerického dohovoru.

26 BURGORGUE-LARSEN, L. - UBEDA DE TORRES, A.: The Inter-American Court of
Human Rights: Case Law and Commentary. Oxford: Oxford University Press, 2011, s.
89-102.
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a umoznuje mu plné uplatnovanie dalSich prav. Sud vyvinul vyznamnu
judikatiru na ochranu pred svojvolnym zbavenim §tatnej prislusnosti a na
zabranenie vzniku apatridity v Amerike.

Z hladiska Statneho obcianstva je kluc¢ové ustanovenie ¢lanku 20
Amerického dohovoru, ktory vyslovne garantuje pravo na $tatnu prislus-
nost. Dohovor zakotvuje pravo kazdého jednotlivca na obcianstvo $tatu,
v ktorom sa narodil, ak nemd nérok na iné ob¢ianstvo. Zaroven vyslovne
zakazuje svojvolné odnatie $tdtneho ob&ianstva alebo jeho zmenu. Staty
nemozu svojvolne zbavit jednotlivca jeho $tatnej prislusnosti. Akykolvek
administrativny alebo stidny akt tykajici sa straty Statnej prisluSnosti
musi re§pektovat riadny proces, zasadu zakonnosti a proporcionality a ne-
smie viest k apatridite. Tymto ustanovenim Americky dohovor explicitne
reflektuje medzinarodné standardy prevencie apatridity a postiva ochranu
$tatnej prislusnosti na droven zédkladného fudského prava.

Judikatira Amerického sidu pre fudské prava rozvinula ¢lanok 20 Do-
hovoru do komplexného ochranného ramca, v ktorom je $tatna prislugnost
chapana ako predpoklad vykonu dalsich zakladnych prav a ako integralna
sticast ludskej dostojnosti a pravnej identity jednotlivca. V prelomovom
rozsudku Yean and Bosico v. Dominican Republic IACtHR konstatoval,
ze odmietnutie priznania $tatneho obc¢ianstva defom dominikansko-ha-
itského povodu predstavovalo porusenie ¢lanku 20 Dohovoru v spojeni
s principom rovnosti a zakazu diskrimindcie.” Sud zdoraznil, Ze Staty
maju pozitivnu povinnost zabezpecit Gc¢inny pristup k registracii narode-
nia a zabranit vzniku apatridity, najmé v pripade deti a inych zranitelnych
skupin.”® Text dohovoru umoznil Interamerickému sidu vybudovat judi-
kattru, v ktorej je $tatna prisludnost chapana nielen ako formalny status,
ale aj ako klucovy prvok pravnej identity a predpoklad efektivneho vykonu
dalsich prav (napr. pravna osobnost, meno, rodina, ochrana dietata, zakaz
diskrimindécie).?”

Na tuto judikatirnu liniu nadvazuju dalsie rozhodnutia TACtHR,
v ktorych Sud opakovane zdoraznil, ze masové alebo diskrimina¢né od-
nimanie ob¢ianstva predstavuje porusenie Amerického dohovoru.*® Ame-
ricky sud pritom nepripusta Siroki mieru volnej uvahy statu porovnatelnu
s doktrinou uplatnovanou Eurépskym sudom pre fudské prava. Uplatnuje

¥ Yean and Bosico Children v. Dominican Republic, IACtHR, rozsudok z 8. septembra
2005, Series C No. 130, § 136-141.

2 Tamze, § 166-174.

¥ American Convention on Human Rights (ACHR), ¢l. 20; pozri aj Yean and Bosico
Children v. Dominican Republic, IACtHR, rozsudok z 8. septembra 2005, Series C No.
130.

% Pozrinapr. Expelled Dominicans and Haitians v. Dominican Republic, IACtHR, rozsu-
dok z 28. augusta 2014, Series C No. 282.
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test vyvazenosti/proporcionality, najma v pripadoch obmedzeni ludskych
prav a v pripadoch rovnosti a nediskriminacie. Test vyvazenosti, veobec-
ne definovany ako prostriedok na zvdZenie konkuren¢nych prav a zaujmov
voci sebe navzajom, moze byt v niektorych vykladoch aj prilezitostou na
zahrnutie miestnych okolnosti a subsidiarity. Judikatira Medziamerické-
ho stdu pre ludské prava sa opiera aj o myslienku posudzovania ,,pripad
od pripadu®?*

V komparativnej perspektive mozno konstatovat, ze americky systém
ochrany Iudskych prav poskytuje normativne ambicidznejsi model ochra-
ny $tatneho obcianstva nez eurépsky systém. Zatial o ESLP chrani otdzky
Statnej prislusnosti prevazne nepriamo prostrednictvom ¢lanku 8 EDLP,
Americky sid pre ITudské prava vychddza z explicitného subjektivneho
prava na obcianstvo zakotveného v ¢lanku 20 Dohovoru. Tento rozdiel
umoziuje Interamerickému sidu intenzivnejsie zasahovat do vnutrostat-
nych pravnych poriadkov v pripadoch denacionalizacie a systematického
vyluc¢ovania urcitych skupin obyvatelstva z ob¢ianskeho spolocenstva.

Americky dohovor o [udskych pravach a judikatira Amerického sudu
pre Tudské prava predstavuji vyznamny regionalny prispevok k rozvoju
medzinarodného prava v oblasti Statnej prisludnosti a ochrany pravnej
identity jednotlivca, pricom jeho normativny vplyv presahuje geografické
hranice amerického kontinentu.

Dohovor dosledne vychadza z toho, Ze $taty sice disponujui pravo-
mocou upravit podmienky nadobudnutia a straty obcianstva, avsak tato
pravomoc je limitovand zdkazom svojvole, povinnostou nediskrimindacie
a poziadavkou prevencie apatridity, najma pri detoch. Tento pristup je pri-
tomny uz v poradnej ¢innosti Stidu, najmi v stanovisku OC-4/84, ktoré
zdoraznuje, Ze pravidld naturalizacie a ich Gstavné nastavenie musia byt
kompatibilné so zarukami, ktoré poskytuje Americky dohovor (vratane
¢l. 20)*

2.1.1. Denacionalizacia ako svojvolny zasah a zneuzZitie pravomoci

V prelomovej pripade Ivcher-Bronstein v. Peru Sid posudzoval odna-
tie $tatnej prislusnosti naturalizovanému obc¢anovi v kontexte zasahu do
nezavislych médii. Interamericky sid konstatoval porusenie zakazu svoj-
volného odnatia ob¢ianstva podla ¢l. 20(3) ACHR a zaroven poukazal na
prepojenie denacionalizacie s porusovanim dal$ich prav, najmi slobody

3 LIXINSKI, L.: Balancing Test: Inter-American Court of Human Rights (IACtHR)
(October 20, 2019). in Héleéne Ruiz Fabri (ed.), Max Planck Encyclopedia of Internatio-
nal Procedural Law (Oxford University Press, 2019), Available at SSRN: https://ssrn.
com/abstract=4253276 or http://dx.doi.org/10.2139/ssrn.4253276

32 TACtHR, Advisory Opinion OC-4/84, Proposed Amendments to the Naturalization
Provision of the Constitution of Costa Rica, 19. januara 1984
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prejavu. Pripad je vyznamny tym, Ze Sud skiimal nielen formédlnu zakon-
nost, ale aj ucel a efekt opatrenia (denacionalizacia ako nastroj represie).”

2. 1. 2. Nediskriminacia, registracia narodenia a prevencia apatridity

Najsilnejsia linia judikatury Amerického sidu sa tyka situdcii, kde
odmietnutie $tatnej prislusnosti alebo dokumentacie vedie k faktickému
vyluceniu jednotlivca z pravneho poriadku. V pripade Yean and Bosico
Children v. Dominican Republic Sid konstatoval porusenie ¢l. 20 ACHR
(v spojeni s dal$imi ustanoveniami), ked $tatne organy odmietali u¢inne
zabezpe(it registraciu narodenia a uznanie prislusnosti detom haitského
povodu narodenym na tzemi $tatu. IACtHR zdoraznil pozitivne povin-
nosti Statu vytvorit pristupny a nediskrimina¢ny systém registracie a do-
kumentdcie, pretoze inak sa pravo na §tatnu prislusnost stava iluzérnym
a rastie riziko apatridity.** Napr. rozsudok Habbal et al. v. Argentina pred-
stavuje vyznamny precedens v oblasti ochrany prava na $tatne obcianstvo,
kedze jasne vymedzuje hranice diskre¢nej pravomoci $tatu a posiliuje
zakaz diskrimindcie v naturaliza¢nych konaniach. V tomto ohlade je roz-
hodnutie porovnatelné s judikatirou Eurdpskeho sudu pre fudské prava,
najma s pripadmi Genovese v. Malta a Biao v. Dédnsko, v ktorych ESLP rov-
nako zdoraznil, ze hoci Dohovor nezarucuje v§eobecné pravo na nadobud-
nutie $tatneho ob¢ianstva, ak §tat vytvori pravny ramec pre jeho priznanie,
musi ho uplatnovat nediskriminacne a v stilade s principom rovnosti pred
zdkonom. *

2.1.3. Strukturilne porusovania, kolektivne vyhostenie a administra-
tivna prax

V rozsudku Expelled Dominicans and Haitians v. Dominican Republic
TACtHR posudzoval kombindciu detencii, vyhosttenia a praktik spojenych
s odopieranim ¢i ni¢enim dokladov osobam haitského povodu. Sud kon-
Statoval, Ze systematické praktiky, ktoré brania osobam preukazat identitu
a prislusnost alebo ich vedu k vyhosteniu bez uc¢innych zaruk, predstavu-
ju porusenie ACHR, vratane prava na $tatnu prislusnost. Rozhodnutie je
klucové aj z hladiska opravnych opatreni, kedze IACtHR nariaduje $tatom
nielen individudlnu satisfakciu, ale aj $trukturdlne reformy (registracia,
dokumenticia, postupy vyhostovania a nediskriminacia).*

3 Ivcher-Bronstein v. Peru, IACtHR, rozsudok z 6. februdra 2001, Series C No. 74.

** Yean and Bosico Children v. Dominican Republic, IACtHR, rozsudok z 8. septembra
2005, Series C No. 130.

* RECALDE-VELA, M. ]. (2023). Habbal et al v Argentina:. The Statelessness & Citizen-
ship Review, 5(2), 217-225. https://doi.org/10.35715/SCR5002.117

% Expelled Dominicans and Haitians v. Dominican Republic, IACtHR, rozsudok z 28.
augusta 2014, Series C No. 282
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2. 1. 4. Statna prislugnost ako sucast Sirsieho prava na identitu

Interamericka judikatura chape $tatnu prislusnost aj v podobe prava
na identitu, ktoré sa prejavuje najma v pripadoch nutenych zmiznuti, od-
natia deti a potla¢ania rodinnej identity. V pripade Gelman v. Uruguay Std
riedil aj aspekty potlacenia identity a prislusnosti dietata v kontexte $tat-
neho teroru a zddraznil povinnost $tatu prijat u¢inné opatrenia na obnovu
identity a pravnych vézieb. Statna prislugnost v interamerickom systéme
nie je izolovany status, ale sic¢ast komplexnej ochrany dostojnosti a prav-
nej existencie jednotlivca.?”

2. 1. 5. Detia migracia a posilnenie pozitivnych povinnosti Statov

Vyznamnu ulohu zohravaju aj poradné posudky, ktoré konkretizuju
Standardy relevantné pre $tatnu prislu$nost nepriamo (cez identitu, regis-
traciu, ochranu deti). V posudku OC-21/14 (deti v kontexte migracie) Sud
rozvinul povinnosti §tatov pri ochrane pravnej identity a zvlast zdéraznil
ochranu deti ako zranitelnej skupiny, tieto $tandardy v praxi posilnuju aj
prevenciu apatridity a pristup k dokumentom.*

3. Africka charta o ludskych pravach a pravach narodov

a Africka komisia pre ludské prava a prava narodov resp.

Africky sud spravodlivosti a Iudskych prav

Africka charta Tudskych prav a prav narodov z roku 1981 (dalej len
»Africka charta® alebo ,Charta®) predstavuje zakladny regiondlny Iud-
skopravny dokument Africkej inie (povodne Organizécie africkej jedno-
ty).” Charta nadobudla ucinnost v roku 1986 a vyznacuje sa osobitnym
normativnym pristupom, ktory integruje individudlne prava, kolektivne
prava narodov a povinnosti jednotlivca.*’ Na rozdiel od eurépskeho a ame-
rického systému sa Africka charta vedome vyhyba striktnej dichotémii
medzi ob¢ianskymi a politickymi pravami na jednej strane a hospodar-
skymi, socidlnymi a kultrnymi pravami na strane druhej, ¢im reflektuje
$pecifické historické, politické a socidlne podmienky afrického kontinen-
tu.

Osobitnym znakom Africkej charty je silny doraz na kolektivnu di-
menziu prav (prava narodov), vratane prava na sebaurcenie, rozvoj a kon-

7 Gelman v. Uruguay, IACtHR, rozsudok z 24. februdra 2011, Series C No. 221.

3% TACtHR, Advisory Opinion OC-21/14, Rights and Guarantees of Children in the Con-
text of Migration and/or in Need of International Protection, 19. augusta 2014.

% African Charter on Human and Peoples’ Rights, Nairobi, 27 June 1981, OAU Doc.
CAB/LEG/67/3 rev. 5.

0 VILJOEN, E.: International Human Rights Law in Africa. 2nd ed. Oxford: Oxford Uni-
versity Press, 2012, s. 233-240.
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trolu nad prirodnymi zdrojmi. Tento kontext je vyznamny aj pre otdzky
Statnej prislusnosti, kedze historické procesy dekolonizacie, sukcesie $ta-
tov a umelo vytycené hranice v Afrike vyrazne ovplyvnili vyvoj obcian-
skeho statusu jednotlivcov.*!

Vo februari 2024 bol na 37. riadnom zasadnuti Zhromazdenia hlav sta-
tov a vlad Africkej tnie prijaty Protokol k Africkej charte Iudskych prav
a prav narodov o $pecifickych aspektoch prava na $tatnu prislusnost a od-
straneni apatridity v Afrike (dalej len ,,Protokol®), ktory miliénom Iudi
ponukol nadej, ze kone¢ne budu existovat a uz nebudu neviditelni v o¢iach
zakonov a vlad. Protokol odteraz nenadobudol platnost. Protokol potvrdil
zavazok $tatov afrického kontinentu zabezpecit presadzovanie, ochranu
a reSpektovanie prava na §tatnu prislusnost kazdého jednotlivca, ¢o je za-
kladnd podmienka ochrany a uc¢inného uplatnovania vietkych ostatnych
Tudskych prav, ako aj predchadzanie a odstranenie apatridity, ktord poru-
$uje pravo na re$pektovanie vrodenej dostojnosti ludskej osoby a na uzna-
nie ako osoby pred zakonom. Protokol predstavuje komplexnu odpoved na
historické pravne vakuum v africkom regiondlnom systéme ochrany lud-
skych prav, kde povodna Africka charta z roku 1981 explicitné ustanovenie
o Statnej prislusnosti neobsahovala. Analyza Protokolu odhaluje niekolko
progresivnych prvkov a to kodifikaciu univerzalneho prava - ¢l. 3 ods. 2
protokolu po prvykrat na africkom kontinente formalne garantuje kazdé-
mu jednotlivcovi pravo na §tatnu prislusnost, ¢im sa priamo napliaju ciele
kampane UNHCR #IBelong,** institut dvojitého ius soli s ciefom elimino-
vat medzigenera¢nu apatriditu — protokol zavadza povinnost $tatov udelit
obcianstvo detom narodenym na ich Gzemi, ak aspon jeden z rodicov je
tieZ narodeny v danom §tite. Tento mechanizmus je klucovy pre integ-
raciu historickych komunitnych migrantov. Tretim prvkom je procesna
flexibilita pri dokazovani - vzhladom na nizku mieru registracie narode-
ni v mnohych regiénoch protokol inovativne umoznuje pouzitie oralnych
svedectiev a inych nepriamych dokazov na preukdzanie $tatnej prislusnos-
ti, o predstavuje odklon od striktného dokumentarneho formalizmu.*

Paralelne s integra¢nymi snahami v Afrike, eur6psky priestor v ostat-
nom obdobi (od roku 2024) redefinuje funkciu $tatnej prislu$nosti v ramci
bezpecnostnej a migracnej politiky. Prijaty Novy pakt o migrdcii a azyle,
najméi Nariadenie (EU) 2024/1356, zavadza prisne mechanizmy prevero-
vania (screening) $tatnej prislu$nosti na vonkajsich hraniciach.**

1 MANBY, B.: Citizenship Law in Africa: A Comparative Study. New York: Open Society
Foundations, 2010, s. 3-15.

42 UNHCR. Global Action Plan to End Statelessness: 2014-2024.
4 (¢lanok 14 Protokolu

#  Nariadenie Eurépskeho parlamentu a Rady (EU) 2024/1356 z 14. méja 2024, ktorym
sa zavadza preverovanie $tatnych prislusnikov tretich krajin na vonkaj$ich hraniciach.

182



Mozno konstatovat, ze kym africky model smeruje k inkldzii a odstra-
novaniu bariér pri nadobudani ob¢ianstva, eurdpsky model sa sustredu-
je na verifikdciu $tatnej prislusnosti ako nastroja na urcenie prislu§nosti
k tzv. bezpe¢nym krajindm povodu a naslednt akceleraciu navratovych
konani. Tieto trendy naznacuju, Ze $tatna prisluSnost zostdva je aj v sucas-
nosti kluc¢ovym prvkom $tatnej suverenity.

3.1. Statne obcianstvo a Africka charta

Kedze Africka charta vyslovne nezakotvuje subjektivne pravo na
$tatne obcianstvo, podobne ako Eurépsky dohovor o Iudskych pravach,
judikatira a kvéazi-judikatira Afrického sudu resp. komisie chrani $tat-
nu prislusnost prostrednictvom viacerych jej ustanoveni, najma ¢lanku 2
(zékaz diskriminacie), ¢lanku 3 (rovnost pred zakonom), ¢lanku 5 (ludska
dostojnost a pravna osobnost) a ¢lanku 13 (pravo zucastnovat sa na sprave
veci verejnych).

Africka komisia pre ludské a narodné prava (ACHPR) ako pdévodny
kvazi-sudny organ Charty zohrala klucovu ulohu pri rozvijani konceptu
prava na $tatnu prislusnost ako implicitnej stcasti prava na pravnu iden-
titu a dostojnost. Komisia opakovane zdoraznila, Ze svojvolné odnatie ob-
¢ianstva alebo odmietnutie jeho priznania moze viest k bezpraviu, vyla-
¢eniu zo spoloc¢enského Zivota a poruseniu viacerych prav garantovanych
Chartou.®

3.1.1. Suverenita $tatu, dokazné bremeno na strane $tatu

Prvym, prelomovym a najddlezitej$im rozhodnutim Afrického sudu
k obcianstvu je vec Anudo Ochieng Anudo v. Tanzdnia (2018). Sud potvrdil,
ze priznanie obcianstva je ,suverénny akt“ §tatu, avSak odnatie ob¢ianstva
musi byt nesvojvolné a v stilade s medzindrodnymi fudskopravnymi §tan-
dardmi. Zaroven Africky sid vyslovne konstatoval, ze ani Africka charta,
ani Medzinarodny pakt o ob¢ianskych a politickych pravach (1966)*° neob-
sahuju osobitny ¢lanok o prave na $tatnu prislusnost, no zaroven uviedol,
ze VDLP (¢l. 15) tvori sticast obycajového medzinarodného prava, a preto
zakaz svojvolného odnatia obcianstva predstavuje relevantny $tandard pri
posudzovani konania $tatu.

Dolezity prinos rozsudku Anudo spociva aj v procesnej rovine. Kedze
$tat spochybnoval obcianstvo osoby, ktord sa preukazovala dokumentmi
vydanymi samotnym Statom, Sud zdoraznil, Ze dokazné bremeno lezi na
State, ktory tvrdi opak. Tento pristup posiliiuje ochranu jednotlivca v si-

* African Commission on Human and Peoples’ Rights, Modise v. Botswana, Communi-
cation No. 97/93 (1997).

6 Publikovany v Zbierke zdkonov pod ¢. 120/1970 Zb.
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tudcidch, kde sa denacionalizacia deje administrativne a bez transparent-
nych kritérii. ¥/
3.1.2. Pripad Robert John Penessis v. Tanzania (App. 013/2015)

Délezitou ¢astou rozhodnutia Afrického sudu v tomto pripade je tvr-
denie, Ze dokazné bremeno je na $tate, ak bola osobe vydana pisomnost
uznavajuca $tatnu prislu§nost Sud rozhodol aj to, Ze ak je osoba zadrziava-
na na zaklade toho, Ze §tat ju povazuje za cudzinca, hoci nebolo spolahlivo
vyvratené jej tvrdenie o obcianstve, ide o zdsah do osobnej slobody a ¢asto
aj do slobody pohybu. Zaroven potvrdila obycajovy charakter ¢l. 15 Vse-
obecnej deklaracie ludskych prav a potvrdil zavery Africkej komisie, Ze
ochrana pravneho $tatitu v ¢l. 5 Africkej charty zahfna pravo na $tatnu
prislusnost.*®

3.1.3. Africka komisia - kvazi-sudny organ

V rozhodnuti Communication 801/22 — Afekuru Animu Risasi Ami-
tai (reprezentovand Institute for Human Rights and Development in Afri-
ca) v. South Sudan Africka komisia pre ludské a narodné prava (ACHPR)
konstatovala, Ze Juzny Sudan porusil viaceré ustanovenia Africkej char-
ty Iudskych prav a prav narodov v dosledku svojvolného odnatia $tatne-
ho obc¢ianstva stazovatelke, ktord je byvalou poslankynou a tradnickou.
Afekuru Animu Risasi Amitai sa narodila v roku 1983 v Juznom Suddane,
pocas obcianskej vojny viak jej rodina usla do Ugandy. Po navrate a zis-
kani sudanskeho obc¢ianstva v roku 2014 ju v roku 2018 bez odévodnenia
zbavili ob¢ianstva, zhabali jej cestovny pas a doklad o $tatnej prislusnosti
a neskor ju zbavili aj funkcii vo verejnej sprave vratane postu poslankyne
parlamentu.®

Zaver

Porovnanie regionalnych systémov ochrany ludskych prav ukazuje tri
rozdielne, no komplementarne modely ochrany $tatneho ob¢ianstva. Eu-
répsky sud pre fudské prava chrani otazky statnej prislusnosti predovset-
kym nepriamo, prostrednictvom ¢lanku 8 Eurdpskeho dohovoru o Tud-
skych pravach, ktory chape $tatnu prislusnost ako sticast osobnej identity.

Y7 Anudo v. Tanzania (merits) (2018) 2 AfCLR 248,

8 African Court on Human and Peoples’ Rights, Robert John Penessis v. United Republic
of Tanzania, App. 013/2015, Judgment (Merits and Reparations), 28 Nov 2019,

¥ African Commission on Human and Peoples’ Rights, Communication 801/22 - Afeku-
ru Animu Risasi Amitai (Represented by Institute for Human Rights and Development
in Africa) v. South Sudan (Decision on Merits, 18 Nov. 2025),

50 Genovese v. Malta, ESLP, rozsudok z 11. oktdbra 2011; Ghoumid and Others v. France,
ESLP, rozsudok z 25. juna 2020.
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Interamericky sud pre fudské prava vychadza z explicitného subjektivneho
prava na $tatne obc¢ianstvo zakotveného v ¢lanku 20 Amerického dohovo-
ru o fudskych pravach a uplatiiuje prisny test zdkazu svojvole a diskrimi-
nécie.”!

Africky sid sa nachddza medzi tymito dvoma modelmi: podobne ako
ESLP vychadza z implicitnej ochrany, av§ak - podobne ako IACtHR - kla-
die vyrazny doéraz na zakaz svojvolného odnatia obcianstva a procesné
garancie. Tento pristup umoziuje reagovat na $pecifické africké kontexty,
najmié rizikd bezpravnosti a masovej denacionalizacie, a zdroven zapdja
univerzalne standardy ochrany udskych prav.*
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